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1855 

B 
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Abbreviations. 


Bar. & Arn. 
Bar. & Aust. 
Barn, (ch.) 

Barn. (k. b.) 

Barnes . . 


SG&t. • # . • 

Bear. 

Beav. & Wal. 

Beaw . . . . . 

Bellewe . . 

Bell, C. 0. 

Bell, Ct. of Sees. 

Bell, Ct. of Sess. foL 

Bell, Diet. Deo. 

Bell, Sc. App. 

Belt’s Sup. 

Beni. 

Ben. & D. 

Bing. 

Bing. (n. c.) 

Bitt. Prac. Cas. . . 
Bitt. Rep. in Ch. 

Bl. Com 

Bl. D. & Osb. . . 

Bli 

Bli. (n. s.) 

Bos. & P. 

Bos. & P. (n. r.) 

Bract. 

Bro. Abr. 

Bro. C. C. 

Bro. Ecc. Rep. . . 

Bro. (n. o.) 

Bro. Pari. Cas. . . 
Bro. Supp. to Mor. 

Bro. Synop. 

Brod. & Bing. . . 


Barron & Arnold’s Election Cas os, 1 vol., 1843 — 1846 
Barron & Austin’s Election Casefcr, l vol., 1842 
Barnardiston’s Reports, Chancery, -.fol., 1 vol., 1740 — 
1741 

Barnardiston’s Reports, King’s Benesh, fol., 2 vols., 
1726—1734 

Barnes’ Notes of Cases of Practice, Connmon Pleas, 
1 vol., 1732—1760 

Batty’s Reports, King’s Bench (Ireland), 1 v*oL, 1825 
—1826 

Beatty’s Reports, Chancery (Ireland), 1 vol., rjwr 
1830 

Beavan’s Reports, Rolls Court, 36 vols., 1838 — 1866 
Beavan and Walford’s Railway Parliamentary Cases, 
1 vol., 1846 

Beawes’s Lex Mercatoria 

Bellewe’s Cases temp . Richard II., Bang’s Bench, 

1 vol. 

T. Bell’s Crown Cases Reserved, 1 vol., 1858 — 1860 
R. Bell’s Decisions, Court of Session (Scotland), 1 vol., 
1790—1792 

R. Bell’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1794 — 1795 

S. S. Bell’s Dictionary of Decisions, Court of Session 
(Scotland), 2 vols., 1808 — 1833 

S. S. Bell’s Scotch Appeals, House of Lords, 7 vols. , 
1842—1850 

Belt’s Supplement to Yesey Sen., Chancery, 1 vol., 
1746—1756 

Benloe’s (or Bendloe’s) Reports, King’s Bench and 
Common Pleas, fol., 1 vol., 1515 — 1627 
Benloe and Dalison’s Reports, Common Pleas, fol., 

1 vol., 1357—1579 

Bingham's Reports, Common Pleas, 10 vols., 1822 — 
1834 

Bingham’s New Cases Common Pleas, 6 vols., 1834 
— 1840 

Bittleston’s Practice Cases in Chambers under the 
Judicature Acts, 1873 and 1875, 1 vol., 1875 — 1876 
Bittleston's Reports in Chambers (Queen’s Bench 
Division), 1 vol., 1883 — 1884 
Blackstone’s Commentaries 

Blackham, Dundas, and Osborne’s Reports, Practice 
and Nisi Prius (Ireland), 1 vol., 1846 — 1848 
Bligh’s Reports, House of Lords, 4 vols., 1819 — 1821 
Bligh’s Reports, House of Lords, New Series, 11 
vols., 1827—1837 

Bosanquet and Puller’s Reports, Common Pleas, 
3 vols., 1796—1804 

Bosanquet and Puller’s New Reports, Common Pleas, 

2 vols., 1804—1807 

Bracton Do Legibus et Consuetudinibus Anglise 
Sir J. Brooke’s Abridgment 

W. Brown’s Chancery Reports, 4 vols., 1778 — 1794 
W. G. Brooke’s Ecclesiastical Reports, Privy Council, 
1 vol., 1850—1872 

Sir R. Brooke’s New Cases, 1 vol., 1515 — 1558 
J. Brown’s Cases in Parliament, 8 vols., 1702 — 1800 
M. P. Brown’s Supplement to Morison’s Dictionary 
of Decisions, Court of Session (Scotland), 5 vols. 

M. P. Brown’s Synopsis of Decisions, Court of Session 
(Scotland), 4 vols., 1532 — 1827 
Broderip and Bingham’s Reports, Common Pleas, 

3 vols., 1819—1822 
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Br»d. & F. 
Broun 

Brown. & Lush. 


Brownl. . . 

Bruce 

Buchan. . . 

Buck 

Bulst. 

Bunb. 

Burr. 

Burr. S. C. 
Burrell . . 


Brodrick and Fremantle’s Ecclesiastical .Reports, 
Privy Council, 1 vol., 1705 — 1864 

Broun’s Justiciary Reports (Scotland), 2 vols., 1842 — 
1845 

Browning and Lushington’s Reports, Admiralty 
1 vol., 1863—1866 

Brownlow and Goldesborough’s Reports, Common 
Pleas, 2 parts, 1569—1624 

Bruce’s Decisions, Court of Session (Scotland), 1714 
—1715 

Buchanan’s Reports, Court of Session and Justiciary 
(Scotland), 1806—1813 

Buck’s Cases in Bankruptcy, 1 vol., 1816 — 1820 

Bulstrode’s Reports, Bang’s Bench, fol., 3 parts m 
1 vol., 1610—1626 

Bunbury’s Reports, Exchequer, fol., 1 vol. ,1713 — 1741 

Burrow’s Reports, King’s Bench, 5 vols., 1756 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 
1733—1776 

Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 
1648—1840 


C. A. 

C. B. 

C. B. (n, s.) 

C. C. A. 

O. C. Ct. Cas. 

C. L. R. . . 

C. P. D. . . 

C. & P. 

Cab. & El. 

Cald. Mag. Cas. 

Calth. 

Camp. 

Carp. Pat. Cas. . . 

Car. & Kir. 

Car. & M. 

Cart. 

Carth. • . . . 

Cary . . • • 

Cas. in Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Cas. temp . Finch 
Cas. temp. King 

Cas. temp, Talb. 

Ch. (preceded by date) . . 

Ch. App 

Ch. D 

Ch. Rob. . . . . • « 


Court of Appeal 

Common Bench Reports, 18 vols., 1845 — 1856 
Common Bench Reports, New Series, 20 vols., 1856 — 
1865 

Court of Criminal Appeal 

Central Criminal Court Cases (Sessions Papers), 1834 
— (current) 

Common Law Reports, 3 vols., 1853 — 1855 
Law Reports, Common Pleas Division, 5 vols., 1875 
— : 188 ° 

Carrington and Payne’s Reports, NisiPrius, 9 vols., 
1823—1841 

Cababe and Ellis’s Reports, Queen’s Bench Division, 

1 vol., 1882—1885 

Caldecott’s Magistrates Cases, 1 vol., 1777 — 1786 
Calthrop’s City of London Cases, King’s Bench, 1 vol., 
1609—1618 

Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 
Carpmael’s Patent Cases, 2 vols., 1602 — 1842 
Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 
1843—1853 

Carrington and Marshman’s Reports, Nisi Prius, 
1 vol., 1841— 1843 

Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 
1673 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687— 
1700 

Cary’s Reports, Chancery, 1 vol. 

Cases in Chancery, foL, 3 parts, 1660 — 1697 
Cases of Practice, King’s Bench, 1 vol., 1655 — 1775 
Cases of Settlements and Removals. 1 vol., 1689 — 
1727 

Cases temp. Finch, Chancery, fol., 1 vol., 1673 — 1680 
Select Cases temp. King, Chancery, fol., 1 vol., 1724 
—1733 

Oases in Equity temp, Talbot, fol., 1 vol., 1730 — 1737 
Law Reports, Chancery Division, since 1890 (e.g,, 
[1891] 1 Ch.) 

Law Reports, Chancery Appeals, 10 vols., 1865 — 1875 
Law Reports, Chancery Division, 45 vols., 1875 — 1890 
Christopher Robinson’s Reports, Admiralty, 6 vols.. 
1798—1808 
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Abbreviations. 


Char. Pr Cas. . . 
Char. Cham. Cas. 
Chit 

Cl. & Fin 

Clay. 

Clif. & Rick. . . 

Clif. & Steph. . . 

Cockb. & Row© . . 

Co. Ent. 

Co. Inst. 

Co. Litt. . . 

Co. Rep. 

Coll. 

Coll. Jurid. 

Colles 

Colt. 

Com. 

Com. Cas. 

Com. Dig. 

Comb. 

Con. & Law. 

Cooke & Al. 

Cooke, Pr. Cas. 

Cooke, Pr. Reg. . . 

Coop. d. . . . . 

Coop. Pr. Cas. . . 

Coop, temp . Brough. 

Coop, temp, Cott. 

Corb. & D. 

Couper . . 

Cowp. 

Cox, C. C. 

Cox & Atk. 

Cox, Eq. Cas. 

Cox, M. & H. 

Cr. & J. . . . . 

Or. & M. . . 

Cr. M. & R. 

Cr. &Ph. 

Cr. App. Rep. . . 
Craw. & D. . . 


Charley’s New Practice Reports, 3 vols., 1875 — 1876 
Charley’s Chamber Cases, 1 vol., 1875 — 1876 
Chitty’s Practice Reports, King’s Bench, 2 vols., 
1770 — 1822 

Clark and Finnelly’s Reports, House of Lords, 12 
vols., 1831—1846 

Clayton’s Reports and Pleas of Assises at York©, 

1 vol., 1631—1650 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 
1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 
1867—1872 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 

Coke’s Entries 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 
Collyer’s Reports, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Comyns’ Reports, King’s Bench, Common Pleas, and 
Exchequer, fol., 2 vols., 1695 — 1740 
Commercial Cases, 1895 — (current) 

Comyns* Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols., 1841 — 1843 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 

1 vol., 1833—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 
1 vol., 1702—1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 
C. P. Cooper’s Reports, Chancery Practice, 1 vol., 

1837— 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833 — 1834 

C. P. Cooper’s Cases temp, Cottenham, Chancery, 

2 vols., 1846 — 1848 (and miscellaneous earlier cases) 
Corbett and Daniell’s Election Cases, 1 vol., 1819 
Couper’s Justiciary Reports (Scotland), 5 vols., 1868 

—1885 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 
1778 

E. W. Cox’s Criminal Law Cases, 1843 — (current) 

Cox and Atkinson’s Registration Appoal Cases, 1 vol., 
1843—1846 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 
Cox, Macrae, and Hertslet’s County Courts Cases and 
Appeals, Yol. I., 1846—1852 
Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson’s Reports, Exchequer, 2 vols., 
1832—1834 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 
2 vols., 1834 — 1835 

Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 
1841 

Cohen’s Criminal Appeal Reports, 1909 (current) 
Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 

1838 — 1846 
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. & D. Abr. C. 

Cress. Insolv. Cas. 
Grippe’ Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. J ac. 

Cru. Dig. 

Cunn. 

Curt. 


Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 
1837—1838 

Cross well's Insolvency Cases, 1 vol., 1827 — 1829 
Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 
Croke’s Reports temp. Charles I., King's Bench and 
Common Pleas, 1 vol., 1625 — 1641 
Croke’s Reports temp. Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1603 
Croke’s Reports temp . James I., King’s Bench and 
Common Pleas, 1 vol., 1603 — 1625 
Cruise’s Digest of the Daw of Real Property, 7 vols. 
Cunningham’s Reports, King’s Bench, fol., 1 vol., 
1734—1735 

Curteis’ Ecclesiastical Reports, 3 vols., 1831 — 1844 


Dalr. 

Dan. 

Dan. & LI. 

Dav. & Mer. 

Dav. Pat. Cas. 
Dav. Ir. . . 

Day 

Dea. & Sw. 

Deac. 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 
Deas & And. 

De G. 

De G. F. & J. . 
De G. & J. 

De G. J. & Sm. 


De G. M. & G. . 


De G. & Sm. 

Delane . . 

Den. 

Dick. 

Big. 

Dirl. 

Dods. 

Donnelly 
Doug. El. Cas. . 
Doug. (k. b.) 
Dow 

Dow & Cl. 

Dow. & L. 


Dalrymple’s Decisions, Court of Session (Scotland) 
fol., 1 vol., 1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
— : 1823 

Dansou and Lloyd’s Mercantile Cases, 1 vol., 1828 — 
1829 

Davison and Merivale’s Reports, Queen’s Bench, 
1 vol., 1843 — 1844 

Davies’ Patent Oases, 1 vol., 1785 — 1816 
Davy s’ (or Davies’ or Davy’s) Reports (Ireland), 
1 vol., 1604—1611 

Day's Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol.- 

1855— 1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

Dearsly and Bell’s Crown Cases Reserved, 1 vol., 

1856— 1858 

Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 
Deas and Anderson's Decisions (Scotland), 5 vols., 
1829—1832 

De Gex’s Reports, Bankruptcy, 1 vol., 1844 — 1818 
De Gex, Fisher, and Jones's Reports, Chancery, 
4 vols., 1859— 1862 

Do Gex and Jones's Reports, Chancery, 4 vols., 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862—1865 

De Gex, Macnaghten, and Gordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1857 

De Gex and Smale’s Reports, Chancery, 5 vols., 1846 
— : 1852 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Justinian’s Digest or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1665—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas' Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 
Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 
Dow and Clark’s Reports, House of Lords, 2 vols., 
1827—1832 

Dowling and Lowndes’ Practioe Reports, 7 vols.. 
1843—1849 
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Abbreviations. 


Dow. & By. (k. b.) . . Dowling and Byland’s Reports, King's Bench, 9 vols.{* 

1822—1827 

Dow. & By. (m. c.) . . Dowling and By land’s Magistrates’ Cases, 4 vols., 

1822—1827 

Dow. & By. (n. p.) . . Dowling and Byland’s Reports, Nisi Prius, 1 part, 

1822—1823 

Dowl. . . .. . . Dowling’s Practice Reports, 9 vols., 1830 — 1841 

Dowl. (n. s.) . . . . Dowling’s Practice Reports, New Series, 2 vols., 

1841—1843 

Dr. & Wal. .. . . Drury and Walsh's Reports, Chancery (Ireland), 

2 vols., 1837 — 1841 

Dr. & War. . . , , Drury and Warren’s Reports, Chancery (Ireland), 

4 vols., 1841—1843 

Drew. . .. .. Dre wry's Reports, Chancery, 4 vols., 1852 — 1859 

Drew. & Sm. . . . . Drewry and ©male's Reports, Chancery, 2 vols., 1859 

— 1865 

Drinkwater . . . . Drinkwater’s Reports, Common Pleas, 1 vol., 1839 

Drury temp. Nap. . . Drury’s Reports temp. Napier, Chancery (Ireland), 

1 vol., 1858 — 1859 

Drury temp. Sug. . . Drury’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1841—1844 

Dugd. Orig. .. .. Dugdale’s Origines Juridiciales 

Dunl. (Ct. of Sess.) . . Dunlop, Court of Session Cases (Scotland), 2nd series, 

24 vols., 1838 — 1862 

Dunning. . .. .. Dunning’s Reports, King’s Bench, 1 vol., 1753 — 

1754 

Durie .. .. .. Durie’s Decisions, Court of Session (Scotland), fol., 

1 vol., 1621—1642 

Dyer .. .. .. Dyer’s Reports, King’s Bench, 3 vole., 1513 — 1581 

E. & B. . . . . . . Ellis and Blackburn’s Reports, Queen’s Bench, 

8 vols., 1852 — 1858 

E. & E. . . . . . . Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 

1858— 1861 

E. B. & E. . . . . Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol., 1858—1860 

Eag. & Y. . . . . Eagle and Younge’s Tithe Cases, 4 vols., 1223 — 1825 

East . . . . . . East’s Reports, King’s Bench, 16 vols., 1800 — 1812 

East, P. C. . . . . East’s Pleas of the Crown 

Ecc. & Ad. . . . . Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 

1853—18 55 

Eden .. .. .. Eden’s Reports, Chancery, 2 vols., 1757 — 1766 

Edgar . . . . . . Edgar’s Decisions, Court of Session (Scotland), fol., 

1724—1725 

Edw. . . . . . . Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 

Elchies . . . . . . Elchies’ Decisions, Court of Session (Scotland), 

2 vols., 1733— 1754 

Eng. Pr. Cas. .. .. Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 

Eq. Cas. Abr. . . . . Abridgment of Cases in Equity, fol., 2 vols., 1667 — 

1744 

Eq. Rep. .. .. Equity Reports, 3 vols., 1853 — 1855 

Esp. . . .. .. Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 

Exch. ## .. . . Exchequer Reports (Welsh y, Hurlstone, and Gor- 

don), 11 vols., 1847 — 1856 

Ex. D. .. .. .. Law Reports, Exchequer Division, 5 vols., 1875 — 

1880 

F. & F. . . . . . . Foster and Finlason’s Reports, Nisi Prius, 4 vols., 

1856— 1867 

F. (Ct. of Sess.) . . Fraser, Court of Session Cases (Scotland), 5th series, 

1898— 1906 

Fac. Coll, (with date) . . Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland), fol., 1st and 2nd series, 
21 vols. 1752—1825 
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Vtic. Coll. (n. s.) (with 
date) 

Falc. 


Falc. & Fitz. 

Ferg. 

Fitz-G. . . 

Fitz. Nat. Brev. 
FI. & K. 

Fonhl. 

For. 

Forb. 

Fort. De Laud. 
Fortes. Hep. 
Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Beg. 

Freem. (cn.) 
Freem. (k. b.) 


Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), New Series, 16 vols., 1825 — 
1841 

Falconer’s Decisions, Court of Session (Scotland), 
2 vols., fol., 1744 — 1751 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 
— 1838 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 
1811—1817 

Fitz-Gibbons’ Beports, King’s Bench, fol., 1 vol., 
1728—1731 

Fitzherbert’s Nat ura Brevium 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 vol., 1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 
1852 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 
1 vol., 1705—1713 

Fortescue, De Laudibus Legum Anglise 

Fortescue’s Roports, fol., 1 vol., 1692 — 1736 

Foster’s Crown Cases, 1 vol., 1743 — 1760 

Fountainhall’s Decisions, Court of Session (Scotland), 
fol., 2 vols., 1678—1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s 
Bench (Ireland), 2 vols., 1822 — 1825 

J. S. Fox and 0. L. Smith’s Registration Cases, 
1 vol., 188G— 1895 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 

Freeman’s Reports, King’s Bench and Common 
Pleas, 1 vol., 1670 — 1704 


Gal. & Dav. 
Gale 

Gib. Cod. 
Giff. 

Gilb. 

Gilb. O. P. 
Gilb. (cu.) 
Gilm. & F. 


Gl. & J. . . . . 

Glanv. 

Glanv. El. Cas. . . 

Glascock 

Godb. 

Gouldsb. 

Gow 

Gwill 


Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1841—1843 

Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 
Gibson’s Codex Juris Ecclesiastici Anglicani 
GifTard’s Reports, Chancery, 5 vols., 1857 — 1865 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas 

Gilbert’s Reports, Chancery and Exchequer, fol., 
1 vol., 1706—1726 

Gilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661 — 1666, 
Part II. (Falconer) 1681 — 1686 
Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Legibus et Consuetudinibus Regni 
Angliae 

Glanville’s Election Cases, 1 vol., 1623 — 1624 
Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 
Godbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vol., 1574 — 1637 
Gouldsborough’s Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586 — 1601 
Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 
Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 


H. & 0. .. 
II. & N. .. 


Hurlstone and Coltman’s Reports, Exchequer, 4 vols. 
1862—1866 

Hurlstone and Norman’s Reports, Exchequer, 7 vols., 
1856— 1862 
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Abbreviations, 


H. & Tw. 

H. & W, 

H. L . Cas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes • # • • 

Hale, C. Ij. 

Hale, P. C. 

Har. & Ruth. 

Har. & W. 

1 1 arc. . . . . 

Hard. , • . . 

Ilare 

Hawk. P. C. 
Hayes 

B&yes & Jo# •• 
Hem. & M. 

Het. 

Hob. 

Hodg. 

Hog. 

Holt (ADM.) 

Holt (eq.) 

Holt (K. B.) 

Holt (n. p.) 

Home, Ct. of Sess. 

Hop. & Colt. 

Hop. & Ph. 

Horn & H. . , 

Hoy. Suppl. 

Hud. & B. 

Lume 

Hut. 

Hy. Bl. 


Hall and T wells* Reports, Chancery, 2 vols., 1848— 
1850 

Hurlstone and Walinsley’s Reports, Exchequer, 

1 vol. , 1840—1841 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 
Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

Harrison and Rutherfurd’s Reports, Common Pleas, 
1 yol., 1865— 1866 

Harrison and Wollaston’s Reports, King’s Bench 
and Bail Court, 2 vols., 1835 — 1836 
Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

Hardies’ Reports, Excheqiier, fol.,1 vol., 1655 — 1669 
Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 
1832 

Hayes and Jones’s Reports, Exchequer (Ireland), 
1 vol., 1832—1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 

1862— 1865 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 
1631 

Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 
—1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 
1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

W. Holt’s Equity Reports, 1 vol., 1845 
Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 
16S8— 1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 
Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735 — 1744 

Hopwood and Coltman’s Registration Cases, 2 vols., 
1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 
1863—1867 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 
1838—1839 

Hovenden’s Supplement to Yesey Jun.’s Reports, 
Chancery, 2 vols., 1753 — 1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vols., 1827—1831 
Hume’s Decisions, Court of Session (Scotland), 
1 vol., 1781—1822 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 
1638 

Henry Blackstone’s Reports, Common Pleas, 2 vols., 
1788—1796 


I. C. L. R. 
I. Ch. R. 

I. Eq. R. 

I. Xi. It# . # 


Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 
Irish Equity Reports, 13 vols., 1838 — 1851 
Irish Law Reports, 13 vols., 1838 — 1851 



Abbreviations. 
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I. L. T. . . . . Irish Law Times, 1867 — (current) 

I. It. (preceded by date) Irish Reports, since 1893 ( e.y . [1894] 1 I. R.) 

I. R. 0. L. . . . . Irish Reports, Common Law, 11 vols., 1866 — 1877 

I. R. Eq. . . . . Irish Reports, Equity, 11 vols., 1866 — 1877 

Ir. Circ. Cas. . . . . Irish Circuit Cases, 1 vol., 1841 — 1843 

Ir. Jur. . . . . . . Irish Jurist, 18 vols., 1849 — 1866 

Ir. L. Rec. 1st ser. .. Law Recorder (Ireland) 1st series, 4 vols., 1827— 

183! 

Ir. L. Rec. (n. s.) . . Law Recorder (Ireland) New Series, 6 vols., 1833 — 

1838 

Irv. .. . . . . Irvine’s Justiciary Reports (Scotland), 5 vols., 1852— 

1867 

J. Bridg. . . . . Sir John Bridgman’s Reports, Common Pleas, fol., 

1 vol., 1613 — 1 <>21 

J. P. . . . . . . Justice of the Peace, 1837 — (current) 

J. Shaw, Just. .. .. J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 

—1852 

Jac. .. . . .. Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jac. & W. . . . . Jacob and Walker’s Reports, Chancery, 2 vols., 1819 

—1821 

Jebb, C. C. .. . . Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 

—1840 

Jebb & B. . . . . Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb & S. . . . . Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenk. .. .. .. Jenkins’ Reports, 1 vol., 1220 — 1623 

Jo. & Car. . . . . Jones and Carey’s Reports, Exchequer (Ireland), 

1 vol., 1838-1839 

Jo. & Lat. . . . . Jones and La Touche’s Reports, Chancery (Ireland). 

3 vols., 1844—1846 

Jo. Ex. Ir. . . . . T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 

—1838 

John. . . . . . . Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 

John. & H. . . . . Johnson and Hemming’s Reports, Chancery, 2 vols.. 

1860—1862 

Jur. . . . . . . Jurist Reports, 18 vols., 1837 — 1854 

Jur. (n. s.) .. .. Jurist Reports, New Series, 12 vols., 1855 — 1867 

Just. Inst. . . . . Justinian’s Institutes 

K. & G. . . . . . . Keane and Grant’s Registration Cases, 1 vol., 1854 — 

1862 

K. & J. . . .. .. Kay and Johnson’s Reports, Chancery, 4 vols.. 

1853—1858 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 

0 e.g ., [1901] 2 K. B.) 

Karnes, Diet. Dec. . . Karnes, Dictionary of Decisions, Court of Session 

(Scotland), fol., 2 vols., 1540 — 1741 

Karnes, Rem. Dec. . . Karnes, Remarkable Decisions, Court of Session 

(Scotland), 2 vols., 1716 — 1752 

Karnes, Sel. Dec. . . Karnes, Select Decisions, Court of Session (Scotland). 

1 vol., 1752—1768 

Kay . . . . . . Kay’s Reports, Chancery, 1 vol., 1853 — 1854 

Keb. . . . . . . Keble’s Reports, fol., 3 vols., 1661 — 1677 

Keen .. . . . . Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 

Keil. .. . . . . Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327— 

1578 

Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol.. 
1662—1707 

l. W. . . . . . . W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730— 

1732; King’s Bench, fol., 1731 — 1734 

Keny. . . % . . . Kenyon’s Notes of Cases, King’s Bench, 2 vols.. 

1753—1759 
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Abbreviations. 


Keny. (cn.) . Chancery Cases in Yol. II. of Kenyon’s Notes of 

Cases, 1753 — 1754 

Kilkerran . Kilkerran’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1738 — 1752 

Knapp .. . Knapp’s Reports, Privy Council, 3 vole., 1829 — 1836 

Kn. & Omb. . Knapp and Oinbler’s Election Cases, 1 vol., 1834 — 

1835 


li* A.* . . v « 

L. & G. temp. Plunk. 

L. & G. temp. Sugd. 

L. & Welsb. . . 

Il* G . R. a . . . 

I^* J . . . 

L. J. (adm.) 

L. J. (bcy.) 

L. J. (cn.) 

Tj. J. ( C . P.) . . 

L. J. (eccb.) 

L. J. (EX.) 

L. J. (EX. EQ.) . . 

L. J. (k. b. or q. b.) 

L. J. (m. o.) 

L. J. N. C 

Tj. J. (O. S.) . . , . 

Tj- ^ (P.) 

Tj • J. (P • & M.) • • , , 

L. J. (p. o.) 

L. J. (p. M. & A.) 

L. M. & P 

Tj. It* a a , • , , 

L. R. A. & E. . . 

L. R. 0. 0. R 

Tj. B. C. P 

L. B. Eq 

L. B. Exch. 

L. It. H. Ij. . • , , 

Ij. B. Ind. App. 

L. B. Ind. App. Supp. 
Vol. 

L. B. Ir. . . 

L. B. P. C 

L. B. P. & D. . . 

L. R. Q . B 

L. B. Sc. & Diy. _ . 


L. T. 


• • 


Tj. Ti Jo. 

Tj. T. (o. S.) 


• • 


. . Lord Advocate 

Lloyd and Goold’s Reports temp. Plunkett, Chancery 
(Ireland), 1 vol., 1834 — 1839 
Lloyd and Goold’s Reports temp. Sugden, Chancery 
(Ireland), 1 vol., 1835 

. Lloyd and Welsby’s Commercial and Mercantile 
Cases, 1 vol., 1829 — 1830 
Local Government Reports, 1902 — (current) 

Law Journal, 1866 — (current) 

Law Journal, Admiralty, 1865 — 1875 
. Law Journal, Bankruptcy, 1832 — 1880 
. Law Journal, Chancery, 1822 — (current) 

Law Journal, Common Pleas, 1822 — 1875 
Law Journal, Ecclesiastical Cases, 1866 — 1875 
Law Journal, Exchequer, 1830 — 1875 
Law Journal, Exchequer in Equity, 1835 — 1841 
Law Journal, King’s Bench or Queers Bench, 
1822 — (current) . 

Law Journal, Magistrates’ Cases, 1826 — 1896 
Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 
see Law Journal). 

Law Journal, Old Series, 10 vols., 1823 — 1831 
Law Journal, Probate, Divorce and Admiralty, 1875 
— (current) 

Law Journal, Probate and Matrimonial Cases, 1858 — 
1859, 1866 — 1 875 

Law Journal, Privy Council, 1865 — (current) 

Law Journal, Probate, Matrimonial and Admiralty. 
1860—1865 

Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850 — 1851 
Law Reports 

Law Reports, Admiralty and Ecclesiastical Cases. 

4 vols., 1865 — 1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 
1875 

Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865—1875 
Law Reports, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — 
(current) 

Law Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872 — 1873 
Law Reports (Ireland), Chancery and Common Law, 

32 vols., 1877—1893 

Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Probate and Divorce, 3 vols.. 1865 — 
1875 

Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Law Reports, Scotch and Divorce Appeals, House 
of Lords, 2 vols., 1866 — 1875 
Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 


• • 


• • 
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Lane 

Laws. Reg. Cas. 
Ld. Hay in. 

Leach 

Lee temp. Hard. 
Le. & Ca. 

Leon. 

Lev. 

Lew. O. O. 

Ley 

Lib. Ass. 

Lilly 

Iiltt* ■ . a . 

Lofft 

Long. & T. 

Lud. E. C. 
Lumley, P. L. C. 
Lush. 

Iilltii » . . a 

Lut. Reg. Cas. . . 
Lynd. 


Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1G11 
Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1885 — (current) 

Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols., 1694—1732 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 
1758 

T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 
1733 — 1738 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 
—1865 

Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552 — 1615 
Levin z’s Reports, King’s Bench and Common Pleas, 
fol., 3 vols., 16G0— 1696 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw. III. 
Lilly’s Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
—1631 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ire- 
land), 1 vol., 1841 — 1842 
Luders’ Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 
Sir E. Lutwyche’s Entrios and Roports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 
1853 

Lyndwood, Provinciale, fol., 1 vol. 


hi. & 9. . . • • 

M. & W. . 

Mac. & G. 

Mac. & II. 

M‘Clo 

M Cie. & Yo. .. 

Macfarlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) 

Macq. 

Macr. 

Madd. 

Madd. AG. 

Madox 

Madox, Exch. . . 
Man. & G. 


Maule and Selwvn’s Reports, King’s Bench, 6 vols., 
1813—1817 

Meeson and Welsby’s Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghten and Gordon’s Reports, Chancery, 3 vols.. 
1849—1852 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 
1847—1852 

M'Clelund’s Reports, Exchequer, 1 vol., 1824 

M'Cleland and Younge’s Reports, Exchequer, 1 vol., 
1824— 1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Macpherson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Maddock’s Reports, Chancory, 6 vols., 1815 — 1821 

Maddock and Geldart’s Reports, Chancery, 1 vol., 
1819 — 1822 (Yol. Yl. of Madd.) 

Madox’s Eormulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Reports, Common Pleas, 
7 vols., 1840 — 1845 
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Abbreviations. 


Man. & Ey. (k. b.) 
Man. & Ry. (m. c.) 
Mans. 

Mar. Ij. 0. 

March 

Marr. . • • • 

Marsh. . . . . 

Mayn. 

Meg. 

Mer. 

Milw 

Mod. Rep. . • 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. D. & De G. 

Mont. & M. 


Moo. P. C. C. 
Moo. P. C. C. (n. 


s.) 


Moo. Ind. App. . 


Moo. & P. 

Moo. & S. 

Mood. & M. 

Mood. & R. 

Mood. C. C. 
Moore (k. b.) 

Moore (c. r.) 

Mor. Diet. 

Morr. 

Mos. 

Murp. & II. 


Mutt. 


Manning and Ryland’s Reports, Ring’s Bench, 
5 vols., 1827—1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 
1 827—1 830 

Man son’ s Bankruptcy and Company Cases, 1893 — 
(current) 

Maritime Daw Reports (Crockford), 3 vols., 1860 — 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol., 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 
1816 

Maynard’s Reports, Exchequer Memoranda of Edw. 
I. and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 
Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 
Mil ward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 
—1843 

Modern Reports, 12 vols., 1669 — 1755 
Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 
1831 . 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 
1838—1840 

Montagu, ' Deacon, and De Gex’s Reports, Bank- 
ruptcy, 3 vols., 1840 — 1844 
Montagu and Macarthur’s Reports, Bankruptcy, 
1 vol., 1826—1830 

Moore’s Privy Council Cases, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Payne’s Reports, Common Pleas, 5 vols., 
1827—1831 

Moore and Scott’s Reports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Robinson’s Reports, Nisi Prius, 2 vols., 
1830—1844 

Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 
1485—1620 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 
— 1827 

Morison’s Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532 — 1808 
Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 
Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 
1837 

Murray’s Reports, Jury Court (Scotland), 5 vols., 
1816—1830 

Mylne and Craig’s Reports, Chancery, 6 vols., 1835 
—1841 

Mylne and Keen’s Reports, Chancery, 3 vols., 1832 
—1835 


My. & Cr. 

My. & K. 
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Nels. 

Nev. & M. (k. b.) 

Nev. & M. (m. c.) 

Nev. & P. (k. b.) 

Nev. & P. (m. c.) 

New Mag. Cas. . . 

New Pract. Cas. 

New Rep. 

New Sess. Cas. . . 

Nolan 

Notes of Cases . . 
Noy 

O. Bridg. 

O’M. & H. 

Owen 

P. (preceded by date) 
P D 

x • x/# • • • ■ 

P. Wins. 

Palm. 


Pat. App. 

Pater. App. 
Peake 

Peake, Add. Cas. 
Peck. 

Per. & Dav. 


Per. & Kn. 

Ph 

Phil. El. Cas. . . 
Phillim. . . 


Phillim. Eccl. 

Pig. & R. 

Pito. . * 

Plowd. . . 
Poll. 

Poph. . • 


Jud. 


• • 


• • 


• • 


• • 


.. Nelson’s Reports, Chancery, 1 vol., 1625 — 1692 

. . Nevile and Manning’s Reports, King's Bench, 6 vols., 
1832—1836 

. . Nevile and Manning’s Magistrates’; Cases, 3 vols., 
1832—1836 

. . Nevile and Perry’s Reports, King’s Bench, 3 vols., 
1836—1838 

. . Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 
1837 

New Magistrates’ Cases (Bittleston, Wise and 
Parnell), 2 vols., 1844— 1848 

. . New Practice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

. . New Reports, 6 vols., 1862 — 1865 

. . New Sessions Magistrates’ Cases (Carrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844 — 1851 

. . Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 

Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 

.. Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 

. . Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1666 

. . O’Malley and Hardcastle’s Election Oases, 1869 — 
(current) 

. . Owen’s Reports, King’s Bench and Common Pleas, 
foL, 1 vol., 1557—1614 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 ( e.g ., [1891] P.) 

. . Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875 — 1890 

Peere Williams’ Reports, Chancery and King’s 
Bench, 3 vols., 1695 — 1735 

. . Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 
1629 

Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 
1766 

Paton’s Scotch Appeals, House of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795— 
1812 

. . Peckwell’s Election Cases, 2 vols., 1803 — 1804 

. . Perry and Davison’s Reports, Queen’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiastical Reports, 3 vols., 1754 — 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 voL, 
1867—1875 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 
1624 

Plowden’s Reports, fol., 2 vols., 1550 — 1579 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 
—1682 

Popham’s Reports, King’s Benoh, fol., 1 vol., 1591— 
1627 
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Abbreviations. 


Pow. R. & D. 

Prec. Ch. . . 
Price 


Power, Rodwell, and Dew’s Election Cases, 2 vols, 
1848—1856 

Precedents in Chancery, fol., 1 vol., 1689 — 1722 
Price’s Reports, Exchequer, 13 vols., 1814 — 1824 


13 . . * • • 

Q. B. (preceded by date) 


Q. B. D. . . 


Queen’s Bench Reports (Adolphus and Ellis, New 
Series), 18 vols., 1841 — 1852 
Law Reports, Queen’s Bench Division, 1891 — 1901 
[1891] 1 Q. B.) 

Law Reports, Queen’s Bench Division, 25 vols., 
1875—1890 


R. (Ct. of Sess.) . . 

R. P. C. . . 

R. R. 

R. S. C. . . . • 

Rayn. 

Real Prop. Cas. . . 
Rep. Ch. 

Rick. & M. 

Rick. & S. 

Bidg. temp. H. . . 

Ridg. L. & S. 

Ridg. Pari. Rep. 

Rob. Eccl. 

Rob. L. & W. 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Rose 

Ross, L. G. 

Rowe 

Rul. Cas. •• 

Russ. 

Russ. & M. 

Russ. & Ry. 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 
Ry. & M. . • 


The Reports, 15 vols., 1893 — 1895 
Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884 — (current) 

Revised Reports 

Rules of the Supreme Court 

Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1843 — 1847 
Reports m Chancery, fol., 3 vols., 1615 — 1710 
Rickards and Michael’s Locus Standi Reports, 1 vol., 
1885—1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890—1894 

Ridgeway’s Reports, temp. Ilardwicke, 1 vol., King’s 
Bench, 1733—1736; Chancery, 1744—1746. 
Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol., 1793—1795 

Ridgewav’s Parliamentary Reports (Ireland), 3 vols., 
1784—1796 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leemiug, and Wallis’ New County Court 
Cases, 1 vol., 1849 — 1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1709—1727 

Robinson’s Scotch Appeals, House of Lords, 2 vols., 
1840—1841 

Rolle’s Abridgment of the Common Law, fol., 2 vols. 
Rolle’s .Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 
1787 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England 
and Scotland), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 
1823 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 
—1833 

Russell and Ryan’s Crown Cases Reserved, 1 vol., 
1800—1823 

Railway and Canal Cases, 7 vols., 1835 — 1854 
Railway and Canal Traffic Cases, 1855 — (current) 
Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 
—1826 


S. 0. . . . . • » 

S. C. (preceded by date) 

Si"Oi » • • • • * 

Saint •• • • • • 


Same Case 

Court of Session Oases (Scotland), since 1906 (e.$r., 
[1908] S. C.) 

Solicitor-General 

Saint’sDigest of Registration Cases, 1843 — 1906, 1 vol. 
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Sau‘. & Sc. 

Saund. 

Saund. & A 

Saund. & B. 

Saund. & 0. 

Saund. & M. 

Sav. 

Say. 

Sc. Jur. 

Sc. L. Si . « 

Sell. & Lef . 

Sc. B. B. . . 

Scott 

Scott (n. r.) 

Sea. & Sm. 

Bel. Oas. Ch. 

Sees. Cas. (k. n.) 

Sh. & Macl. 

Sh. (Ct. of Sees.) 

Sh. Dig. . . 

Sh. J ust. . . 

Sh. Sc. App. 

Sh. Teind Ct. . 

Shep. Touch. 
Show. 

Show. Pari. Cas. 
Sid. 

Sim. 

Sim. (N. s.) 

Sim. & St. 

Skin. 

Sm. & Bat. 

Sm. & Q-. . . 

Smith, K. B. 

Smith, L. 0. 
Smith, Beg. Cas. 


Salkeld’s Beports, King’s Bench, 3 vols., 1689 — 1712 
Sausse and Scully’s Beports, Bolls Court (Ireland), 

1 vol., 1837—1840 

Saunders’s Beports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Beports, 2 vols., 
1895—1904 

Saunders and Bidder’s Locus Standi Beports, 1905 — 
(current) 

Saunders and Cole’s Beports, Bail Court, 2 vols., 1846 
—1848 

Saunders and Macrae’s County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and III.), 2 vols., 1852 — 1858 
Savile’s Beports, Common Pleas, fol., 1 vol., 1580 — 
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Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Beporter, 1865 — (current) 

Schoales and Lefroy’s Beports, Chancery (Ireland), 

2 vols., 1802—1806 
Scots Be vised Beports 

Scott’s Beports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Beports, Common Pleas, 8 vols., 1840 — 
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Searle and Smith’s Beports, Probate and Divorce, 
1 vol., 1859—1860 

Select Cases in Chancery, fol., 1 vol., 1685 — 1698 
(Pt. III. of Cas. in Ch.) 

Sessions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

Shaw and Macloan’s Scotch Appeals, House of Lords, 

3 vols., 1835—1838 

Shaw, Court of Session Cases (Scotland), 1st series, 
16 vols., 1821— 1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1726 — 1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of Common Assurances 
Shower’s Beports, King’s Bench, 2 vols., 1678 — 1695 
Shower’s Cases in Parliament, fol., 1 vol., 1694 — 
1699 

Siderfin’s Beports, King’s Bench, Common Pleas 
and Exchequer, fol., 2 vols., 1657 — 167 
Simons’ Beports, Chancery, 17 vols., 1826 — 1852 
Simons’ Beports, Chancery, New Series, 2 vols., 
1850—1852 

Simons and Stuart’s Beports, Chancery, 2 vols., 1822 
—1826 

Skinner’s Beports, King’s Bench,*/}., 1 vol., 1681 — 
1697 

Smith and Batty’s Beports, King’s Bench (Ireland), 
1 vol., 1824—1825 

Smale and Giffard’s Beports, Chancery, 3 vols., 1852 
—1858 

J. P. Smith’s Beports, King’s Bench, 3 vols., 1803— 
1806 

Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Begistration Cases, 1895 — (current) 
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Smythe .. 

Sol. J o. • . • • 

Spence . . 

Spinks 
Stair Rep. 

Stark. 

Stat. R. & O. Rev. 
State Tr. 

State Tr. (n. s.) . . 

Story 

Stra. 

Stu. M. & P. 

Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syme 


Smythe’s Reports, Common Pleas (Ireland), 1 vol. , ' 
1839—1840 

Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 
Stair’s Decisions, Court of Session (Scotland), fol., 

2 vols., 1661—1681 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 

Statutory Rules and Orders Revised 

State Trials, 34 vols., 1163 — 1820 

State Trials, New Series, 8 vols., 1820 — 1858 

Story’s Commentaries on Equity Jurisprudence 

Strange’s Reports, 2 vols., 1716—1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 

2 vols., 1851—1853 

Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1655 
Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 

4 vols., 1858 — 186c 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
S win ton’s Justiciary Reports (Scotland), 2 vols., 1835 
— 1S41 

Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 
1829 


T. & M. .. .. .. Temple and Mew’s Criminal Appeal Cases, 1 vol., 

1848—1851 

T. Jo. . . . . . . Sir T. Jones’s Reports, King’s Bench and Common 

Pleas, fol., 1 vol., 1669—1684 

T. L. R. . . . . . . The Times Law Reports, 1881 — (current) 

T. Raym. . . . . Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 

1660—1683 

Taml. .. .. .. Tainlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 

Taunt. .. .. .. Taunton’s Reports, Common Pleas, 8 vols., 1807 — 

1819 

Tax Cas. .. .. .. Tax Cases, 1875 — (current) 

Term Rep. . . . . Term Reports (Durnford and East), fol., 8 vols., 1785 

— 1800 

Toth. .. .. .. To thill’s Transactions in Chancery, 1 vol., 1559 — 1646 

Trist. . . . . . . Tristram’s Consistory Judgments, 1 voL, 1873 — 1892 

Tudor, L. C. Merc. Law Tudor’s Leading Cases on Mercantile and Maritime 

Law 

Tudor, L. C. Real Prop. . . Tudor’s Leading Cases on Real Property 

Turn. & R. ... , . Turner and Russell’s Reports, Chancery, 1 vol., 1822 

—1825 

Tyr. . . . . . . Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 

Tyr. & Or. . . . . Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 

1835—1836 

Vaugh. .. . . .. Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 

— 1673 

Vent. .. . . .. Ventris’ Reports (Vol. I., King’s Bench; Vol. II., 

Common Pleas), fol., 2 vols., 1668 — 1691 
Vern. .. .. .. Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 

Vern. & Scr. . . . . Vernon and Scriven’s Reports, King’s Bench (Ire- 

land), 1 vol., 1786—1788 

Ves. . . . . . . Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 

Ves. & B. . . . . Vesey and Beames’s Reports, Chancery, 3 vols., 1812 

—1814 

Ves. Sen. . . . . Vesey Sen.’s Reports, 2 vols., 1747 — 1756 

Vin. Abr. . . . . Viner’s Abridgment of Law and Equity, fol., 22 vols. 

Vin. Supp. , , . . Supplement to Viner’s Abridgment of Law and 

Equity, 6 vols. 
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. Jo. . . Sir W. Jones’s Reports, King's Bench and Common 

Pleas, fol., 1 vol., 1(520—1640 

W. N. (proceded by date) Raw Reports, Weekly Notes, 1866 — (current («.</., 

[1866] W. N.) 

W. R. .. .. .. Weekly Reporter, 54 vols., 1852 — 1906 

Wallis . . . . .. Wallis’s Reports, Chancery (Ireland), 1 vol., 1766 — 

1791 

Web. Pat. Cas. . . . . Webster’s Patent Cases, 2 vols., 1602 — 1855 

Welsh, Reg. Cas. . . Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 

Went. Off. Ex. . . . . Wentworth’s Office and Duty of Executors 

West . . . . West’s Reports, House of Lords, 1 vol., 1839 — 1841 

West temp. Hard. .. West’s Reports temp. Hardwicke, Chancery, 1 vol., 

1736—1740 

West. Tithe Cas. . . Western’s London Tithe Cases, 1 vol., 1592 — 1822 

White .. .. . White’s Justiciary Reports (Scotland), 3 vols., 1886 

—1893 

White & Tud. L. C. . . White and Tudor’s Leading Cases in Equity, 2 vols. 

Wight. .. .. .. Wightwick’s Reports, Exchequer, 1vol., 1810 — 1811 

Will. Woll. & Dav. .. Willmore, Wollaston, and Davison’s Reports, Queen’s 

Bench and Bail Court, 1 vol., 1837 

Will. Woll. & H. . . Willmore, Wollaston, and Hodges’ Reports, Queen’s 

Bench and Bail Court, 2 vols., 1838 — 1839 
Willes .. .. .. Willes’ Reports, Common Pleas, 1 vol., 1737 — 1758 

Wilm. .. .. .. Wilmot’s Notes of Opinions and Judgments, 1vol., 

1757—1770 

Wils. . . . . . Gh Wilson’s Reports, King’s Bench and Common 

Pleas, fol., 3 vols., 1742 — 1774 

Wils. & S. . . . . Wilson and Shaw’s Scotch Appeals, House of Lords, 

7 vols., 1825—1835 

Wils. (cii.) .. . . J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 

Wils. (ex.) .. .. J. Wilson’s Reports, Exchequer in Equity, 1 part, 

1817 

Win. .. .. . . Winch’s Reports, Common Pleas, fol., 1 vol., 1621 — 

1625 

Wm. Bl. . . . . . . William Blackstone’s Reports, King’s Bench and 

Common Pleas, fol., 2 vols., 1746 — 1779 
Wm. Rob. . . . . William Robinson’s Reports, Admiralty, 3 vols., 1838 

—1850 

Wms. Saund. . . . . Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolf. & B. . . . . Wolferstan and Bristowe’s Election CaseB, 1 vol., 

1859—1864 

Wolf. & D. .. .. Wolferstan and Dow’s Election Cases, 1 vol., 1857 — 

1858 

Woll. *. . „ . # Wollaston’s Reports, Bail Court and Practice, 1vol., 

1840—1841 

Wood .. . . .. Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 

Y. & C. Ch. Cas. * . Younge and Colly er’s Reports, Chancery Cases, 

2 vols., 1841 — 1843 

Y. & C. (ex*) . . . . Younge and Collyer’s Reports, Exchequer in Equity, 

4 vols., 1834—1842 

Y.&J. . . . . . . Younge and Jervis' Reports, Exchequer, 3 vols., 

1826—1830 

YB. . * . # . . Year Books 

Yelv. .. . . , • Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 

—1613 

You* , , . . .. Younge’s Reports, Exchequer in Equity, 1 vol., 1830 

—1832 
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Part I. — Definitions and Characteristics. 

Sect. 1. — “ Highway.” 

Sub-Sect. 1. — Definition at Common Law . 

1. A “ highway ” (a) is a way over which all members of the public 
are entitled to pass and repass (b) ; and, conversely, every piece of 
land which is subject to such public right of passage is a highway 
or part of a highway. A highway need not necessarily be a 
carriage way, for footpaths (c), bridleways, and driftways, if open 
to the public generally, are highways (cl) ; nor need it necessarily 
be a thoroughfare ( e ); and there may be certain partial restrictions 
imposed upon the enjoyment of the right of passage (/). It is, 
however, an essential characteristic of a highway that every person 
should have a right to use it for the appropriate kind of traffic, 
subject only to any restrictions affecting all passengers alike. It 
follows that a road or path over which only individuals, or a limited 
class of the public (< e.g ., the inhabitants or occupiers of a particular 


(a) There are “ highways ” by water as well as on land ; but the present 
article deals only with the latter. For the former, see titles Ferries, Vol. XIV., 
pp. 555, 564 ; Waters and Watercourses. 

( b ) Whether on business or for pleasure ( Mildred v. Weaver (1862), 3 F. & F. 

30, per Erle, C.J.). The following are some older definitions of a “ highway,” 
but in reading them it must be remembered that it is now clear that a 
highway need not be a thoroughfare : — “ If a way lead to a market, and were a 
way for all travellers, and did communicate with a great road etc., it is a high- 
way ” (Austin’s ( Katherine ) Case (1672), 1 Vent. 189, per Lord Hale, cited Com. 
Dig. tit. “ Chimin ” (A 1). A way “ which is common to all the King’s people, 
whether it lead to a market town or only from town to town, may properly be 
called a highway ” (1 Hawk. P. C., 7th ea., c. 76, s. 1). “ Chimin est le Haut voy 
lou chescun homme passa, qui ost appel Via Regia i} (Termes de la Ley, sub voce 
Chimin). “ Any thoroughfare which is open to all the King’s subjects ” (Well- 
beloved, Law relating to Highways, p. 1). “ A passage which is open to all the 

King’s subjects” (2 Smith, L. C., 11th cd., 164). “ The common definition of a 

highway that is given in all the text books of authority is that it is a way, lead- 
ing from one market town, or inhabited place, to another inhabited place, which 
is common to all the Queen’s subjects” ( Bailey v. Jamieson (1876), 1 C. P. D. 
329, per Lord Coleridge, C.J., at p. 332). There cannot be a dedication of 
a highway to a limited part of the public ; see p. 45, post . 

(c) As to footpaths, see more particularly p. 180, post. 

(a) As to the different kinds of highways, see p. 9, post. 

(e) The earlier definitions (note (6), supra) suggest that a cul de sac cannot be 
a highway ; but this is no longer the case ; see p. 11, post . 

(/) As to the power to dedicate a highway subject to restrictions or 
limitations, see pp. 12, 41, post. 


Sect. 1. 

#< Highway.” 

Highways at 
common law. 


When a roadt 
or path is no 
a highway. 
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Statutory 
definitions 
for general 
purposes. 


house, field, or village) have a right of passage^), is not a high- 
way ; nor, a fortiori , is land over which a limited class of persons 
have rights of recreation (h). 

Public bridges are highways so far as the right of passage is 
concerned (i), but to a great extent form the subject-matter of 
special enactments ( k ). 

The foreshore of the sea is not a highway (Z). 

Sub-Sect. 2. — Statutory Definitions . 

2 . For the general purposes of the Highway Act, 1835 (m), 
the word “ highways ” means “all roads, bridges (not being county 
bridges), carriage ways, cartways, horseways, bridleways, footways, 
causeways, churchways, and pavements.” 

This definition does not, of course, mean that all roads and ways 
of the description named are highways (n), but merely that all 
roads and ways which at common law are in fact highways are, if 


(< 7 ) Such a road or path is a “private n or “ occupation ” way. “ If it lead only 
to a church, to a private house, or village, or to fields, there ’tis a private way ” 
(Austin's ( Katherine ) Case (1672), 1 Yent. 189, per Lord Hale) ; and no indict- 
ment will lie for obstructing it, each person aggrieved being entitled to sue the 
offender ( Thrower's Case (1672), 1 Yont. 208, per Lord Hale). But “ an indict- 
ment lies for any one of these ways, if they be common to all the Queen’s 
subjects having occasion to pass there ’* (R. v. Saintiff (1704), 6 Mod. Rep. 255, 
per Holt, 0. J.). “A way to a parish church, or to the common fields of a town, 
or to a private house, or perhaps to a village, and which terminates there, and 
is for the benefit of the particular inhabitants of such parish, house, or village 
only, may be called a private way, but not a highway, because it belongeth 
not to all the King's subjects, but only to some particular persons . . . ” 
(1 Hawk. P. 0., 7 th ed., c. 76, s. 1 ). As to the effect of a covenant giving persons 
rights over an occupation road “ as fully as if it were a public highway,” see 
Selby v. Crystal Palace District Gas Co. (1862), 31 L. J. (oil.) 59 5, 0. A. Some 
so-called “ churchways ” may, however, be no longer merely private ways ; 
see further, as to such ways, title Custom and Usages, Yol. X., p. 244 ; and 
p. 23, post. As to rights of way existing by custom and private rights of way, 
see titles Custom and Usages, Yol. X., p. 243; Easements and Profits a 
Prendre, Yol. XI., pp. 284 et seg. 

( h ) As to such rights of recreation and similar rights, originating in custom, 
and confined to the inhabitants of some district, see titles Commons and 
Rights of Common, Yol. IY., p. 589 ; Open Spaces and Recreation 
Grounds. The use of a walk or esplanade for purposes of recreation is 
not inconsistent with its being a highway (Sand gate Urban District Council 
v. Kent County Council (1898), 79 L. T. 425, H. L per Lord Watson). As to 
a “ parade ” or “ promenade ” in a seaside town, reference may be made to A.-Q. 
v. Blackpool Corporation (1907), 71 J. P. 478; and Abercromby v. Fermoy Town 
Commissioner s , [1900] 1 I. R. 302, C. A. 

(t) R. v. Saintiff , supra ; Bury Corporation v. Lancashire and Yorkshire Rail . 
Co. (1888), 20 Q. B. D. 485, C. A. ; but of course there may be something in a 
context to point to a differentiation between highways (i.e., roads) and bridges 
( Osmond v. Widdicombe (1818), 2 B. & Aid. 49). 

(k) As to bridges generally, see p. 184, post . 

(/) Blundell v. Catterall (1821), 5 B. & Aid. 268. As to rights over the 
foreshore, see title Waters and Watercourses. 

(m) 5 & 6 Will. 4, c. 50, hereinafter sometimes referred to as “ the Act ” (s. 5), 
The Highway Acts, 1862 (25 & 26 Yict. c. 61) and 1864 (27 & 28 Yict. c. 101), 
are (so far as possible) to be construed as one with the Highway Act, 1835 
(5 & 6 Will. 4, c. 50) ; see p. 24, post . 

(n) For instance many “ churchways” are not highways ; see p. 23, post 
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they fall within any of such descriptions, highways for the general 
purposes of the Act (o). 

The exception as to county bridges extends to such public bridges 
as would be primA facie repairable by the whole county, but are in 
the particular locality by custom repairable by a hundred or other 
sub-division of the county (p). Notwithstanding this exception, two 
sections ( q ) of the Act in terms deal with county bridges, and many 
of its provisions are applied thereto, the powers and duties of high- 
way authorities being conferred upon the county surveyor in respect 
thereof (r). 

For certain special purposes of the Act — namely, where any 
matter or thing is directed or forbidden by it to be done within 
a certain distance of (s) the centre of the highway — “ the highway ” 
is defined ( t ) as meaning that portion of ground which has been 
maintained by the authority (u) as a highway, and repaired with 
stones or other materials used in forming highways, for the six (a) 
months immediately preceding; and the “ centre of the highway” 
is the middle of such highway, where, a line being drawn along the 
highway or a point marked, an equal number of feet of highway 
which have been so maintained and repaired as aforesaid for 
twelve (a) months before, is found on each side of such line or 
mark ( t ). 

Sub-Sect. 3. — Kinds of Highway, 

3 . A highway may be either a carriage and cart way, a horse- 
way, a driftway, or a footjmth ; for “ the term highway is 
the genus of all public ways, as well cart, horse and footways ”(&). 
In general, the greater includes the less, i.e., a horseway will 
include a footpath, and a carriage and cart way will include a 
horseway. Further, a carriage or cart way will in general include 
a way for driving cattle, commonly spoken of as a “ drift” way (c). 


(o) Highway Act, 1835 (5 & G Will. 4, c. 50). 

(p) It v. Chart and Longhridge (1870), L. It. 1 C. C. E. 237. 

(q) Highway Act, 1835 (5 & 6 Will. 4, c. 50), bs. 21, 22. As to bridges, see 
pp. 184 et eeq ., post. 

(r) See pp. 196, 197, post 

(s) Queer e whether the soction was not intended to run 44 done on or within a 
certain distance of ” etc. 

(t) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 63. 

(u) Or semhle by the person liable to repair it ; see p. 30, post. 

(a) Noto that for determining the outer edge of a highway the period of 
repair is six months ; for determining the centre it is twelve months. 

(5) B . v. Saintiff (1704), 6 Mod. Eep. 255, per Holt, C.J. ; compare Allen 
Ormond (1806), 8 East, 4 ; It v. Sctlo}> Inhabitants ) (1810), 13 East, 95, 97. 

(c) In a well-known passage (Co. Litt. 56 a) Sir E. Coke classified ways as 
follows : “ There be three kinds of wayes whereof you shall reade in our ancient 
bookes. Eirst, a footway, which is called iter — quod est jus eundi vel amhulandi 
honnnis ; and this was the * first 1 way. The second is a footway and horseway, 
which is called actus— ah agendo; and this vulgarly is called 4 pack and prime* 
way, because it is both a footway, which was the 1 first’ or ‘ prime ’ way, and a 
* pack * or * drift * way also. The third is via , or aditus, which contains the 
other two and also a cartway, etc., for this is jus eundi , vehendi, et vehiculum et 
jumentum ducendi” He continues, “ and this { via or aditus) is twofold, viz., 
regia via y the King’s highway for all men, et communis strata , belonging to a 
city or town, or between neighbours and neighbours. This is called in our 


Sect. 1. 
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For certain 

special 
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44 Centre of the 
highway.’’ 


Kinds of 
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Sect. 1. 

‘ 4 Highway. 1 

Exceptions 
to general 
presumption. 


Rights of 
public : how 
ascertained. 


There may, however, in special circumstances, be exceptions 
to the general presumption, by virtue either of some statute, under 
which the particular highway was created, or of the dedicating 
owner's intention, as expressly declared or as evidenced by the 
kind of user permitted by him at the date when a dedication is 
inferred. Thus it appears to have been recognised that an early 
tramway, which all persons might use with their own carriages 
(if properly constructed), was a highway indeed, but only for the 
passage of such carriages (<£), while a towing path may be a high- 
way to be used only by persons and horses towing vessels, no 
general right of footway existing, unless it has been independently 
acquired ( e ). In the case of a private way, it has been held that a 
right of way for carriages does not necessarily include a right of 
way for driving cattle (/), and apparently a similar restriction may 
be proved to exist in the case of a public carriage way (g ) ; if so, 
a fortiori , it may exist in the case of a public horseway, and indeed 
it may be doubted whether there is any presumption, apart from 
evidence of user, that a public horseway includes a “ drift ” way, 
in the sense of a public way for driving cattle ( h ). The fact that 
some carriages are too wide to use a particular road does not pre- 
vent it from being a highway for carriages in general and properly 
so described (?’). 

Where a highway has been set out under a statute or statutory 
award, or has been expressly dedicated to and accepted by the public, 


books, 4 Chimin 9 . . .” But as early as 1716 it was recognised that communis 
strata and regia via had become synonymous expressions, both signifying the 
same thing ( R . v. Hammond (1717), 10 Mod. Rep. 382). As to a public carriage 
way, including also the lesser ways, and as to a horseway including a footpath, 
6ee also R. v. Hatfield (Inhabitants) (1736), Lee temp. Hard. 315, per Lord 
Hardwicke, C.J. ; Wells v. London , Tilbury and Southend Bail. Co. (1877), 
5 Ch. D. 126, C. A., per Amphi.ett, J.A., at p. 132; Jaikson v. Stacey (1816), 
Holt (N. P.), 455 ; Cowling v. Higginsvn (1838), 4 M. & W. 245 ; Higham y. 
Babett (1839), 5 Bing. (n. C.) 622 ; and Davies v. Stephens (1836), 7 C. & P. 570, 
where Lord Denman, C.J., said that a public carriage way always includes a 
public footway. 

( d ) R. v. Severn and Wye Rail, Co, (1819), 2 B. & Aid. 646, per Holroyd, J., 
at p. 648. But a modern railway is not a highway, there being a contractual 
relation between passengers and the company; see Butler v. Manchester , Sheffield 
and Lincolnshire Rail. Co. (1888), 21 Q. B. D. 207, C. A.; Great Northern Rail . 
Co. v. Eastern Counties Rail, Co, (1851), 21 L. J. (CH.) 837. 

(e) Winch v. Thames Conservators (1872), L. R. 7 0. P. 458, per cur., at 
p. 471 ; R. v. Severn and Wye Rail. Co., supra , per Bayi.EY, J. 

(/) Ballard v. Dyson (1808), 1 Taunt. 279 ; compare JacJcson v. Stacey , supra . 
See title Easements and Profits a Prendre, Yol. XL, p. 291. 

(g) Ballard v. Dyson, supra , where it appears from the judgment of Mans- 
field, C.J., that Chambre, J., had “ mentioned the case of a public way 
restricted to carriages only, in which some notice was affixed to caution the 
public that there was no drift way.” 

(h) Compare Trickey v. YeandaU (1824), 9 Moore (a P.), 65. Coke indeed 
(see note (c), p. 9, ante), speaks of his second class of way as including a “ pack” 
or “ drift ” way as well as a “prime ’* or foot way ; but he calls it a 44 horse- 
way,” and only mentions jus jumentum ducendi in connection with the third 
class of way. It may well be that in the earlier passage he was referring only 
to laden horses, and obviously many horseways with bridlo gates are ill-fitted 
for driving herds of cattle. 

(?) R. v. Lyon (1825), 5 Dow. & Ry. (k. b.) 407. 
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as a particular kind of way {k) 9 no question can arise as to the 
minimum rights of the public over it, for their rights cannot be 
diminished by non-user (Z). Where a highway originates in an 
inferred dedication, it is for a jury to say for what kind of 
traffic it was so dedicated, having regard to the character of the 
way and the nature of the user prior to the date at which they 
infer dedication ; and a right of passage once acquired will 
extend to more modern forms of traffic reasonably similar to 
those for which the highway was originally dedicated, so long 
as they do not impose a substantially greater burden on the 
owner of the soil nor substantially inconvenience persons exercising 
the right of passage in the manner originally contemplated (in). 
Although the rights of the public once acquired cannot in the 
future be restricted ( n ), they may be extended by further dedication, 
express or inferred : thus a jury may properly find from evidence 
of subsequent user that a way originally set out or dedicated as a 
private carriage way and public footway, of no prescribed width, has 
since become a public carriage way (o) ; but no inference of extended 
dedication can be drawn where the extended user has been from 
its beginning a public nuisance, and inconsistent with the safe 
exercise of the right originally granted (p). 

Sub-Sect. 4. — A Highway need not he a Thoroughfare • 

4. A highway need not necessarily be a thoroughfare, there being 
no rule of law which prevents a cul de sac from being a highway ( q ). 
Thus a road, hitherto a public thoroughfare, does not cease to be 


l.e., as a carriage way, a bridleway or a footpath. An award of a road as 
a “ public way or road ” prima facie means a public highway for all purposes ; 
but the meaning may be cut down by evidence as to surrounding circumstances 
and long subsequent user for restricted purposes only (R. v. Aldborough (1853), 
17 J. P. 648). 


(1) Dawes v. Hawkins (I860), 8 C. B. (n._S.) 848. 
{rn ~ * ‘ — ~ — 


(m) Compare R . v. Mathias (1861), 2 F. & F. 570 (perambulator) ; Case v. 
Midland Rail . Co. (1859), 27 Beav. 247 (steamboat on canal). 

(n) Except, of course, by statute or statutory proceedings. 

(o) Grand Surrey Canal Co. v. Hall (1840), 1 Man. & G. 392; but see Pullin 
V. Deffel (1891), 64 L. T. 134, where a way had been set out under an award as 
a public “footpath 15 feet wide/’ and a private carriage way, and it was held 
that foot passengers had a right to use the whole of the 15 feet. In such a case 
it is doubtful whether there could be any dedication as a public carriage way; 
see Sheringham Urban District Council v. Halsey (1904), 68 J. P. 395. 

(p) See Sheringham Ur bah District Council v. Halsey , supra , where it 
was held that the user for wheeled traffic of a narrow t€ awarded ” foot- 
path had boon a nuisance and could not justify an inference of dedication for 
such traffic, and see also Abercromby v. Fermoy Town Commissioners, [1900] 
1 I. It. 302, C* A.. 

(9) It was at one time strenuously contended, notwithstanding opinions 
expressed by Lord Kenyon, C.J., in Rugby Charity Trustees v. Merryweather 
(1790), 11 East, 375, n., and by Lord Ellenbobough, C.J., in R. v. Lloyd (1808), 
1 Camp. 260, that a way which was not a thoroughfare hut only a cul de sac 
could not bo a highway; see IVellbeloved, Law relating to Highways, c. 1 ; 
Woody tr v. Hadden (1813), 5 Taunt. 12 5, per Mansfield, O.J. ; Wood v. Veal 
(1822), 5 B. & Aid. 451 ; Campbell v. Lang (1853), 1 Macq. 451, n. L., per Lord 
Cbanwoktii, L.C., at p. 453. But such a contention can no longer be supported ; 
s ee Bateman v. Bluck (1852), 18 Q. B. 870; Young v. Cuthbertson (1854), 1 Macq. 
455, H. L., and cases cited in the notes to pp. 39, 40, post. 


H.L.— XVI, 


n 


Sect. 1. 

M Highway/* 


How far 
capable of 
being varied. 


Need not be a 
thoroughfare. 
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Sect. 

‘Highway.” 


Highway 
leading to a 
ferry. 


a highway because one end of it is lawfully stopped up (»•), and a 
road which has never been, and is not intended to be, a thoroughfare 
may be dedicated to the public as a highway, and a jury may infer 
such dedication. The fact that it leads to nowhere is a point for 
their consideration, but is no legal bar to an inferenceof dedication («). 

A highway leading to a navigable river, itself a highway, or to a 
public ferry across a river, is not a cul de sac ; and the right of 
passage over the solum, whether covered by water or not, is 
continuous, and will not be interrupted by a natual or artificial 
narrowing of the river 


Restrictions 
on public 
rights. 


Sub-Sect. 5. — Restrictions on the Public Right of Passage . 

5. Most highways have, or are deemed to have, originated 
from the owner’s dedication of his land to the public for the pur- 
poses of passage and acceptance by the public of his gift, evidenced 
by their user of the way (a). There being no obligation on an 
owner to dedicate, or on the public to accept, the public cannot 
complain that the owner has dedicated to them an unsatisfactory or 
dangerous highway, or has imposed restrictions upon his dedication ; 
and, if they accept his land as a highway, they must use it for such 
purposes and subject to such restrictions as he has indicated and 
imposed (b). On the other hand, when land has once been dedicated 
and accepted as a highway unconditionally or subject to certain 
restrictions, the owner cannot afterwards derogate from his gift and 
impose restrictions or additional restrictions. 


“ Main 
road.” 

County $rea. 


Sect. 2. — “Main Road ” and “ Ordinary Highway." 

6. Highways are divisible into two classes, namely, “main 
roads’’ and “ ordinary highways ( c ).” 

In ordinary county areas (d) the following classes of roads are 


(r) R. v. Doiunshire ( Marquis ) (1836), 4 Ad. & El. 698 ; Gwyn v. Ilardwicke 
(1856), 25 L. J. (m. C.) 97; R. v. Burney (1875), 31 L. T. 828; R. v. Waller 
(1875), 31 L. T. 777. If, however, both ends be lawfully stopped, an intervening 
length of road, to which the public can no longer obtain access without 
committing a trespass, ceases to be a highway ( Bailey v. Jamieson (1876), 1 
C. P. D. 329). 

(s) As to inference of dedication, see, further, pp. 38 et seg.,post, and the cases 
there cited. 

( t ) Compare the American case People v. Lambier (1847), 5 Den. 9. In the 
Medmenham Case , referred to by PniLLiMOltE, J., in Tyne Improvement Com- 
missioners v. Jmr/e, A.-G. v. Tyne Improvement Commissioners (1899), 81 L. T. 
174, 179, a ferry across the Thames and the roads leading to it on cither side 
were held to be public highways ; compare title Ferries, Vol. XIV., p. 556. 

(а) As to dedication generally, and for examples of restricted or conditional 
dedication, see pp. 33, 34, post. 

(б) See Fisher v. Prowse (1862), 2 B. & S. 770, per Blackburn, J. ; Gautret v. 
Egerton (1867), L. It. 2 C. P. 371. 

• (c) The distinction originated on 16th August, 1878, under the Highways and 
Locomotives (Amendment) Act, 1878 (41 & 42 Yict. c. 77), ss. 13 — 20. 

(i d ) Including boroughs not being county or quarter sessions boroughs; 
see Over Darwen Corporation v. Lancashire Justices (1884), 15 Q. B. D. 20, C. A. 
As to special considerations affecting county boroughs and quarter sessions 
boroughs, soo pp. 13, 14, post . As to the Isle of Wight and South Wales, see 
pp. 30, 3 1 , post. Prior to 1894 certain exceptional highway areas subj ect to special 
authorities were outside the provisions of the Highways and Locomotives 
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main roads, unless in any particular case a “ dismaining " order 
has been made by the Local Government Board : (1) any road 
which, being originally a turnpike road, ceased to be such (e) between 
the 81st December, 1870, and the 16th August, 1878 (/), and was 
not upon the passing of the Highways and Locomotives (Amend- 
ment) Act, 1878 ( g ), ordered by the Local Government Board to 
remain an ordinary highway ( h ) ; (2) any road which being a turn- 
pike road on the 16th August, 1878, has ceased to be such since 
that date (i) ; and (8) any road which has been specially declared 
by the county council (or their predecessors as the “county 
authority ”) (j) to be a main road ( k ). 

Any road constructed by a county council to whom the Boad 
Board (Z) has made an advance for that purpose will be a main 
road ( m ). 

Any highway which is not for the time being a main road is 
commonly spoken of as on “ ordinary highway ” («). 

In a non-county borough, which had on the 18th August, 1888 (o), a 
separate court of quarter sessions ( p), main roads are (1) those which 
the county council or Local Government Board declared to be such 
on the original application of the borough council made before 
the 18th August, 1890 (q), and (2) any which have since been declared 

(Amendment) Act, 1878 (41 & 42 Viet. c. 77), dealing with main roads ; see 11. v. 
Norfolk County Council (1891), 60 L. J. (q. b.) 879. llut apparently highways 
in such areas may now be declared to he main roads by virtue of the Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 25. 

(e) The words 44 ceased to be such ” refer to the date when the road 
subject to the turnpike trust ceased as a whole to be a turnpike road ; a portion 
of such a road, though previously transferred to the care of improvement 
commissioners or a borough council, only 44 ceased to be ” a turnpike road at the 
date when the trust for the whole road expired ( Lancashire Justices v. Rochdale 
Corporation (1S83), 8 App. Cas. 494 ; West Riding Justices v. R . (1883), 8 App. 
Cas. 781 ; Lancaster County Justices v. Newton in Maker field Improvement Com- 
missioners (1886), 11 App. Cas. 416). As to turnpike roads, see p. 15, post. 

( f) Highways and Locomotives (Amendment) Act, 1878 (41 A 42 Viet. c. 77), 
s. 13. 


w / 

(h) Ibid., s. 16. The portion of that section under which such orders were 
made has been repealed (Statute Law Kevision Act, 1894 (57 & 58 Viet. c. 56) ). 

(i) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
s. 1 3 ; and see note (e), supra. 

(j) Formerly quarter sessions, now the county council. 

[&) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
s. 15. 

(Z) See the Development and Hoad Improvement Funds Act, 1909 (9 Edw. 7 f 
c. 47), s. 7, and pp. 28, 42, 94, post. 

(m) Ibid., s. 10 (2). 

(n) The term 44 district road ” appears to be used colloquially in different 
senses, either as denoting any highway which is not a 44 main road,” or any such 
highway which is repairable by the inhabitants at large. 

(o) The grant since the 13th August, 1888, of a separate court of quarter 
sessions to a non-county borough does not affect the question of main roads (Local 
Government Act, 1888 (51 & 52 Viet. c. 41), s. 37). 

(p) Quarter sessions boroughs were not urban sanitary districts for the 
purposes of the Highways and Locomotives (Amendment) Act, 1878 (41 & 42 
Viet. c. /7), ss. 13, 14, 38, and therefore prior to the 1st April, 1889, had no main 
roads; but now quarter sessions boroughs, not being county boroughs, are 
urban sanitary districts for such purposes (Local Government Act, 1888 (51 & 52 
\ ict. c. 41), ss. 35 (4) (a), 38 (3), 109 (1) ). 

L °cal Government Act, 1888 (51 & 52 Viet. c. 41), ss. 35 (4) (c), 38 (4). 


Sect. 2. 

“ Main 
Road” and 
“ Ordinary 
Highway.” 


il Ordinary 
highway.” 

Non-county 

quarter 

sessions 

boroughs. 
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Sect. 8. 

“Main 
Road” and 
“ Ordinary 
Highway.” 


County 

boroughs. 


Creation of 
new main 
roads. 


Dismaining of 
roads. 


to be main roads on the application of the borough council (r), 
provided, of course, that in neither case has a “ dismaining ” order 
been subsequently made. 

A county borough is a separate county for all purposes relating 
to main roads (s). Any road which was, by virtue of the Highways 
and Locomotives (Amendment) Act, 1878 (t), a main road at the 
date of the creation of the county borough, or of the inclusion of 
the particular road within its area, continues to be such, and is 
repairable out of the borough fund (u). Apparently the council of 
such a borough has the same powers of maining and dismaining 
roads as a county council (r). 

In London there are, at any rate for practical purposes, no main 
roads (iv). 

7. When any highway authority considers that a highway 
within its district ought to become a main road by reason of its 
being a medium of communication between great towns or 
a thoroughfare to a railway station, or otherwise, they may 
request the county council (a-) to declare it to be one. There- 
upon the latter body, if of opinion that there is probable cause for 
the application, must cause the road to be inspected, and, if satisfied 
that it ought to be a main road, must make an order accordingly (a), 
which must be confirmed within six months (b). A copy of such 
order must be forthwith deposited at the office of the clerk (c) to the 
county council for inspection by interested persons ; and the order 
does not take effect until the road has been placed in proper condition 
to the satisfaction of the council (d). 

When a county council (c) considers that any main road, or 
any part of a main road, within the county ought to be reduced to the 
status of an ordinary highway, that is, “ dismained,” it may apply 
to the Local Government Board for an order so reducing it. The 
Board, if of opinion that there is probable cause for the application, 
must cause the road to be inspected, and, if satisfied that it ought to 
be reduced, must make an order accordingly, the county council 

Under the Highways and Locomotives (Amendment) Act, 1 878 (41 & 42 
Yict. c. 77), s. 15. 

($) Local Government Act, 1888 (51 & 52 Yict. c. 41), ss. 31, 34. 

(t) 41 & 42 Yict. c. 77. 

(u) Local Government Act, 18SS (51 *& 52 Yict. c. 41), ss. 11 (1), 34 (2). 

(?;) As to such powers, see the text, infra. In practice, it is believed, these 
powers are not exercised in county boroughs, and it is arguable that, at any rate 
in quarter sessions boroughs, they do not exist, for the Highways and Loco- 
motives (Amendment) Act, 1878 (41 & 42 Yict. c. 77), s. 15, did not originally 
apply to such a borough (ibid., s. 38). 
tw) See p. 200, post. 

(sc) Formerly quarter sessions (Local Government Act, 1888 (51 & 52 Viet, 
c. 41 ), s. 3 (viii.) ). For forms of request and orders, see Encyclopaedia of Forms 
and Precedents, Yol. VI., pp. 406, 409, 411. 

(a) Highways and Locomotives (Amendment; Act, 1878 (41 & 42 Viet. c. 77), 
s. 15. 

(b) Ibid . 

(c) Formerly the clerk of the peace. 

(d) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 11 (7). As to the 
decision of any dispute as to its condition, see p. 128, post . And for a set of 
model conditions, see Encyclopedia of Forms and Precedents, Yol. VI., p. 407. 

(e) See note (w), supra . 
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defraying all the expenses of the order (/). Where, however, the sect. 2. 

road in question lies within a borough, a “dismaining ” order cannot “ Main 

be made without the consent of the council of the borough (g). Road” and 

“ Ordinary 

Sect. 8 . — “Highway repairable by the Inhabitants at Large” Highway.” 

8. The term “ repairable by the inhabitants at largo” is Highways 
generally used to denote highways for the repair of which the ^’^ able 
public alone are liable, as distinguished from highways repairable inhabitants 
by individuals, or for the repair of which no one is liable (A). But at large 
although an individual may be primarily liable to repair a highway, 

the inhabitants at large may in certain events be secondarily liable 
to repair it (i) ; so, if the context requires it, the term “ repairable 
by the inhabitants at large” apparently may be construed as 
including all highways which the public are liable to repair, either 
primarily or secondarily. 

Sect. 4 . — u Turnpike Road ” 

9. All turnpike trusts have now expired, consequently turn- TumpOu 
pike roads no longer exist as such (k) ; and most disturnpiked road8, 
roads are now “ main roads.” A road which was a highway before 

it became subject to a Turnpike Act remained a highway after the 
expiration of the Act : in the case, however, of a highway which 
was first dedicated as such in accordance with a Turnpike Act, the 
public right of passage came to an end with the Act, at any rate if 

( f) For a form of the order, see Encyclopaedia of Forms and Precedents, 

Yoi. VI., p. 411. 

{(j) Highways and Locomotives (Amendment) Act, 1 8*7S (41 & 42 Viet. c. 77), 
p. 10 ; Highways and Bridges Act, 1891 (54 & 55 Viet. c. 63), 8. 4 ; L. v. Loral 
Government Board (1885), 15 Q. B. D. 70, 0. A. 

(Ji) See Swansea Improvement and Tramways Co . v. Glamorganshire County 
Loads Board (1879), 41 L. T. 583; Gilson v. Preston Corporation (1870), L. R. 

5 Q. B. 218 ; Austcrberry v. Oldham Corporation (1885), 29 Ch. D. 750, C. A. The 
term appears to be used in this sense in the Public Health Act, 1875 (38 & 39 
Viet. c. 55), s. 150, and the Private Street Works Act, 1892 (55 & 56 Viet. c. 57). 

ft) Seo pp. 84, 87, post. As to liability to repair highways, fee p. 82, post. 

(Zc) Turnpike roads were roads for tne use of which tolls (as to which see 
p. 62, post) w T ere taken from passengers under statutory authority by the 
trustees or proprietors, who in return were placed under statutory liabilities in 
respect of repairs and maintenance (Northam Bridge and Loads Co. v. London 
and Southampton Lad. Co. (1840), 6 M. & W. 428 ; L. v. East and West India 
Lochs and Birmingham Junction Bail. Co. (1853), 2 E. & B. 466; L. y. French 
(1878), 3 Q. B. 1). 187; affirmed (1879), 4 Q. B. D. 507, C. A.). Even if a 
highway can now he dedicated subject to tolls without statutory authority fas 
to which see p. 47, post), such a highway would not be a “ turnpike roaa” 

(Midland Lail . Co. v. Hatton (1886), 17 Q. B. D. 30, C. A.). The various 
Turnpike Acts were temporary measures, and the last of them expired in 1896. 

In 1864 there were in England (excluding the Isle of Wight) and North Wales 
1,047 turnpike trusts, comprising 20,189 miles of road. As a rule, turnpike 
roads were the main arteries of traffic ; and the object of a Turnpike Act was to 
relieve parishes of the burden of maintaining “ through n roads, and to place 
this burden upon the actual users. The fact that almost all turnpike roads on 
being disturnpiked fell to be repaired by the parish or highway district (see 
pp. 86, 87, post) again placed an undue burden on many locahties ; and the same 
object of spreading the liability for their repairs over a wider area has been to 
some extent attained by modem legislation, under which most old turnpikes 
have become “ main roads ; see p. 12, ante. 
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SEor. 4. the latter expired before 1871 (l), although a fresh dedication 
Turnpike might be inferred if the public user was allowed to continue (w). 
Road." Upon the expiration of a turnpike trust the road, unless dis- 

continued, as a general rule continued, or became, repairable by the 
inhabitants at large (n); but the expiration of a trust did not 
terminate the liability of any person for, or to contribute towards, 
the maintenance, watering, or lighting of any part of the road, and 
any contract or obligation creating such liability remained enforce- 
able, unless it was expressly made determinable on the expiration 
of the trust (o) . 

In the case of turnpike roads disturnpiked after the 5th J uly, 18G5, 
there are special provisions for the prevention of encroachments 
and obstructions (p) ; and in the case of turnpike roads within an 
old “highway district” disturnpiked after the 9th August, 18G3, 
there are special provisions as to getting materials for repair (q). 


Sect. 5.- Street.' 


“ Street.’' 

Normal 

meaning. 


10. A “street” in its ordinary popular sense means a road- 
way (r),not necessarily a highway, which has on one side or both sides 
a more or less continuous and regular row of houses (s). It is a 
question of fact whether the houses are sufficiently regular and 
continuous to constitute the roadway a street (a). At the same 
time the context may show that the term is used as including the 
houses as well as the roadway (b). 


statutory 11. There are, however, certain statutory definitions of the 

definitions. word which are much more comprehensive, and of these the most 
Public Health important is that contained in the Public Health Act, 1875(c), 
Act, 1875. w herein (cl), if not inconsistent with the context, “ street” includes 


(/) The Annual Turnpike Acts Continuance Act, 1S70 (33 & 34 Viet. c. 73), 
b. 10, appears to regard all roads disturnpiked after 31st December, 1870, as 
remaining highways ; see also the Highways and Locomotives (Amendment) 
Act, 1878 (41 & 42 Viet. c. 77), s. 13. 

(m) R . v. IT Inter (1828), 8 B.&C. 785; R. v. Thomas (1857), 7 E. & 15. 309; 
R. y. Mellor (1830), 1 13. & Ad. 32 ; and see p. 44, post. 

( n ) See pp. 86, 87, post. 

(o) Annual Turnpike Acts Continuance Act, 1882 (45 & 4G Viet. c. 52), e. 8. 

(p) See 166, post . 

q) See 111, post. 

rj Including its footpaths, if any. 

8) R . v. Full ford (1864), 33 L. J. (m. C.) 122, C. C. R. ; Taylor v. Oldham 
Corporation (1876), 4 Uh. D. 395 ; Robinson v. Barton- Eccles Local Board (1883), 
8 App. Cas. 798 , per Lord Selbohne, L.C., at p. 801 ; Portsmouth Corporation 
v. Smith (1883), 13 Q. B. D. 184, C. A. ; Midland Rail . Co. v. Watton (1886), 
17 Q. B. D. 30, C. A. ; St. Mary f Islington , Vestry v. Barrett (1874), L. R. 9 
Q. B. 278; Tayhsr v. Metropolitan Board of Works (1867), L. R. 2 Q. B. 213; 
Richards v. Kessick (1888), 59 L. T. 318. 

(a) R. v. Full ford, supra. 

(b) London , Chatham and Dover Rail. Co. v. London Corporation (1868), 19 
L. T. 250, C. A. ; and compare Calloway v. London Corporation (1866), L. R. I 
II. L. 34, 55 ; Quinton v. Bristol Corporation (1874), L. R. 17 Eq. 524 ; Baker 
Portsmouth Corporation (1878), 3 Ex. D. 4 ; affirmed (1878) 3 Ex. D. 157 C. A* 

(c) 38 & 39 Viet. c. 55, s. 4. 

(a) The same definition and the following remarks will apply also to any 
subsequent statute directed to he read as one with the Public Health Act, 

(38 & 39 Yict. c. 55). 
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any highway and any public bridge (not being a county bridge) ( e ), 
and any road, lane, footway, square, court, alley or passage, whether 
a thoroughfare or not. The object of this interpretation clause is 
not to prevent the word receiving its ordinary, popular, and natural 
sense whenever that would be properly applicable, but to enable the 
word thus used, when there is nothing in the context or the subject- 
matter to the contrary, to be applied to some things to which it 
would not ordinarily be applicable (/). It is, therefore, necessary in 
considering any particular provision of the Public Health Acts (<7) 
to determine whether the word “street” in that provision is to be 
construed in its natural or in its more extended sense : when once 
this has been determined as a matter of law, it is a question of fact 
whether the locus is or is not a “ street ” ( h ). Similarly it may be 
necessary to consider whether in any particular section the word 
“ street ” means only the actual roadway (i), or whether it includes 
also the adjoining houses O'), and also, in the case of a bridge, 
whether it includes the structure, on which the roadway is 
carried ( k ). 

Where the extended statutory definition, and not the restricted 
or popular meaning, is properly applicable (Z), the word “street” 
may include roads, lanes, and paths with no houses fronting on 
to them, and also roads, courts, alleys or passages which are 
private property, and over which the public have no absolute 
right of passage (m ) ; thus it has been held to include a country 


(e) Presumably this exception extends to “hundred” bridges; see p. 9, 
ante, and note ( p ) thereto. 

(/) Robinson v. Barton-Eccles Local Board (1883), 8 App. Oas. 798, per Lord 
Selborne, L.C., at p. 801. 

( g ) See note (d), p. 16, ante . 

(h) Eccles v. Wirral Rural Sanitary Authority (1886), 17 Q. B. D. 107. 

(*) % Which is the normal use of the word ; see Taylor v. Oldham Corporation 
(1876), 4 Ch. D. 395; Robinson v. Barton-Eccles Lot al Board , supra; London, 
Chatham and Dover Rail . Co. v. London Corporation (1868), 19 L. T. 250, U. A. 

(^) As it does in the Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 157 
(Baker v. Portsmouth Corporation (1878), 3 Lx. I). 4, 157, C. A.). 

(k) Great Eastern Rail. Co. v. Hackney Board of Works (1883), 8 App. Cas. 
687. See also Arnell v. London and North Western Rail. Co. (1852), 12 C. 13. 

697; Arnell v. Regents Canal Co* (1854), 14 0. B. 564; Beaver v. Manchester 
Corporation (1857), 8 E. & B. 44. 
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Coverdale v. Charlton (1878), 4 Q. B. D. 104, 0. A.; Nntti r v. Accrinqton 
Coral Board of ' Health (1878), 4 Q. B. D. 375, C. A.); Public Health Act, 
1875 (38 & 39 Yict. c. 55), s. 150 (see Portsmouth Corporation v. Smith (1883) 
13 Q. B. D. 184, 0. A.; Jowett v. Idle Local Board (1887), 57 L. T. 928* 
a dinned (io>88), 36 W. B. 530, 0. A. ; benwich v. Croydon Union Rural Sanitary 
Authority , [1891] 2 Q. B. 216; Walthamstow Urban District Council v. Sandell 
(1904), 68 J. P. 509 (not following Maude y. Baildon Local Board (1883). 10 
Q. B. D. 394 ; R. v. Burnup (1S86), 50 J. P. 598) ). ; 

,.M T !'V l % 7; Oldham Corporation, supra; Midland Rail. Co. v. Walton 
j.* j.’ ^ \ 7 ,1 ^ \ 30, C. A.; Jowett v. Idle Local Board, supra; Hill v. 

Jla/lnsey Local Board supra ; A.-O. y. Gibb, [1909] 2 Ch. 265 ; and cases cited in 
following notes, p. 18, post. In If allhamsiow Urban District Council v. Sandell 
sujira, ' Buckley, J., in considering whether a certain passage was a “ street” 
lor this purpose said: “ I have no doubt I haye to see what sort of a passage 
this is, whether it is a private approach to a man’s house— his avenue leading 
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Sect. 5. 

1 Street.” 


Private 
Street Works 
Act, 1892. 


Towns 

Improvement 
Clauses Act, 
1847. 

Town To! ice 
Clauses Act, 

1817. 


Highways, Streets, and Bridges. 


road (n) or path (o), a cul de sac between houses (p), a back passage 
forming a secondary means of access to houses ( 5 ), a private road open 
to the public only on payment of a toll (r), and a roadway running 
over land acquired under compulsory powers by a railway company, 
so long, at any rate, as to treat it as a “ street,” is not inconsistent with 
the appropriation of the land to the company’s objects (s). A strip 
of land of any considerable size lying between the footpath and 
roadway of a street, but used by the ocr upiersof adjoining premises 
for private purposes, is not necessarily to be regarded as included 
in the “ street ” (t). 

A portion of a street, c.g., a strip of land added to an existing 
road, may in itself be a “ street ” 

12. In the Private Street Works Act, 1892 (b), the expression 
“ street” means, unless the context otherwise requires, a street as 
defined by the Public Health Acts (c), not being a highway 
repairable by the inhabitants at large (cl). 

13. For the purposes of the Towns Improvement Clauses Act, 
1847 (e), the word “street” primd facie {f) includes any road, 
square, court, alley, and thoroughfare, and for the purposes of the 
Town Police Clauses Act, 1847 ( g ), it primd facie (f) includes any 
road, square, court, alley, and thoroughfare, or public passage. The 
definition in the latter Act — at any rate so far as it relates to 
hackney carriages plying for hire — includes only places over which 
the public have rights (A). 


up to his house from, the street — or whether it is something which can properly 
bn dealt with by this Act as a passage way rightly open to any member of the 
public who is going along an adjacent highway, and as to which Day, J., 
said in R . v. Qoole Local Board , , [1891] 2 Q. B. 212, ‘There is nothing to show 
that the public cannot pass along it.’ ” 

(w) Coverdale v. Charlton (1873), 4 Q. B. D. 104, C. A. 

(o) Woodford Urban District Council v. Henwood (1899), 64 J. P. 148 (a path 
in Tipping Forest). 

( p) Walthamstow Urban District Council v. Sanded (1901), G8 J. P. 509. 

(7) R. v. Goole Local Board , [1891] 2 Q. B. 212. 

(r) Midland Rail . Co. v. HaMon (1886), 17 Q. B. D. 30, C. A. 

(s) Stretford Urban District Council v. Manchester South Junction and Altrinc- 
ham Rail . Co. (1903), 68 J. P. 59, C. A. 

(t) Le Neve v. Mile End Old Town Vestry (1858), 8 E. & B. 1054. 

(a) Richards v. Kessiclc (1888), 52 J. P. 756 ; Property Exchange , Ltd. v. 
Wandsworth Board of Works , [1902] 2 K. B. 61, C. A. ; White v. Fulham Vestry 
(1896), 60 J. P. 327 ; Portsmouth Corporation v. Ilall (1907), 71 J. P. 564, C. A. ; 
West Hartlepool. Corporation y. Robinson (1897), 62 J. P 35, G. A. 

(b) 55 & 56 Viet. c. 57, s. 5. 

(c) I.e. y in the sense of the extended statutory definition ; see pp. 16, 17, ante . 

(a) As to this expression, see p. 15, ante. 

(e) 10 & 11 Viet. c. 34, s. 3. 

(/) /.e., if there is nothing in the subject or context repugnant to such a 
construction. 

(7) 10 & 11 Viet. c. 89, s. 3. 

( h ) It does not, therefore, include a road which is the private property of a 
railway company ( Curtis v. Embery (1872), L. It. 7 Exch. 369; Jones v. Short 
(1900), 64 J. P. 247); it may include an open space in front of an hotel over 
which the public are allowed to pass freely ( Marks v. Ford (1880), 45 J. P. 157) ; 
but see Skinner v. Usher (1872], L. It. 7 Q. B. 423 ; lloare <k Co. v. Lewisham 
Metropolitan Borough (1901), 17 T. L. E. 774 ; affirmed (1902), 18 T. L. E. 816, 
C. A. For similar cases under London Aots as to cabs, see Skinner v. Usher 
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14. Special definitions of the word also occur in the Acts 
relating to telegraphs and to electric light, gas, and water 

undertakings (i). 

0 

15. For the purposes of the London Building Act, 1894 (fc) f the 
expression “ street ” means and includes any highway, and any road, 
bridge, lane, mews, footway, square, court, alley, passage, whether 
a thoroughfare or not, and a part of any such highway, road, 
bridge, lane, mews, footway, square, court, alley or passage. 

Whether for the purposes of this Act any locus is or is not a 
“ street ” is largely a question of fact, depending upon the par- 
ticular facts of the case. Everything included in the definition 
clause is not necessarily a “ street ” for all purposes and in all 
circumstances, there being involved in the idea of a “ street ” the 
presence of houses or buildings more or less continuous and in 
greater or less proximity to one another along it ( l ) : thus the drive 
to a private house is not a “ street ” (wi), nor is an approach for 
pedestrians only by a courtyard to one or two blocks of houses or 
buildings (n), nor is a bridge, unless it is or may be a link in or 
continuation of a street (o) ; a private road giving access to two or 
three houses is not necessarily a “ street ” (p). On the other hand, 
the fact that a roadway is not intended for the use of the general 
public does not prevent it being a “ street ” (q ) ; thus a road giving 
access to, and running round a square (r), or even a quadrangle 
surrounded by several blocks of mansions (s), may properly be held 
to be a “ street,” though intended only for the use of the inhabitants 
and their visitors : so, too, may a paved space, or market, with shop3 


(1872), L. R. 7 Q. B. 423 ; Case v. Store tf (1869), L. It. 4 Exch. 319 ; Clarice v. 
Stanford (1871), L. R. 6 Q. B. 357; Allen v. Tunbridge (1871), L. R. 6 C, 1\ 
481. As to conveyances plying for hire, see title Street Traffic. 

(i) See titles Electric Lighting and Tower, Vol. XII., p. 319; Gas, 
Vol. XV., p. 32G ; Telegraphs and Telephones ; Water S'jitly. 

(7c) 67 & 58 Yict. c. ccxiii., s. 5 (1). 

(l) Armstrong v. London County Council , [1900] 1 Q. B. 416; London County 
Council v. Ileathman (1905), G9 J. F. 222, 

(m) Ibid . 

(n) Ibid,; Metropolitan Board of Works y. Nathan (1885), 50 J. P. 502; 
London County Council v. Davis (1895), 59 J. P. 583 (both cases of a courtyard 
or passage giving access to blocks of artisans* dwellings) ; but see Wood v. 
London County Council (1895), 59 J. P. 615, which was hold n Armstrong v, 
London County Council , supra , to have been wrongly decided. 

(o) Armstrong v. London County Council , supra ; Brighton Rau Co, v. St. Oiles t 
Camberwell (1879), 4 Ex. D. 239 ; North London Rail, Co, v, St . Mary , Islington, 
Vestry (1872), 27 L. T. 672. 

(p) London County Council v. Ileathman , supra; London County Council v. 
Collins (1905), 69 J. P. 401 ; London County Council v. Kina (1C05), 69 J. P, 
406. 

(q) Daw y. London County Council (1890), 54 J. P. 502, Armstrong y. 
London County Council , supra 9 overruling II ood y. London County Council t 
supra, 

(r) Ibid, 

(a) In Wood v. London County Council , supra , such a quadrangle was held not 
to be a “ street,* * but this case was held in Armstrong v. London County Council , 
supra , to have been wrongly decided : compare with this latter case Metro- 
politan Board of Works y. Nathan , supra 9 and London County Council v. Davis 
(1 901), 68 J. P. 520. 9 
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Sect. 5. 

M Street.” 

Metropolis 

Management 

Acts, 


Public Health 


“ New street ** 
in metropolis. 


Normal 

meaning. 


Highways, Streets, and Bridges. 

on both sides, and approached by steps from the adjoining high- 
way (t). 

16. In the Metropolis Management Acts (a) the expression 
“ street ” applies to and includes any highway and any road, bridge 
(not being a county bridge), lane, footway, square, court, alley, 
passage or mews, whether a thoroughfare or not, and a part of any 
such highway, road, bridge, lane, footway, square, court, alley, 
passage or mews. In this case also it would appear that the 
presence of houses is necessary to constitute a street (b). The fact 
that a roadway is a “ new street ” for certain purposes of these 
Acts does not prevent its being a “ street ” for other purposes 
thereof (c). 

17. In the Public Health (London) Act, 1891 ( d ), “street” 
includes any highway and any public bridge, and any road, lane, 
footway, square, court, alley or passage, whether a thoroughfare or 
not, and whether or not there are houses in such street. 

Sect. 6. — “ New Street” 

18. In the Metropolis Management Acts (e) the term " new 
street ” is (/) to apply to and include any street formed or laid out 
since the 7th August, 1862, and a part of any such street, and also 
any street the maintenance of the paving and roadway whereof had 
not before that date been taken over by the local authority (<?), 
and a part of any such street, and also any street partly formed 
or laid out on that date. 

For the purposes of the provisions ( h ) relating to the paving of 
“ new streets” at the cost of frontagers this application of the term 
does not cut down the ordinary meaning of the words “ new 
street ” ; and the term includes any road which, at the crucial date, 
is or was a “ new ” street in the ordinary and popular sense (i), i.c. 9 


(t) London County Council v. Davis (1904), G8 J. P. 520. 

(a) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 250; 
Metropolis Management Amendment Act, 18G2 (25 & 2G Viet. c. 102;, s. 112. 

S Sce cases as to “ new streets,” cited infra. 

Hampstead Vestry v. Iloopel (1885), 15 Q. B. D. G52; St. John , Hump- 
stead , Vestry v. Cotton (1880), 12 App. Cue. 1, approving Sheffield v. Fulham 
Doard (1876), 1 Ex. D. 395 ; and St. Giles , Camberwell , Vestry v. Weller (1869), 
L. R. 6 Q. B. 168, n., and overruling Sawyer v. Paddington (1870), L. R, 6 Q. B. 
1G4. 

(d) 54 & 55 Viet. c. 76, s. 141. 

(e) See note (a), supra. 

(f) According to the interpretation clause in the Metropolis Management 
Amendment Act, 18G2 (25 & 2G Viet. c. 102), s. 112. 

( g ) The section refers to “ commissioners, trustees, surveyors or other 
authorities having control of the pavement or highways,” but semble these 
words do not include turnpike trustees, and refer only to the ordinary rate- 
spending authority ( Davis v. Greenwich District Board of Works y [1895] 2 Q. B. 
219, C. A. ; Sawyer v. Paddington (1870), L. R. 6 Q. B. 161). 

(/*) As to which see p. 201, post. 

(i) Pound v. Plumsfead Board of Works (1871), L. R. 7 Q. B. 183 ; St. Mary , 
Islington , Vestry v. Barrett (1874), L. R. 9 Q. B. 278 ; St. Giles , Camberwell , 
Vestry v. Crystal Palace Co., [1892] 2 Q. B. 33, 0. A. ; Davis v. Greenwich 
District Board of Works , [1895] 2 Q. B. 219, 0. A. ; Allen v. Fulham Vestry , 
[189S] 1 Q. B. 681, O. A. 
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a road whether public or private, old or new, on both sides or 
on one side of which more or less continuous houses have 
recently been built, so as to give it for the first time the character 
of a street (j). Thus an old country lane or road, repairable by 
the parish from time out of mind (7c), a road which was formerly a 
turnpike road (Z), a modern road made under statutory powers (w), 
a modern road similarly made in substitution for an old highway (?i), 
and a private road not yet dedicated to the public ( 0 ), have all been 
held to become “ new streets ” inconsequence of the recent erection 
of houses along them. It would seem that if a piece of ground is 
newly laid out for the express purpose of being used as a street it 
might (p) be a “ new street ” before any houses were actually built 
along it ( q ) ; but in general the erection of houses is necessary (r). 
A road along which no new houses have been built for many 
years, though a few old ones exist, is not a “ new street ” merely 
because it has not been taken over by the local authority ( s ). 

Whether, and if so at what date, a road has become a “ new 
street ” is a question of fact(£). 

The fact that the paving of the footway of a road, being an 
ancient public footpath, was taken over by the authority before 
the 7th August, 1862, the roadway not having been so taken over, 
does not prevent the whole street, both footway and roadway, being 
subsequently treated as a new street (u). 


U\ “It means a place which by change of circumstances has within some 
indefinable period — you cannot say how long, but recently — acquired by build- 
ing a new character” ( Crosse v. Wandsworth District Board of Works (1898), 62 
J. P. 807, per Wills, J., at p. 809), The Metropolis Management Act, 1855 
(18 & 19 Viet. c. 120), s. 105, treats houses as being the essence of a street 
(St. Mary , Battersea , Vestry v. Palmer , [1897] 1 Q,. B. 220, ptr WiuaiiT, J. ; 
approved in Allen v. Fulham Vestry , [1899] 1 Q. B. 681, O. A.). The fact that 
houses have only been built on one side of the roadway does not prevent it 
being a street ( Simmonds Brothers, Ltd. v. Fulham Vestry , [1900] 2 Q. B. 188). 
Nor does the fact that it has been laid out without due sanction (Camberwell 
Corporation v. Dixon , [1910] 1 K. B. 424). 

(k) Pound v. Plumslcad Board of Works (1871), L. R. 7 Q. B. 183; Crosse y. 
Wandsworth District Board of Works , supra ; Druden v. Putney Overseers (1876), 
1 Ex. D. 223. 

(0 Sawyer v. Paddington (1870), L. R. 6 Q. B. 164 ; Davis v. Greenwich 
District Board of Works , [1895] 2 Q. B. 219, C. A. ; Simmonds Brothers , Ltd. v. 
Fulham Vestry , supra ; Hampstead Vestry v. Cotton (1885), 16 Q. B. D. 475, C. A, 

(m) Allen v. Fulham Vestry , supra. 

(n) St. Giles , Camberwell , Vestry v. Crystal Palace Co., [1892] 2 Q. B. 33, 0. A. 

(o) St. Mary , Islington , Vestry v. Barrett (1874), L. R. 9 Q. B. 278 ; compare 
Dodd v. St. Pancr as Vestry (1869), 34 J. P. 517. 

(p) virtue of the interpretation clause referred to in note (/), p. 20, ante. 

(q) Arter v. Hammersmith Vestry , (“1897] 1 Q. B. 616, per Cave, J. 

(r) See cases in note (t), p. 20, ante. 

( 8 l, Arter v- Hammersmith Vestry , supra (private road existing before 1855); 
bt. Mary, Battersea , Vestry v. Palmer , supra (highway dedicated in 1866). 

.([) fpf r lf the 7 , ‘° ke evidence to support the finding, it will not be interfered 
with ( Clerkenwell Vestry v. Edmondson tfc Son , [1902] 1 K. B. 336, C. A. ; 
Simmonds Brothers , Ltd. v. Fulham Vestry , supra; Allen v. Fulham Vestry 
na r ^\ ; G jeenwich District Board of Works, supra; R. v. Dayman 

^ V V«« J. P. 68; Bowles v. St. Mary , 

fi&),°2 T L R ffi 5, 39 J ’ R 767 J H ° ldm V ’ SL Mary ' l8?in 9 ton > 

(u) Wilson v. St. Giles , Camberwell , Vestry, [1892] 1 Q. B. 1 (the paving of the 

footway was of a temporary character). v 1 ° 
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Public IlcaUh 
Acta, 


Highways, Streets, and Bridges. 

A bridge carrying a new street across a railway may itself form 
part of such new street (w). It is a question of fact whether a 
bridge is a Jink in such new street, or whether the new street ends 

at the bridge (a). _ . . 

Where a road is an old street (c.g., where houses sulticient 

to make it a street have existed for many years (/>), or where such 
houses are modern, but it has already been paved at the cost of the 
frontagers (V) ), and it is widened by the addition of a substantial 
strip of land on the side opposite to the existing houses, such added 
strip may in itself constitute a new street when houses are built 
along it (d). But an old street, long ago built upon on one side, 
and not widened, cannot be split up longitudinally when houses are 
built on the other side so as to enable the authority to pave as a new 
street that half on which such new houses abut (e). 

When a new street is paved as such by the local authority at 
the cost of the frontagers it ceases to be a “ new 7 street ” (/) ; but it 
does not cease to be a new street merely because the authority 
do ordinary repairs to it as a highway at the cost of the rates (g). 

"Where a narrow street is widened and substantially altered, the 
buildings alongside it being pulled down for the purpose and new 
buildings being erected, the street maybe said to be “newly formed 
or laid out ” at the time of such alterations^). 

In some sections, at any rate, of the Public Health Acts the term 
“ new street ’* is used in a wider sense than in the Metropolis 
Management Acts (i). 


Sect. 7. — “ I Fag." 

4 Way” 19. For the purposes of the London Building Act, 1894 (j), the 

expression “ way ” includes any public road, w r ay, or footpath (not 


(w) North London Pail. Co. v. St. Mary , Islington , Vestry (1872), 27 L. T. 672 ; 
Brighton Rail. Co. y. St. Giles, Camberwell (1879), 4 Ex. I). 239. 

(a) 1 bid. 

\b) Property Exchange , Ltd. v. Wandsworth Board of Works, [1002] 2 3L B. 
61, C. A. 

White v. Fulham Vestry (1896), 60 J. P. 327. 

Property Exchange , Ltd. v. Wandsworth Board of Works , supra; White v. 
Fulham Vestry , supra ; Richards v. Kessich (1S88), 52 J. P. 756. 

(e) ClerkenweU Vestry v. Edmondson fc Son , [1902] 1 K. B. 336, C. A. (in 
this case the boundary between two jurisdictions ran along the centre of the 
street). 

(/) At any rate, it cannot be paved a second time at the frontagers* cost 
{It. v. Hackney Board of Works (1873), L. It. 8 Q. B. 528 ; Simmouds Brothers, 
Ltd. v. Fulham Vestry, [1900] 2 Q. B. 188 ; Crosse v. Wandsworth District Board 
of Works (1898\ 62 J. P. 807 ; St. Giles , Camberwell, Vestry v. Crystal Palace Co., 
[1892] 2 Q. B. 33, C. A. ; St. Giles, Camberwell, Vedry v. Hunt (1887), 52 J. P. 
132 ; White v. Fulham Vestry, supra). 

[g) Simmonds Brothers , Ltd. v. Fulham Vestry, supra ; Pound y. Plumslead 
Board of Works (1871 ), L. R. 7 Q. B. 183 ; Allen v. Fulham Vestry, [1899] 1 Q. B. 
C81, C. A. ; Crosse y. Wandsworth District Board of Worlcs (1898), 62 J. P. 807; 
Davis v. Greenwich District Board of Works, supra ; Wandsworth Borough Council 
V . Golds , [1911] 1 K. B. 60. 

(A) A.-G. y. Metcalf and Greig , [1907] 2 Ch. 23. 

i t) As to these Acts, see note (a), p. 20, ante. See also pp. 198 et seq., post, 
f) 57 & 58 Yict. c. ccxiii., s. 5 (2). 
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being a street) ; and any private road, way, or footpath which it is Sect. 7. 
proposed to convert into a highway, or to form, lay out, or adapt as “ Way." 
a street. — 

Sect. 8. — “ Roadway.” 

20 . For the purposes of the London Building Act, 1894 ( k ), “ Roadway." 
the expression “ roadway ” in relation to any street or way means 

and includes the whole space open for traffic, whether carriage 
traffic and foot traffic or foot traffic only. Provision is made for 
ascertaining and defining “the centre of the roadway” in relation 11 Centre of 
to any street or way ( l ). tbe roadway. 

Sect. 9. — “ Churchway .” 

21 . The inhabitants of a parish may be entitled by custom to a « Church- 
right of way over land lying within it to the parish church (m). way.” 

The right, it seems, might perhaps be recognised in the case of the 
inhabitants of a hamlet, or possibly of a manor (n), but if so, it must 

be limited to land lying within that hamlet or manor (o). In theory 
the custom must be an immemorial one, and a churchway cannot Custom 
be created by dedication at the present day (p ) ; but proof of user F ust be 
in accordance with the alleged custom for twenty years, there being immemor a • 
no evidence to show that at some earlier date the custom was not in 
existence, will justify a jury in finding the custom to be an imme- 
morial one ( q ). So far as the churchway lies within the actual Obstruction, 
churchyard, it would seem that only the Ecclesiastical Courts have 
jurisdiction in respect of any obstruction or nuisance therein (r), 
and, moreover, that it is the duty of the churchwardens to repair 
that part of it (*). 

Many ways which, because they give access to a church, are Churchway 
spoken of as churchways, are, in fact, public highways ; and since m . ft y be 8 
a ad dc sac may be a highway, a road leading to a village church hl £ bwa y 
may be a highway, even though it leads to no place beyond (a). 

Whether it is or is not a highway is a question of fact. 

(k) 57 & 58 Yict. c. ccxiii., s. 5 (3). 

(l) Ibid., s. 5 (4). 

(to) See title Custom and Usages, Vol. X., p. 244. 

(n) Brotklebank y. Thompson, [1903] 2 Oh. 344. So long as it is a “ definite 
and distinct district known to the law ” ; see Edwards v. Jenkins, [1896] 1 Ch. 

308. 

(») R- v. Ecclesfield ( Inhabitants ) (1818), 1 B. & Aid. 348, 360 : Sowerbu y. 

Coleman (1867), L. R. 2 Exch. 96. 

( v) Farqnhar v. Newbury Rural Council, [1909] 1 Ch. 12, C. A. 

(?) Rrocklebank y. Thompson, supra; Jenkins v. Harvey (1835), 1 Cr. M. & R. 

877, 895. 

~ J- Q*dy e (1889), 41 Ch. D. 507 ; and see titlo Ecclesiastical Law, 

Vol. XI., p. 730. As to obstruction of such a way generally, see title Custom 
and Usages, Yol. X., p. 245, but compare 11 v. TFar^icA; Cvrpvration (1682), 2 

(s) Walter v. Mountague and Lamprell (1836), 1 Curt. 253; Hiller and Simes v. 
l uhner and Killby (1837), 1 Curt. 540. As to the general duties of church- 
wardens, see title Ecclesiastical Law, Vol. XI., p. 468. 

(a) See Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 6, and p. 8, ante. See 
also 1 hrower » Case (1672), 1 Yent. 208 ; It. v. Warwick Corporation , supra. 
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Part II Highway Statutes, Areas, and 

Authorities. 

Sect. 1. — Highway Statutes . 

22 . The collective short title “ The Highway Acts, 1835 to 
1885,” denotes (b) the Highway Act, 1835 (c) (the “principal 
Act ”(d)); the Highway Acts, 1862 (c), 1863 (/), and 1864 {g), 
which, so far as is consistent with their tenor, are to be construed 
as one with the principal Act ( h ) ; the Highways and Locomotives 
(Amendment) Act, 1878 (i); the Highway Kate Assessment and 
Expenditure Act, 1882 ( k ) ; and the Highway Act Amendment Act, 
1885 (/). 

Apart from the “ Highway Acts,” the statute law relating to 
highways and streets is contained mainly in the Public Health 
Acts, 1875 (w)> 1890 (?i), and 1907 (o) ; the Towns Improvement 
Clauses Act, 1847 (p); the Local Government Acts, 1888 (q) and 
1894 (r); the Highways and Bridges Act, 1891(5); and the 
Development and Road Improvement Funds Acts, 1909 (t) and 
1910 00. 


Sect. 2. — Highway Areas and Authorities . 

Sub-Sect. 1 . — For Ordinary Highway a. 

23 . The highway authority for ordinary highways (r) within 
a borough, whether a county borough or not, is the borough 
council (u?), and within an urban or a rural district (not being a 
borough) the district council (a). Every such council within its 
borough or district (to the exclusion of any other person) is 


(b) Short Titles Act, 1S9G (59 & 60 Yict. c. 14), Sched. II. 

(c) 5 & C Will. 4, c. 50. 

(i d ) So defined by the Highway Act, 1862 (25 & 26 Yict. c. 61), s. 4. 

(e) 25 & 26 Yict. c. 61. 

( f) 26 & 27 Yict. c. 61. 

(v) 27 & 28 Yict. c. 101. 

( h ) Highway Act, 1862 (25 & 26 Yict. c. 61), s. 42 (1) ; Highway Act, 1863 
(26 & 27 Yict. c. 61), s. 3 ; Highway Act, 1861 (27 & 28 Yict. c. 101), s. 2. 

(0 41 & 42 Yict. c. 77. 

(7c) 45 & 46 Yict. c. 27. 

(/) 48 & 49 Yict. c. 13. 

(m) 38 & 39 Yict. c. 55. 

(w) 53 & 54 Viet. c. 59. 

(o) 7 Edw. 7, c. 53. 

(p) 10 & 11 Viet. c. 34. 

(7) 51 & 52 Viet. c. 41. 

(r) 56 & 57 Yict. c. 73. 

(s) 54 & 55 Yict. c. 63. 

(7) 9 Edw. 7, c. 47. 
fu) 10 Edw. 7, c. 7. 

(i>) As to the distinction between u ordinary highways 99 and •• main roads,” 
cee p. 12, ante. 

( w ) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 6, 144. 

(a) Local Government Act, 1894 (56 & 67 Yict. c. 73), ss. 21 (1), 25 (1); 
Public Health Act. 1876 (38 & 39 Yict. c. 65), s. 144. 
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surveyor of highways (6), and has all ( c ) the powers, duties and 
liabilities of such surveyors, save in so far as may be inconsistent 
with the Public Health Act, 1875 (<f), and all the powers, duties, and 
liabilities which by the Highway Acts (e) were vested in the inhabi- 
tants in vestry assembled of any parish within the borough or dis- 
trict (/). All ministerial acts directed to be done by or to the 
surveyor of highways may be done by or to the surveyor of the 
council, or such other person as the council may appoint (/). 

24. A rural district council which has succeeded to a highway 
board [g ) has in certain slight respects different powers and duties from 
other councils which are the successors only of highway surveyors ( h ). 


( b ) The Highway Act, 1835 (5 & 6 Will. 4, c. 50), which was based upon the 
common law liability of every parish, or the customary liability of some 
subdivision thereof, to repair the highways lying within it, established three 

lcinrls r>f lu'oliwnv n/nflmrifw ; — n. “ Riirvfirnr of fn-r n citioIa 
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board” (serving the office of 44 surveyors”) in such populous parishes as might 
prefer such a method of administration (ibid., s. 18). These three authorities 
had (with slight variations, now immaterial) the same powers and duties. Sub- 
sequently, in boroughs and other urban districts the powers and duties of 
“ surveyors ” for all the constituent parishes became vested in the borough 
council, local board of health, or improvement commissioners (Public Health 
Act, 1848 (11 & 12 Viet. c. 63), s. 117 ; Local Government Act, 1858 (21 & 22 
Viet. c. 98), ss. 4, 6 ; Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), 
s. 48, and Public Health Act, 1872 (35 & 36 Viet. c. 79), s. 4). Later still, except 
in boroughs, the title of the administrative body was changed to that of 44 urban 
sanitary authority” (Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 6), and 
finally of “urban district council” (Local Government Act, 1894 (56 & 57 Viet, 
c. 73), s. 21 (1) ). In non-urban districts, by the Highway Acts, 1862 (25 & 26 
Viet. c. 61) and 1864 (27 & 28 Viet. c. 101), a number of parishes might be 
combined for highway purposes into a 4 4 highway district ” under a “highway 
board,” which took over the powers and duties of the 44 surveyors of highways n 
for the constituent parishes, together with certain additional powers ; and where 
such a “ highway district” was co-terminous with a rural sanitary district, the 
board of guardians, as the rural sanitary authority, might claim to act as the 


. w ~ o. me pwwo aim uuueo oi every mgnway 

authority in a rural district passed to the rural district council. All “post- 
ponement ” orders under that section have now expired. No individual member 
of a council can be regarded as “surveyor of highways ” for the purpose of a 
statute imposing duties on that officer (Buckley y. Hanson (1898), 62 J. P 119) 

For further information as to the constitution of local authorities, see title 
Local Government. 

(c) Including powers and duties vested in the surveyor by inclosure awards 
(/;:% Tomworth Rural District Council (1901), 85 L. T. 190; A.-G. and 
beltle Rural District Council v. Lunesdale Rural District Council (1902), 86 L. T. 
822; compare Re Marshland Smeeth and Fen District Commissioners and 
MarMand Rural Dutnd Council (1895), 65 L. J. (q. b.) 185 ; Nea verson 
v. Peterborough Rural Counctl, [1902] 1 Ch. 557, .C. A. ; Irving v. Carlisle 

7 A J ‘ P - 212 )» even though such duties axe not 
connected with highways (A.-O. v. Tamworth Rural District Council, supra: 

s P aldin g Rural Council v. Gamer, [1907] 2 KB. 480) 

(a) 38 & 39 Yict. c. 55. J J 

(e) See p. 24, ante . 

/) Public Health Act, 1875 (38 & 39 Yict. e. 65), a. 144. 

,.9) bee note (6), supra. 

h) A highway board (see note (6), supra) had certain powers which a parish 
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The powers and duties of the different highway authorities in 
respect of “streets 99 also differ, some sections of the Public Health 
Acts not applying to a rural district unless put in force by order 
of the Local Government Board, others not applying to any district 
unless so put in force, and others being adoptive only. Further 
differences arise by reason of local Acts incorporating provisions of 
the Towns Improvement Clauses Act, 1847 ( i ), other than those 
incorporated in the Public Health Act, 1875 (j). 

25 . A borough or district council may appoint committees to 
deal with highway matters, but in certain cases the acts of such 
committees require confirmation by the council (k). In matters 
of joint interest the councils of two or more districts or parishes 
may appoint joint committees (/). 

A rural district council may in certain cases delegate powers to 
a parish council (m). 

Sub-Sect. 2. — For Main Roads . 

26 . In a county borough the borough council (n), and in other 
areas (subject to the two qualifications mentioned below) the county 
council (n), is responsible for the maintenance and repair of every 
main road (o) (including all bridges carrying the same, if repairable 
by the highway authority), and for the purpose of the maintenance, 
repair, improvement and enlargement of, and other dealing with 
such road, has the same powers and duties as a highway board, 
and may also exercise any powers vested in the council for the 
purpose of the maintenance and repair of bridges ; such council 
has also the same powers as a highway board for preventing and 
removing obstructions and for asserting the right of the public to 
the use and enjoyment of roadside wastes (p). 

27 . Councils of boroughs, not being “ smaller quarter sessions 
boroughs ” ( q ), and other urban authorities, were empowered to elect, 
on or before the 1st April, 1890, to retain the powers and duties 

surveyor had not. A council which has succeeded to an authority formed under 
a local Act may also, of course, have additional powers under such Act. It is 
uncertain whether a rural district council which has succeeded to a highway 
board in one part of its district, and to parish surveyors in other parts, can 
exercise the powers of a highway board throughout its district. 

(i) 10 & 11 Viet. c. 34. 

(j) 38 & 39 Yict. c. 55. 

(A;) Municipal Corporations Act, 1882 (45 & 46 Yict. c, 50), 8. 22 ; Public 
Health Act, 1875 (38 & 39 Yict. c. 55), s. 200; Local Government Act, 1894 
(56 & 57 Yict. c. 73), s. 56; and see title Local Government. 

( l ) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 57 ; and see title 
Local Government. 

(m) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 15 ; and see title 
Local Government. 

(w) Local Government Act, 1888 (51 & 52 Viet. c. 41), ss. 11 (1), 34. 

( o ) As to what are ** main roads,” see p. 12, ante . 

( p) Local Government Act, 1888 (51 & 52 Viet. c. 41), 8. 11 (1). As to the 
maintenance and repair of bridges, see p. 184, post. As to the prevention and 
removal of obstuctions, see pp. 151 et seq. t post. 

{q) Apparently the smaller quarter sessions boroughs dealt with by the Local 
Government Act, 1888 (51 & 52 Yict. c. 41), s. 38, nave not this power; that 
section contains no provision similar to s. 35 (4) (b), jr ' j 
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of maintaining and repairing any main road then existing within 
their boroughs or districts (r), and also in the future to exercise a 
similar option as to any newly-created main road within twelve 
months of its creation. 

For the purpose of the maintenance, repair, improvement and 
enlargement of and other dealings with a main road so retained 
by it, the urban authority has the same powers and duties as if 
the main road were an ordinary road vested in it, and is entitled to 
receive from the county council an annual payment towards the 
cost of the maintenance and repair, and reasonable improvement 
connected with the maintenance and repair, thereof (a). 
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28. A county council may from time to time contract with the Main roads 
council of any borough or district for the undertaking by the latter by 

of the maintenance, repair, improvement and enlargement of, and councils, 
other dealing with any main road within such borough or district, 
and, if the county council so require, such other council must 
undertake the same(0- The repairing council has the same 
powers, duties and liabilities as if the road were an ordinary road 
vested in it, and is entitled to receive from the county council 
an annual payment in consideration thereof (w) ; at the same time, 
for some purposes, the county council remains the “ road authority” 
in respect of roads so repaired (x). 

A county council may employ a district council as its agent Employment 
in the transaction of any administrative business on matters arising of district 
in, or affecting the interests of, the district of the latter (a). agent of* 

In the case of a main road maintained by a county council, county 
anything authorised or required to be done to or by the highway coullcil * 
authority is to be done to or by the council (b) ; and every authority 
which may break up any road in its district may also break up any 
main road, but if the road is broken up the authority must repair 
it to the satisfaction of the county council, or the county council 
may repair it and recover the cost from the authority (c). 


(r) A road is within an authority’s “ district ” for this purpose if it is under 
its jurisdiction ; thus, whero a boundary runs along the centre of a road, but 
for practical purposes a different boundary is adopted, each of two councils 
repairing a certain length of road for the full width thereof, the length so 
repaired by a council is within its “ district ” (Middlesex County Council v. 
Will mien and Hendon Urban District Councils (1896), 60 J. P. 630). 

(s) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 11 (2); as to this 
payment, see further, p. 127, post. A newly-created urban district cannot 
claim to retain the main roads within it ; nor can an old urban district which is 
extended claim to retain main roads lying within the added areas. Nor can an 
urban district “disclaim” amain road once retained by it. In 1903 out of 
3,890 miles of urban main roads only 370 were “ unretained.” 

(t) As to the mode of enforcing repair in accordance with such an under- 
taking, see p. 128, post . 

(u) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 11 (4); Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 21 (3). As to this payment, see 
further, p. 127, post. 

(x) E.g. y for the purposes of the Tramways Act, 1870 (33 & 34 Viet. c. 78) ; see 
StocJcport and Hyde Division of Macclesfield Hundred Highway Board v, Cheshire 
County Council (1891), 65 L. T. 85. 
r a) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 64. 

\b) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 11 (12). 

^c) Ibid. 
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Sub-Sect. 3. — The Road Board . 

29. The Road Board, which exists for the purposes of improv- 
ing the facilities for road traffic in the United Kingdom and of 
administering the “ road improvement grant,” is a body cor- 
porate, having a common seal and power to hold land without 
licence in mortmain. It consists of such and so many persons as 
the Treasury may determine, and may, subject to the approval of 
the Treasury, pay a salary to its chairman or vice-chairman, and 
appoint and pay officers and servants ( d ). It may also acquire, 
erect, and furnish necessary offices and buildings ( e ). 

30. The Road Board, with the approval of the Treasury, may 
make advances to county councils and other highway authorities in 
respect of the construction of new roads or the improvement of 
existing roads, and may construct and maintain any new roads 
which appear to the Board to be required for facilitating road 
traffic (/). Where advances have been so made in respect of the 
construction of new roads, the Road Board may also contribute 
towards the cost of maintaining such roads (g). The sums expended 
by the Road Board out of income, other than income derived from 
surplus land ( h ), on the construction of new roads or on the acquisi- 
tion of land in connection therewith, or in respect of any loans 
raised for any such purpose, may not, in any year, exceed one-third 
of its estimated receipts for that year (£). 

31. Every road constructed by the Road Board (k) is a public 
highway, and the enactments relating to highways and bridges 
apply accordingly, except that it is maintainable by and at the cost 
of the Road Board. For the purpose of the maintenance, repair, 
improvement and enlargement of or dealing with any such road, 
the Road Board has the same powers (except of levying rates) and 
duties as a county council has in respect of main roads ; it may also 
exercise any powers vested in a county council for the purposes of 
the maintenance and repair of bridges, and it has the same powers 
as a county council for the prevention and removal of obstructions. 
Communications between a road or path and a road constructed by 
the Road Board must be made in manner to be approved by it. 
The Road Board and any highway authority in whose district any 
part of any such road is situated may contract for the undertaking 
by such authority of the maintenance and repair of the part of 


(d) Development and Boad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
s. 7. As to the “ grant,” see Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 
s. 90. 

(e) Development and Boad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
0 . 11 ( 2 ). 

(/) Ibid., s. 8 (l). The term “ roads'* includes bridges, viaducts and sub- 
ways (ibid., s. 8 (5)). As to grants for construction and improvements, see 
p. 129, post ; and as to construction of roads, see p. 48, post, 

(g) Development and Boad Improvement Funds Act, 1909 (9 Edw. 7, C. 47), 
8 . 8 ( 2 ). 

th) Ibid., s. 11 (6). 

(*) Ibid., b. 8 (3). 

(/;) Under ibid., Part IL 



Part II. — Highway Statutes, Areas, and Authorities. 


29 


such road in the district of that authority. For the purposes of 
such undertaking the highway authority has the same powers, 
duties, and liabilities as if the road were one vested in it (l). 

32. The Road Board must make to Parliament, through the 
Treasury, an annual report of its proceedings (w). With the 
approval of the Treasury, and subject to certain limits, it may 
borrow on the security of the road improvement grant to meet 
expenditure proper to be spread over a term of years (n), and there 
are provisions as to its accounts, which must be laid before 
Parliament (o). 

Sect. 3. — Powers of Parish Councils and Meetings in Relation to 

Highways. 

33. Parish councils and parish meetings are not highway 
authorities, but they have certain powers in respect of highways, 
and the Local Government Board may, on the application of the 
council of any borough or other urban district, confer on that 
council or some other representative body within the borough or 
district any powers, duties, or liabilities of a parish council ( p ). 

In a rural parish having a parish council the consent of the 
council is necessary before any highway in the parish can be stopped 
up or diverted ( q ), or declared to be no ionger repairable at the public 
cost ( q ). Subject to restrictions on expenditure (r), a parish 
council may undertake the repair and maintenance of public 
footpaths within the parish, not being footpaths at the side of a 
public road (*); may acquire by agreement and maintain and 
improve any right of way within its own or an adjoining parish, 
which will be beneficial to the inhabitants of its parish ; and may 
contribute towards the expense incurred for such purposes by 
individuals or by another council, and may in a proper case borrow 
money therefor (t). It has also certain powers as to the provision 
and control of “ public walks ” (a). 

Where a rural district council fails properly to maintain and repair 
any highway (h), or neglects to take proper proceedings in respect 
of any obstruction thereof, or unlawful encroachment on any 


(I) Development and Eoad Improvement Funds Act, 1909 (9 Edw. 7, c. 47) 
s. 9 (1). v ' 

to) Ibid., s. 14. 
n) Ibid., s. 13. 

<>) Ibid., ss. 8 (3), (4), 11 (6), 12. 

P) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 33 (1). 

?) Ibid., s. 13 (1) ; see pp. <3, 98, 99, post. 

,r) As to -which, see Local Government Act, 1894 (56 & 57 Viet. c. 73). ss 11, 
19 (9), and title Local Government. h ' 

(*) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 13 (2); but se« 
note (t), p. 183, post. w 

(t) Local Government Act, 1894 (56 & 57 Viet. c. 73), ss. 8 (1) (s), (i), (k) 
12; and see title Local Government. ' b ' y v ' 

(a) Local Government Act 1894 (56 & 57 Viet. c. 73), s. 8 (1), (b), (d) ; as t< 
these powers, see title Open Spaces and Recreation Grounds. 

(5) Local Government Act, 1894 (66 & 67 Viet. c. 73), ss. 16, 63 (2) ; se< 

AOUj ypOSt* 
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roadside waste, a parish council may complain to the county 
council (<*)• 

A parish council may delegate certain powers to committees, and 
may join with other parish or district councils in appointing a joint 
committee for the purpose of matters in which they are jointly 
interested (d). 

Where a parish council resolves to give its consent to a highway 
being diverted or stopped up or declared to be no longer repairable 
at the public expense, the parish meeting may veto such resolution 
before it is duly confirmed (e). 

In a rural parish not having a parish council the above-mentioned 
provisions as to stopping up and diversion, declaring highways to 
be no longer repairaDie ui the public expense, and complaints, apply 
to the parish meeting (/). Other powers of a parish council may 
also be conferred on the parish meeting by order of the county 
council 

Sect. 4. — Powers and Duties of Lidividuals Liable to Repair 

Highways. 

34. The provisions of the Highway Act, 1835 (//), conferring or 
imposing powers, duties, or liabilities upon surveyors of highwa3’s 
are applicable to all persons liable for the repair of any highway. 
Apparently, therefore, such persons may exercise the powers of 
getting materials, making and cleaning ditches, cutting hedges etc., 
and may be liable to a penalty for not removing obstructions (i). 

Sect. 5. — The Local Government Board • 

35. The Local Government Board (k) now exercises any juris- 
diction originally vested in a Secretary of State by the several 
statutes relating to highways and bridges in England and Wales ( l ). 

Sect. 6. — Special Areas. 

Sub-Sect. l.—Isle of Wight. 

36. The highways in the Isle of Wight are regulated by local 
Acts ( m ), and the highway authorities are the rural district council 


(c) Local Government Act, 1894 (56 & 57 Viet. c. 73), ss. 2G (4), G3 (2) ; seo 
pp. 162, 163, post. For forms of resolution and complaint, and orders subsequent 
thereto, see Encyclopaedia of Forms and Precedents, Vol. VI., pp. 393 — 401. 

(d) Local Government Act, 1894 (5G & 57 Viet. c. 73), ss. 56, 57 ; see title 
Local Government. 

(e) Local Government Act, 1894 (56 & 57 Viet c. 73), s. 13 (1). 

(/) Ibid., s. 19 (8). 

(?) Ibid., s. 19 (10). 

(A) Highway Act, 1835 (5 & 6 Will. 4. c. 50), s. 5. The Highway Acts, 
1862 (25 & 26 Viet. c. 61), 1863 (26 & 27 Viet. c. 61), and 1864 (27 & 28 Viot. 
a 101), are to be construed as one with this Act; see p. 24, ante. 

'i) As to these various powers and duties, see pp. 101 et seq., post. 

7c) See title Constitutional Law, Vol. VII., p. 103. 

[l) Public Health Act, 1875 (38 & 39 Yict. c. 55), Sched. V., Part III., 
re-enacting Public Health Act, 1872 (35 & 36 Viet. c. 79), s. 36. 

(m) Isle of Wight Highway Act, 1813 (53 Geo. 3, c. xcii.), and Isle of Wight 
Highway Act, 1883 (46 & 47 Viet. c. ccxxvi.). These Acts have been amended 
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of the island and the councils of the various urban districts, who 
receive contributions from the county council of the island ( 71 ). 

Sub-Sect. 2. — South Wales . 

37. In South Wales ( 0 ) there are three Acts(p), which contain 
special provisions as to discontinuance of maintenance of unneces- 
sary highways, adoption of new roads, width of roads, encroach- 
ments, enforcement of the duty to repair, substitution of petty 
sessions for special highway sessions, and improvement of high- 
ways ( 5 ). In all other respects the general law as to highways 
applies to the district (r). 

Sub-Sect. 3 ,—SciUy Isles . 

38. In the five parishes of the Scilly Isles highways are 
administered in accordance with a Provisional Order (a) of the 
Local Government Board made under the Local Government Act, 
1888 ( 6 ). 

Sect. 7. — Saving Clauses in the Highway Act, 1835, and the 

Public Health Acts . 

39. Nothing contained in the Highway Act, 1835 (c), is, 

( 1 ) to alter or interfere with the powers and provisions of 
Michael Angelo Taylor’s Act, 1817 (d), in the metropolis, or of any 
local Act relating to any particular parish or place for any of the 
purposes mentioned in the Act of 1835 ( e ) ; 


by the Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 12, and the Isle of 
Wight Provisional Order of 1889 (see the Local Government Board’s Provisional 
Order Confirmation (No. 2) Act, 1889 (52 & 53 Yict, c. clxxvii.) ). See, further, 
as to this subject, lie hie of Wight Highway Commissioners and Isle of Wight 
County Council (1895), 59 J. P. 438 ; Re Isle of Wight Rural District Council and 
Isle of Wight County Council (1900), 65 J. P. 87. 

(w) Until 1889 the authority was a body called the Isle of Wight Highway 
Commissioners. 6 0 J 

(o) Le. y the counties of Glamorgan, Brecknock, Radnor, Carmarthen, Pem- 
broke, and Cardigan. 

(p) Stat. (1815) 14 & 15 Yict. c. 16 (repealed) ; South Wales Highways Act, 
1860 (23 ft 24 Yict. c. 68); South Wales Highway Act Amendment Act, 1878 
(41 & 42 Viet. c. 3*4). 

(q) See South Wales Highways Act, 1860 (23 & 24 Yict. c. 68), ss. 38—42, 
and South Wales Highway Act Amendment Act, 1878 (41 & 42 Yict. c. 34). 

(r) See R. v. James (1863), 3 B. & S. 901. Prior to the Local Government 
Acts, 1888 (51 & 52 Yict. c. 41) and 1894 (56 & 57 Yict. c. 73), the highways 
in South Wales were administered by a number of special authorities appointed 
under various local Acts, whose powers are now transferred to the county, 

borough, and district councils. Soe, e.g. f Local Government Act, 1888 (51 & 52 
Yict. c. 41), s. 13. 

(a) Confirmed by the Local Government Board’s Provisional Order Confir- 
mation (No. 6) Act, 1890 (53 & 54 Yict. c. clxxvi.). 

yr'ty 51&52 Yict. c. 41, s. 49 ; see also Local Government Act, 1894 (56 ft 57 
Viet. c. 73), s. 74. v 

C 1 ® * 6 Will 4, c. 50 ; as to the “ Highway Acts,” see p. 24, ante, 
d) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.j. 

/7.- C )x I 5 ,8llW i ayAct ’ 1835 (5 & 6 Will. 4,o. 50 ),b. 112. But this section and s. 119 
(lotd.) do not prevent the Highway Acts applying to London exoept in so far as 
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(2) to apply to any turnpike roads (/), except where expressly 
mentioned, or to any roads, bridges, ways, or pavements which may 
be paved, repaired, cleansed, broken up, or divested under the 
provisions of any local or personal Act (g) ; 

(3) to extend, alter, or affect any rights or privileges of the 
Universities of Oxford or Cambridge (h) ; 

(4) to affect the City of London or the rights of the corporation (?) ; 

(5) to alter certain of the provisions of a local Act of 1820 (ft) as 
to the repair of bridges in Montgomeryshire (/) ; or 

(G) to alter or affect the powers given to the Commissioners of 
Sewers by any Act of Parliament (m). 

All powers given by the Public Health Acts(u) are to be cumula- 
tive, and proceedings may be taken either under those Acts or 
under any local Act which makes provision for the same or similar 
purposes. 

The Public Health Acts (??) contain saving clauses (o) for the pro* 
tection of the Commissioners of Sewers and similar bodies, and of the 
Admiralty or War Office ; for the protection of rivers, canals, docks, 
harbours, locks, reservoirs and basins (p), water rights generally ( q ), 
and of mines and smelting and similar works (r), and works belong- 
ing to the London County Council (s). They do not, in general, 
affect the Crown (a). 


their provisions are inconsistent with special legislation applicable to London ; 
therefore 8. 72 {ibid,) applies to London ; see Back v. Ilolmcs (1887), 50 L. T. 713 ; 
Harvey v. Bethnal Green Vestry (1874), 38 J. P. 743; St. Mary } Newinyton v. 
Jacobs (1871), L. li. 7 Q. 13. 47. 

(/) Turnpike roads are now extinct as such, and the Act applies to disturn- 
piked roads, whether main roads or ordinary highways. As to turnpike roads, 
see p. 15, ante. 

(y) Highway Act, 1835 (5 & G Will. 4, c. 50), s. 113. “ The true meaning of 

the clause is, I think, that nothing in this Act shall apply in respect of paving, 
repairing, etc. any roads etc. which are paved etc. under a local Act ” (B. v. 
Paxjnter (1849), 13 Q. B. 399, per Patteson, J., at p. 404) ; see also Wright v. 
Frant Overseers (18G3), 4 B. & S. 118. But now by the Highway Act, 18G2 (25 
& 26 Yict. c. 61), s. 44, highways regulated by local or personal Acts may be 
‘ < diverted ,, under the Highway Act, 1835 (5 & 6 Will. 4, c, 50). 

(A) Ibid., s. 114. 

(?) See ibid., s. 115, for the full terms of this exception. 

(k) 1 Geo. 4, c. vii. 

(f) See Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 116, for the full terms of 
this exception. 

(m) Ibid., s. 117. 

I n ) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 310, 341 ; Public Health 
Acts Amendment Act, 1890 (53 & 54 Yict. c. 59), s. 10. As to these provisions, 
and also as to the power of the Local Government Board to repeal and alter 
local Acts under the Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 303, or 
the Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 3 (1), see 
title Local Government. 

fo) As to these saving clauses, see title Local Government. 

\p) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 327—331, 333. 

^q) Ibid., ss. 332, 333. 

) Ibid., s. 334. 

fa) Ibid., s. 336 ; and see title Sewers and Drains. 

(a) Hornsey Urban Council v. Ilennell, [1902] 2 IC. B. 73 ; Cooper v. Hawkins , 
[1901] 2 K. B. 164; Gorton Local Board v. Prison Ct/mmissioners (1887), [1904] 
2 K. B. 165, n. ; see also an express saving clause in the Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, c. 53), s. 12. 
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Part III— Origin and Proof of Highways. 

Sect. 1 . — In General. 

40. A claim to a public right of way may be based either upon 
dedication and acceptance, or upon some statute ( b ). There is high 
authority for saying that a highway may also be acquired by pre- 
scription (c) ; but, even if this be so, it is unnecessary, and not the 
practice, to base a claim on such ground (cl). 

Rights of way which exist by virtue of some custom, e.g., a church- 
way, are not highways (e). 

Sect. 2 . — Highways hy Dedication and Acceptance • 
Sub-Sect. 1. — Animus Dedicandi . 

41. Land dedicated by a person legally competent to do so (/) 
to the public for the purposes of passage becomes a highway (g) 
when accepted for such purposes by the public ; but whether in any 
particular case there has been a dedication and acceptance is a 
question of fact (h) and not of law. 

42. Dedication necessarily presupposes an intention to dedicate 
— there must be animus dedicandi ( i ). The intention may be 
openly expressed in words or writing, but, as a rule, it is a matter 
of inference ; and it is for a jury to say whether such intention is 
to be inferred from the evidence as to the acts and behaviour of 
the landowner when viewed in the light of all the surrounding 
circumstances ( k ). 

(b) Including a statutory inclosure award. 

(c) See Mann v. Brodie (1885), 10 App. Cas. 378, per Lord Blackburn, at 
p. 385; A.-Q. v. Esher Linoleum Co., Ltd., [1901] 2 Ch. 647, 650; and title 
Easements and Profits a Prendre, Yol. XI., pp. 260, 269. The statement 
has been challenged on the same ground as the statement that a highway is an 
easement (see p. 49, post), namely, that there is no dominant tenement, which 
prescription ordinarily presupposes. 

(d) The Prescription Act, 1832 (2 & 3 Will. 4, c. 71), does not apply to public 
rights of way ; therefore, since tne common law period of prescription is time 
immemorial, a claim to a prescriptive highway might be defeated by proof of 
its origin within the time of legal memory, i.e ., since 1189 a.d. ; see cases in 
note (c), supra. Accordingly in cases of long user it is the practice to rely upon 
the theory of a presumed dedication in more recent times. As to ‘ ‘ prescriptive ” 
rights, see title Easements and Profits a Prendre, Yol. XL, pp. 256—258. 

{e) As to such customary ways, see p. 23, ante, and title Custom and 
Usages, Yol. X., p. 243. 

(/) As to persons who can dedicate, and against whom an intention to 
dedicate may be inferred, Bee p. 34, post; and for appropriate forms, see 
Encyclopaedia of Forms and Precedents, Yol. YI., pp. 386, 387. 

(</) R. v. Petrie (1855), 4 E. & B. 737 ; R. v. Lordsmere (Inhabitants) (1850), 
15 Q. B. 689. 

W. Hid. The date of dedication, if material, is also a question of fact (ibid.). 
“ It is not correct to say that the early user established an inchoate right 
capable of being subsequently matured .... The proper way of regarding 
these cases is to look at the whole of the evidence together .... and the 
presumption, if it can be made, is then of a complete dedication coeval with the 
early usor ” ( Turner v. Walsh (1881), 6 App. Cas. 636, 642, P. 0.). 

(*) Poole v. Huskinson (1843), 11 M. & W. 827, 830; Mann v. Brodie, supra ; 
Simpson y. A.-G., [1904] A. C. 476, 493. 

(k) R. v. Petrie , supra ; R. v. Wright (183?), 3 B. & Ad. 681 ; Eyre v. New 
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Highways, Streets, and Bridges. 

43. Acceptance by the public requires no formal act of adoption 
by any persons or authority (/), but is to be inferred from public 
user of the way in question. Even if an express intention to dedi- 
cate is proved, it is necessary to prove also that the way has been in 
fact thrown open to the public and used by them (m). 

The evidence from which a jury are asked to infer both dedica- 
tion and acceptance is, as a rule, open and unobstructed user by 
the public for a substantial time. 

Stjb-Sect. 2 . — Capacity to Dedicate . 

44. An intention to dedicate land as a highway can only be 
inferred against a person who was at the material time in a position 
to make an effective dedication — that is, as a rule, a person who is 
absolute owner in fee simple and sui juris (?i). When, however, a 
prima facie case is proved of an intention to dedicate, express or 
implied, it lies upon the defendant to show that the state of the 
title to the land is or was such as to render any such intention 
inoperative (o). 

A mere right of pre-emption over adjoining land does not render 
dedication of such land impossible without the consent of the person 
having such right (p). 

45. In the case of copyholds there can be no effective 
dedication unless the lord and the copyholder concur (g). Since, 
however, the lord, if in actual possession even for a short time, 
could interrupt any public user of the land, his assent to a 
dedication may be inferred from public user, unless he proves 
affirmatively that during the whole period (?*) of user he was never 
in possession either by forfeiture or escheat or seizure quousquc , 
or in the interval between a surrender or death and the succeeding 
admission (s). 


Forest Highway Board (1892), 56 J. P. 517, 0. A. An agreement between 
individuals to make a highway across their own lands amounts to no dedication 
if they see fit to abandon their plan ( Healey v. Bailey Corporation (1875), L. It. 
19 Eq. 375). 

(l) No formal adoption was necessary even when every new highway became 
ipso facto repairable at the public expense ; see 11. v Ltake ( Inhabitants ) 
(1833), 5 B. & Ad. 469 ; Roberts v. Hunt (1850), 15 Q. B. 17. 

(m) A.- O. v. Biphosphated Guano Co. (1879), 11 Ch. I). 327, C. A. ; Cubiit v. 
Maxse ( Lady Caroline) (1873), L. It. 8 C. P. 704, 715 ; Healey v. Batley Corpora- 
tion , supra; Mackett v. Heme Bay Commissioners (1876), 35 L. T. 202; Hall v. 
Bootle Corporation (1881), 44 L. T. 873. In the last case a builder sot out a road, 
but subsequently abandoned any intention of making it. 

(w) See cases cited in notes (o) to («), infra , and on pp. 35 — 38, post. 

(o) R. v. Petrie (1855), 4 E. & B. 737 ; Powers v. Bathurst (1880), 49 L. J. 
(ch.) 294, and other cases in succeeding notes ; compare also title Easements 
Profits a Prendre, Vol. XI., p. 259. 
p) Coats v. Herefordshire County Council , [1909] 2 Ch. 579, C. A. 

'<?) Powers v. Bathurst , supra. 

[r) And semble , proof of user as far back as memory goes may justify an 
inference of user in the more remote past; see cases cited in note (m), p. 36, 
post. 

(s) Powers ?, Bathurst , supra ; and see title Copyholds, YoL VIII., pp. 1 
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46. The Crown may dedicate to the public a right of way over 
Crown lands, and its intention to do so may be inferred as in the 
case of private owners (t). 

47. A lessee cannot dedicate land as a highway without the 
consent of the owner of the fee (a). If he purports to do so, 
expressly or impliedly, it is doubtful whether there has been a dedi- 
cation for the term of his lease (b). Upon proof of public user 
sufficient to justify the inference of an intention to dedicate, it lies, 
apparently, on the freeholder to show affirmatively that the land 
has in fact been in lease during the whole period (c), and if the 
land has been in the occupation of a series of tenants, the assent of 
the freeholder may properly be presumed (d). Even when the land 
has been in lease during the whole period of user proved, still earlier 
user and a dedication at some time prior to the commencement of 
the lease may be presumed, if the evidence is not inconsistent with 
it(<?). On the determination of a tenancy the freeholder must 
assert his right to stop any public user without delay, for if it be 
allowed to continue he may be taken to have acquiesced in it (/). 

In the case of a building lease it would seem that assent on the 
part of the freeholder to the laying out and construction of public 
highways may be inferred from slight indications (g ). 

48. Where land is in settlement there can, apart from an 
express power in the settlement or apart from the powers of the 
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(t) Harper v. Charleswortli (1825), 4 B. & 0. 574 ; R. v. East Marie (Inhabitants) 
(1848), 11 Q. B. 877 ; Turner v. Walsh (1881), 6 App. Cas. 636, P. C. 

(a) “If property is under lease, of course, there can be no dedication by 
the lessee to bind the freehold ” (R. v. East Mark ( Inhabitants ), supra , 
per Patteson, J., at p. 883), for during the lease the freeholder could not 
interfere with persons permitted by the tenant to cross the land ( Baxter v. 
Taylor (1832), 4 B. & Ad. 72). See also Bermondsey Vestry y. Brown (1865), 
L. It. 1 Eq. 204 ; Wood v. Veal (1822), 5 B. & Aid. 454 ; Hall v. Bootle Corpora - 
tion (1881), 44 L. T. 873 ; and cases cited in notes (6) to (g), infra . As to a fee 
farm grantee, soe Smith v. Wilson, [1903] 2 I. R. 45. 

(b) Probably not ; see Dawes v. Hawkins (1860), 8 C. B. (n. s.) 848, per 
Byles, J., at p. 850 ; Corsellis v. London County Council , [1907] 1 Ch. 704, per 
Neville, J., at p. 713 (the Court of Appeal expressed no opinion on the 
point, S. C., [1908] 1 Oh. 13, C. A.). See, contra , A.-G. v. Biphosphated Guano 
Co. (1879), 11 Ch. D. 327, C. A.; Wood v. Veal (1822), 5B.&Ald.454; Selwyn’s 
Nisi Prius, 12th ed., p. 1317. Possibly in some cases a public right of user 
during the term might be supported on the ground of some contract, irrevocable 
exercise, or estoppel ; soe Corsellis v. London County CWn«7,[1908] 1 Ch. 13, C. A. 

(c) R . v. Betrie (1855), 4 E. & B. 737 ; Powers v. Bathurst (1880), 49 L. J. (CH.) 
294. 

(d) R . v. Barr (1814), 4 Camp. 16 ; Davies v. Stephens (1836), 7 C. & P. 570 ; 
Smith v. Wilson, supra ; for at each change of tenaucy the landlord might have 
interfered. 

(e) Winterbottom v. Derby (Lord) (1867), L. R. 2 Exch. 316; Wood v. Veal 9 
supra; Young v. Cuthbertson (1854), 1 Macq. 455, 459, H. L. 

(/) Rugby Charity Trustees v. Merryweather (1790), 11 East, 375, n. 

(g) Pryor y. Pryor (1872), 26 L. T. 758, where the plan showed plainly a 
contemplated extension of an existing public street ; but see Hall v. Bootle 
Corporation , supra . The mere fact that proposed streets are referred to in a 
building lease (or a plan) does not necessarily mean that they are intended to 
be public highways as opposed to private streets (Espley v. Wilkes (1872), 
L. R. 7 Exch. 298). See also Vernon v. St. James , Westminster^ Vestry (1880), 
16 Oh. D. 449, C. A., where public money had beon spent on lighting and 
cleansing streets. 
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Settled Estates Act, 1877 (ft), or the Settled Land Acts (i), be no valid 
dedication of any part of such land as a highway unless all parties 
interested under the settlement are sui juris , and concur, or can be 
presumed to have concurred (j). If public user is proved, the 
onus is upon the persons disputing the fact of dedication, who may 
rebut the inference by showing that at all material times there was 
no person capable of making a valid dedication (ft), or by showing, 
if such a person did exist, that in the circumstances of the case 
his concurrence ought not to be presumed ( l ). 

If the evidence of user goes back as far as the limit of living 
memory, a jury may (subject to any evidence fixing a date before 
which there can have been no user) infer a dedication at some time 
prior to the earliest settlement proved ( m ). A person succeeding as 
absolute owner to land hitherto under settlement must assert his 
rights promptly, or he may be deemed to have assented to any 
public user which originated during the settlement and continues 
after its expiration (;?). 

49. Where a mortgagor is still in possession of mortgaged 
property, it would seem that the mortgagee’s assent to a dedication 
is necessary, and that a dedication cannot be inferred from user 
unless the mortgagee can be shown or presumed to have had 
knowledge thereof (o). 

50. Statutory corporations, such as railway and canal com- 
panies (p), and trustees may dedicate for use as a highway the 
surface of land which is vested in them for the purposes of their 
undertakings or in trust for the public, so long as its use by the 


(h) 40 & 41 Yict. c. 18, ss. 20—22. 

(i) See the Settled Land Act, 1882 (45 & 46 Yict. c. 38), ss. 16, 25, and title 
Settlements. 

( j) Farquhar v. Newbury Rural Council , [1909] 1 Ch. 12, C. A. 

(ft) R . v. Petrie (1 800)4 4 E. & 13. 737 ; compare Coats v. Herefordshire County 
Council , [1909] 2 Oh. 579, C. A. 

(l) In R . v. Petrie , supra, it was said that the persons disputing dedication 
must prove impossibility ; if this be necessary, where land is limited to A. for 
life with remainder to 13. (an adult) in fee, a dedication might be inferred 
against B. although he could not control A. *8 acts. Semble, in such a case there 
must be something in B.’s conduct to justify the inference of his acquiescence 
(Farquhar v. Newbury Rural Council , supra, where the remainderman being 
in possession the court inferred acquiescence on the part of the non-resident life 
tenant). 

( m ) Winterbottom v. Derby (Lord) (1867), L. B. 2 Exch. 316; Wood v. Veal 
(1822), 5 B. & Aid. 454 ; Young v. Cnthbertson (185*4), 1 Macq. 455, 459, II. L. ; 
Roberts and Lovell v. James (1902), 18 T. L. It. 777 (in which case a judge 
refused to infer dedication prior to a settlement in 1810 merely from evidence 
of user since 1836); Farquhar v. Newbury Rural Council , supra; Paris v. 
Ly min gton Rural District Council (1911), 75 J. P. (Journal) 88. 8ee also Eyre v. 
New Forest Highway Board (1892), 06 J. P. 517, C. A., as to circumstances under 
which evidence of user during a life tenancy may strengthen slight evidence of 
earlier user. 

(n) 11. v. Petrie , supra ; Rugby Charity Trustees v. Merry weather (1790), 11 East, 
375, n. 

(o) There appears to bo 110 reported case dealing with this x>oint. In Smith v. 
Wilson, [1903] 2 I. B. 45, 69, 81, it was suggested that a fee farm grantee could 
dedicate without the assent of the owner of the fee farm rent. As to the 
position of a mortgagor in possession generally see title Mortgage. 

( p) As to which, see generally title Bailway s and Canals. 
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public as a highway is not incompatible with the objects for which 
it is vested in them ( q ). Subject to the same qualification, an inten- 
tion to dedicate such land may be properly inferred against them from 
public user (q). Where the evidence is conflicting, it is for a jury 
to say whether any such incompatibility exists (r) ; and it would 
appear that, where there is no present incompatibility, there may 
be a limited dedication subject to the right of interfering with the 
highway in the future in order to carry out statutory powers and 
duties ($). 

In accordance with this principle, an intention to dedicate has been 
established against railway companies in the cases of a disused tram- 
way lying alongside a public road and not fenced therefrom (t), a 
bridge spanning a line and carrying station buildings (u), and 
footpaths crossing a line on the level or running along a line (a) ; 
against canal companies in the case of a path along a reservoir 
embankment (b), a towing-path (c), and a bridge (d); and against 
statutory commissioners and similar bodies in the cases of an 
embaukment in the Fens ( e ), a sea wall (/), a pier (g) 9 and a 
quay ( It ). 

On the other hand, an express grant of a private road under 
railway arches (i), the dedication of a path along the embankment 
of a canal company's reservoir ( k ), the dedication by a railway 
company of a bridge over its line originally built as a private 
accommodation bridge (/), and the opening of a carriage road along 
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(7) Soe Ayr Harbour Trustees v. Oswald (18S3), 8 App. Cas. 623; and cases 
cited in notes (r) to (/), infra , and notes (m), (n), p. 38, post. 

Or) R. v. Leake ( Inhabitants ) (1833), 5 B. & Ad. 469. 

(s) Arnott v. Whitby Urban District Council (1909), 73 J. P. 369. 

(1 t ) Coats v. Herefordshire County Council , [1909] 2 Ch. 579, 601, 0. A. ; even 
though the adjoining owner had and, before action, exercised, a right of 
pre-emption. 

( a ) North London Rail . Co. v. St. Mary , Islington , Vestry (1872), 27 L. T. 672 ; 
but see Toff Vale Rail. Co, v. Pontypridd Urban District Council (1905), 69 J. P. 
351, and note ( 1 ), infra, 

(a) A.-G. v. London and South Western Rail, Co, (1905), 69 J. P. 110; 
Arnold v. Morgan (1910), 103 L. T. 763 (but see Taff Vale Rail, Co, v. Ponty- 
pridd Urban District Council , supra; Holloway v. Egham Urban District Council 
(1908), 72 J. P. 433; and Edinburgh Magistrates v. North British Rail. Co, 
(1904), 6 F. (Ct. of Sess.) 620. 

(5) Lancashire and Yorkshire Rail, Co. v. Davenport (1906), 70 J. P. 129 ; but 
seo Great Western Rail, Co. v. Solihull Rural District Council (1902), 66 J. P. 
772, 0. A., contra . The test is whether use of the path by the public will 
materially increase the cost of upkoep and maintenance. 

(c) Grand Junction Canal Co. v. Petty (1888), 21 Q,. B. D. 273, C. A. 

(d) Grand Surrey Canal Co, v. Hall (1840), 1 Man. & G. 392. 

(e) R. v. Leake ( Inhabitants ), supra. 

\f) Greenwich Board if Works v. Maudslay (1870), L. It. 5 Q. B. 397 ; 
compare Sandgate Urban District Council v, Kent County Council (1898), 79 L. T. 
425, H. L. (esplanade). 

(g) Tyne Improvement Commissioners v. Imrie , A.-G. v. Tyne Imj>rovement 
Commissioners (1899), 81 L. T. 174. 

(It) Arnott v. Whitby Urban District Council, supra. 

(I) Mulliner v. Midland Rail . Co. (1879), 11 Oh. D. 611. In this case the grant 
was set aside after four years at the instance of a company working the 
grantors* line under statutory powers. 

(/c) Great Western Rail. Co. v. Soli/ndl Rural District Council „ note (5), supra . 

(J) Taff Vale Rail . Go. v. Pontypridd Urban District Council , supra , where the 
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the edge of land held in trust for public golf links (m) have been 
held to be incompatible with the carrying out of the objects of the 
company, or of the duties of the trustees. Where such incompati- 
bility exists it does not matter whether the land has been acquired 
under compulsory powers or by agreement (n). 

Sub-Sect. 3. — Evidence Justifying or Rebutting Inference of Dedication, 

51. The fact that a way has been used by the public so long and 
in such a manner that the owner of the land, whoever he was, 
must have been aware that the public believed that the way 
had been dedicated, and has taken no steps to disabuse them 
of that belief, is evidence (but not conclusive evidence), from 
which a jury may infer a dedication by the owner (o). The 
weight to be attached to evidence of user depends upon a number 
of circumstances. 

52. In the first place the length of such user is important. 
There is no fixed minumum period which must be proved in order 
to justify an inference of dedication (p), and no fixed maximum 
period ( q ) which compels such an inference. Where the origin of 
a way was accounted for, four years has been regarded as insuffi- 
cient (?•) ; where other facts pointed to an intention to dedicate, 
eighteen months has been held to be sufficient (s) ; so, too, in other 
cases six years and eight years ( t ). The period is only material as 
one element from which the owner’s intention to dedicate may bo 
inferred against him (a). 

53. The nature of the locus in quo is also material, If a man 
builds a row of houses with a road in front opening into an old 
highway at each end, and sells or lets them, the slightest evidence of 


dedication of the bridge would have fettered the company in dealing with the 
necessity for widening their line and other emergencies. But compare North 
London Rail . Co, v. St. Mary , Islington , Vestry (1872), 27 L. T. G72, cited in 
note (u), p. 37, ante, 

(m) Paterson v. St. Andrews ( Provost etc.) (1881), 6 App. Cas. 833. So, too, 
& corporation in whom a road is vested as a “ promenade*’ cannot allow motor 
traffic along it ( A.-Q . v. Bladcpool Corporation (1907), 71 J. P. 478). 

(n) Edinburgh Magistrates y. North British Rail. Co. (1904), G F. (Ct. of Sess.) 
620. 

(o) Manny. Brodie ( 1885), 10 App. Cas. 378, 38G. “It is not necessary to 
inquire who the individual was from whom the dedication first proceeded ” (It, y, 
Petrie (1855), 4 E. & B. 737, per Coleridge, J., at p. 745); but, of course, it 
may be necessary to fix the date of dedication for incidental purposes, e.g. y to 
determine whether the highway is repairable by the public; see p. 84, 
post. 

(p) Woodyer v. Hadden (1813), 5 Taunt. 125, 137. 

(7) As there is in Scotland ; compare Young y, Cuthbertson (1854), 1 Macq. 
455, H. L. ; Macpherson v. Scottish Rights of Way and Recreation Society (1888), 
13 App. Cas. 744. 

(r) R. v. Hudson (1731), 2 Stra. 909. 

(s) North London Rail . Co. y. St. Mary , Islington , Vestry , supra. 

(t) Rugby Charity Trustees v. Merryweuther (1790), 11 East, 375, n. ; see also 
Jarvis y . Dean (1826), 3 Bing. 447. 

{a) Compare R. y. Chorley (1848), 12 Q. B. 515 (a case of a private right of 
way). 
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public user will suffice (b). On the other hand, stronger evidence is 
necessary in the case of a country path, and the weight to be 
attached to user must depend somewhat upon whether the land is 
cultivated or rough and unproductive (c). An inference of dedica- 
tion may be drawn in the case of a cul de sac, for a highway need 
not be a thoroughfare ( d ), and in towns many squares, courts and 
passages with an entrance at one end only are highways (eh The 
fact that a way leads to nowhere is, however, a point for a jury’s 
consideration (/) ; and it is difficult, if not impossible, to establish 
a public right of way over a cul de sac by evidence of user alone, 
without proof that public money has been spent upon it {g ). Proof 
that persons have wandered about at random over open land, 
or through woods, does not justify the inference that the whole of 
such land, or, indeed, any particular part of it, has been dedicated as 
a highway ( h ) ; where, however, two highways debouch at points on 
different sides of a tract of land, the fact that persons wander 
across it, although by varying and undefined routes, may indicate 
the existence of a highway running straight across from point to 
point ( i ). It would seem that in a country district it is necessary 


(b) Woodyer y. Hadden (1813), 5 Taunt. 125, per Chambiie, J., at p. 137; 
compare Thomas v. Williams (I860), 21 J. P. 821. 

(c) Chinnock v. Hartley Wintncy Rural District Council , Figgess v. Same , 
Phillips v. Same (1S99), 63 J. P. 327 ; Macpherson v. Scottish Rights of Way and 
Recreation Society (1883), 13 App. Cas. 744. 

(d) See p. 11, ante . 

(?) Souch v. I fast London Rail . Co . (1873), L. R. 16 Eq. 108 ; BonrJce v. Davis 
(1889), 44 Oh. 1). 110, 112; Vernon v. St. James , Westminster , Vestry (1880), 
16 Ch. D. 449, C. A. ; Bateman v. Bluck (1852), 18 Q. B. 870; A.-G. v. Cliandos 
Land and Building Society (1910), 74 J. P. 401. For instances of squares held 
to be private, see A.-G. and London Property Investment Trust v. Richmond 
Corporation (1903), 68 J. P. 73; Paul v. James (1841), 1 Q. B. 832 (Ely Place). 

(/) Eyre v. New Forest Highway Board (1892), 56 J. P. 517, C. A. ; Bateman 
y. Bluck , supra, per Crompton, J. 

(g) Bourlce v. Davis , supra; A.-G. and London Property Investment Trust y. 
Richmond Ciurporution, supra ; A.-G. v. Antrobus, [1905] 2 Ch. 188; Whilehouse 
y. Hugh , [1906] 1 Ch. 253, affirmed [1906] 2 Ch. 283, C. A. 

(/<) Chapman v. Cripps (1862), 2 F. & F. 864 (wood); Schwinge v. Dowell 
(1862), 2 F. & F. 845 (wood) ; Evans v. Smith (1874), 38 J. P. 85 ; Blundell v. 
Catterall (1821), 5 B. & Aid. 268, 315 (foreshore); A/addock v. Wallasey Local 
Prvrd (1886), 55 L. J. (q. b.) 267 (open land above high-water mark) ; Robinson 
r. Cowpen Local Board (1893), 62 L. J. (q. b.) 619; aliirmed 63 L. J. (q. b.) 235, 
0. A. (open space in a town surrounded by highways) ; McIntosh v. Romford 
Local Board (1889), 61 L. T. 185 (market place between houses and the road- 
way) ; Wimbledon and Putney Commons Conservators v. Dixon (1875), 1 Ch. D. 362, 
C. A. “ You cannot have a public right to stray over a common ; it is a very 
common notion that such a right can be acquired . . . There is no such right 
. . . known to the law. Therefore, there must be a definite terminus, ana a 
more or less definite direction ” ( Eyre v. New Forest Highway Board , $upra t 
per Wills, J.). See Tyne Improvement Commissioners v. Imrie , A.-G. v. Tyne 
Improvement Commissioners (1899), 81 L. T. 174, for a suggestion that under 
some circumstances it may be possible to infer an intention to dedicate for 
purposes of recreation, if persons are permitted to wander about at will ; and 
compare Abercromby v. Fermoy Town Commissioners , [1900] 1 1. R. 302, C. A. ; see 
also p. 66, post ; and title Commons and Rights of Common, Vol. IV., p. 566. 

(») Eyre v. New Forest Highway Board , supra , per Wills, J. “If from one 
terminus to another, say from the gateway to the end of a road 200 yards 
off, persons have found their way from time immemorial across a common , 
although sometimes going by one track and sometimes by another, I am not 
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in order to establish a public right of way by proof of user alone 
to show that such way leads in a more or less definite direction 
from one public terminus to another (k) ; if both termini be not 
public places, e.g ., if one be merely a place of interest or a beautiful 
point of view on private property, mere user only justifies the 
inference of a licence to the public to visit the spot in question (Z). 
In such a case dedication may be inferred if the owner has allowed 
the public to spend money in improving the road (?/t) ; but, where 
this is not the case, an inference unfavourable to him ought not to 
be drawn from the fact that the public have been freely permitted 
to derive enjoyment from access to private property (n). 

If the owner of land leaves a portion of it unbuilt upon for the 
convenience of himself or persons having business with him, as 
when he builds out the windows of a shop, leaving an embayment 
between (o), or leaves an open space in front of an inn for vehicles 
to stand in (p), and cannot exclude the public without also 
excluding his customers, public user does not necessarily raise any 
presumption of dedication : and, in general, where land adjoins a 
highway, user which can be explained as a mere deviation by the 
public from the adjoining highway will carry little weight (7). 

In the case of an artificial structure designed for other pur- 
poses (r), or of a private or occupation road (s) which individuals 

prepared to say that a right of way across the common from one terminus to 
another may not be validly claimed, and may not be as good as a right over 
any formed road ” (Wimbledon and Putney Commons Conservators v. Dixon (1875), 
1 Ch. 1). 3C2, C. A., per James, L.J.). 

(k) Pyre v. New Forest Highway Board (1892), 56 J. P. 517, C. A. 

(/) A.-G. v. Antrobus , [1905] 2 Ch. 188 (Stonehenge case), and cases there 
cited. There appear, however, to have been (prior to the Stonehenge decision) 
certain unreported cases in which judges have inferred, or have allowed juries 
to infer, dedication of paths leading only to places of interest or points of view, 
although no public money had been spent on them. See Lord Eversley on 
“ Commons, Eorests, and Footpaths,” where he refers to cases of a path leading 
to the top of a Cumberland mountain and of a woodland path leading to a point 
of view, and also to the case of the cliff path mentioned by Wills, J., in Eyre 
v. New Forest Highway Board , supra , by PllILLlMOUE, J., in Tyne Improvement 
Commissioners v. Imrie, A.-G. v. Tyne Improvement Commissioners (1899), 81 
L. T. 174, and by Fakwell, J., in A.-G. v. Antrobus , supra. For a case in 
which tracks leading to coves on the seashore were held not to be highways, 
see Behrens v. Itiehards , [1905] 2 Ch. 614 ; as to the seashore, see Brine /email v. 
Mutley t [1904] 2 Ch. 313, C. A. As to licence to enter upon lands generally, 
see title Heal Pkopekty and Chattels Heal. 

(m) A.-G. v. Antrobus , supra. 

\n) Blount v. Layard (1888), [1891] 2 Ch. 681, n„ C. A., per Bowen, L.J., at 
p. 691, n. (approved in A.-G. v. Antrobus , supra) ; Behrens v. Richards , supra. 

fo) Pigyott v. Goldstraw (1901), 65 J. P. 259. 

(p) Hoare & Co. v. Lewisham Metropolitan Borough (1901), 17 T. L. H. 774. 

(7) Dawes v. Hawkins (1860), 8 C. B. (n. s.) 848, where the landowner 
obstructed a highway and tor twenty years the public deviated over his land, 
but no dedication was inferred. “If there is an old way near my land, and 
by my fences decaying, the public come on my land, that is no dedication ” 
(British Museum ( Trustees ) v. Finnis (1833), 5 C. & P. 460, per Patteson, J.). 
Compare A.-G. and Croyd< ,1 Rural District Council v. Moorsom- Roberts ( 1908), 72 
J. P. 123 ; R. v. Oldreeve (1868), 32 J. P. 271. 

(r) Greenwich Board of Works v. Maudslay (1870), L. H. 5 Q. B. 397; Tyne 
Improvement Commissioners v. Imrie , A.-G. v. Tyne Improvement Commissioners f 
supra. 

(s> See R. Y. Bradfield (1874), I It. 9 Q. B. 552 ; and note (#), p. 41, post . 
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are already entitled to use, strong evidence of public user is 
necessary. 

54. The extent of the landowner’s acquiescence is also a 
material question, and to carry any weight the user must be open 
and unconcealed (t). User of a way is less cogent evidence of 
dedication if the landowner is non-resident, at any rate if he has 
no agent upon the spot, than if he is resident (a), for if he did not 
know that the way was being used no inference can fairly be 
drawn from his non-interference, unless the nature of the locus in 
quo was such that he ought to have been upon his guard. On the 
other hand, if an owner has been active in asserting his right of 
ownership, but has not interfered with public user, such user is on 
that account more cogent evidence (b). 

55. Further, the user must be as of right (c). Therefore, user 
which is referable to a licence granted to individuals, or to a class 
of workmen (d), or to the inhabitants of a parish (e), does not 
justify an inference of dedication. It has been held that such an 
inference may be drawn if a landowner allows a certain class of 
persons (and no others) to use a wa} r , unless he expressly informs 
them that lie is granting them a special privilege (/) ; but it may 
be doubted whether this is so, unless the jury disbelieve his state- 
ment as to his intentions ( g ). An owner’s acts may in any case be 
so unequivocal as to override his denial of an intention to dedicate (//). 
Where a limited class of persons is entitled or permitted to 
use a road, evidence of user by other persons is usually of little 
value ( i ). 

56. Upon the question of intention to dedicate, a single act of 
interruption by the owner is of much more weight than many acts 
of enjoyment by the public (Jc) : thus, the closing of a way for one 


(£) Greenwich Board of Works v. Maudslay (1870), L. It. 5 Q. B. 397 ; see also 
title Easements and Profits a Prendre, Vol. XI., pp. 262, 263. 

(«) Chin nock v. Hartley Wintney Rural District Council , Figgess v. Same, Phillips 
v. Same (1899), 63 J. P. 327, per Cozens-Hardy, J. ; compare Harper 
Charlesworth (1825), 4 B. & 0. 574. 

(/;) Coats v. Herefordshire County Council , [1909] 2 Oh. 579, C. A 

(c) Greenwich Board of Works v. Maudslay , supra, 

(d) Leckhampton Quarries Co ., Ltd. v. Ballinger and Cheltenham Rural District 
Council (1904), G8 J. P. 464 ; R . v. Broke (1859), 1 F. & F. 514. 

(e) Barraclough v. Johnson (1S3S), 8 Ad. & El. 99. 

(/) R. v. Broke , supra . 

(y) Fcr it is now well recognised that animus dedicandi is essential ; see p. 33, 
ante. 

(h) Barraclough ▼. Johnson , supra , per Littledale, J. 

(i) See Mildred v. UVarer (1862), 3 F. & F. 30 (user of a farm road); 
R, Y. S£. Benedict , Cambridge ( Inhabitants ) (1821), 413. & Aid. 447 ; 11. V. Brad- 
field (1874), L. It. 9 Q. B. 552 ; Holloway v. Egham Urban District Council (1908), 
72 J. P. 433. If there be no way at ail, everyone should be recognised as a 
trespasser ; whilst, if there be a private way, persons not really entitled to use 
it may easily pass unnoticed. On the othor hand, if a large number of persons 
are entitled as of right to use a way, it may be argued that it is not worth the 
owner’s while to exclude the generul public ; see Grand Surrey Canal Co. v. Hall 
(1840), 1 Man. & G. 392. 

(/.:) Poole v. Huskinson (1843), 11 M. & W. 827, per Parke, B. ; Chinnock v. 

Wintney Rural District Council t Figgess v. i Same, Phillips v. Same, supra : 


41 

Sect. 2. 

Highways 

by 

Dedication 

and 

Acceptance. 

Usei must 
be open. 


User must be 
as of right. 


Interruption 
of user. 



42 


Highways, Streets, and Bridges. 


Sect. 2. 

Highways 

by 

Dedication 

and 

Acceptance. 


Notice boards, 
bars, and 
gates. 


Stiles. 


User by 

highway 

authority. 


day in every year disproves any such intention (l). If, whenever a 
person is seen using the way, he has been challenged, and has 
thereupon turned back, or has asked, or agreed to pay for, 
permission to go on or to use the way in the future, user by suoli 
person is valueless as evidence of dedication, and will usually 
outweigh evidence of user by other persons (m). On the 
other hand, if persons challenged have defied the owner, and no 
legal proceedings have followed, it is a fair presumption that the 
latter knows that the way in question has been dedicated in the 
past. 

57. The fact that notice boards declaring a road to be private (n), 
or bars have been erected before the user began, or before it 
became so general as to justify any inference of dedication, is also 
important : the erection of a bar across a new street negatives any 
intention to dedicate at that time (o) and should carry weight with 
a jury even if it has fallen or been knocked down and not been 
replaced during several years (p). A locked gate is in the same 
category {q). From an unlocked gate the inference is not so clear, 
for the owner may have erected it to keep cattle from straying, and 
may have intended to dedicate the way subject to his right to 
maintain the gate (r). 

The existence of a stile may in some circumstances be evidence 
of a public footpath (s). 

58. A dedication may also be inferred when a highway 
authority has used a strip of land adjoining an admitted highway 
for the deposit of stones or by cutting grips (t), or has, as of right 


Holloway v. Egliam Urban District Council (190S), 72 J. P. 433 (where a railway 
was made across an alleged highway without objection being made). 

(l) British Museum [Trustees ) v. Finnis (1833), 5 C. & P. 460 ; compare Paul 
v. James (1841), 1 Q. B. 832. Such a periodical closing, even if a recently 
instituted practice, will, if known to and acquiesced in by the public, soon avail 
to disprove an} r dedication in the past. 

(m) Stone v. Jackson (1855), 16 C. B. 199 ; Healey v. Batley Corporation (1875), 
L. It. 19 Eq. 375; subject to the qualifications that a man, however sure of his 
rights, may ask permission or make a small payment rather than embark on 
litigation [Mildred v. Weaver (1862), 3 F. & F. 30), and that an owner might 
deliberately pick out onlj r persons not likely to assert their rights. 

(n) As to notice boards, see Poole v. Huskinson (1843), 11 M. & W. 827 ; Healey 
v. Batley Corporation , supra. Semble, a notice board found in situ may be 
presumed to have been erected by tho owner of the soil [Poole v. Huskinson , 
supra). 

( 0 ) Rugby Charity Trustees v. Merryweatlier (1790), 11 East, 375, n. ; Barra - 
clough v. Johnson (1838), 8 Ad. & El. 99; compare R. v. Lloyd (1808), 1 Camp. 
260. 

[p) Roberts Y.Karr (1808), 1 Camp. 262, n. ; (1809), 1 Taunt. 495 ; Lethbridge 
V. Winter (180S), 1 Camp. 263, n. 

[q) See Healey v. Batley Corporation , supra. 

[r) R. v. Bliss (1837), 1 Jur. 960; compare dicta of Littlkdale, J., in 
Barraclough v. Johnson , supra , and Lord Denman, C. J., in Davies v. Stephens 
(1836), 7 C. & P. 570. As to such restricted dedication, see p. *16, post. 

[s) E.g. % on a tow path, where stiles would be useless for tho normal traffic of 
towing horses [Powers v. Bathurst (1880), 42 L. T. 123). 

[() Coats v. Herefordshire County Council t [1909] 2 Ch. 579, C. A* 
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and without permission, piped in and levelled the site of a roadside 
ditch (a). 

59. The fact that a road has been repaired at the public 
expense, unless explained, is strong evidence that it is a public 
way ( b ). Before 1836, the fact that no repairs had ever been done 
by the public was strong evidence against the road being a high- 
way (c); but now it is less cogent, since there are many highways 
which no one is bound to repair. On the other hand, if an 
individual repairs a road over his own land, the presumption is 
that he is seeking to benefit his own property and not the property 
of the public (d) ; but a man may often for his own convenience do 
slight repairs to a highway near his house or land ( e ) ; and in fact, 
in any case it may be shown that the circumstances, in which the 
repairs have been done, raise no fair presumption as to the road 
being a highway or not. 

Similar considerations apply to evidence that a road has been 
swept, scavenged, or lighted at the public expense (/) ; but it must 
be remembered that local authorities have now power to scavenge 
and light streets which are admittedly private ( g ). 

60. Upon a question of highway or no highway evidence of 
reputation, e.g ., of statements made verbally or in writing ante litem 
motam by persons no longer alive, is admissible (h) ; as also is a map 
prepared by or under the direction of, or from information supplied 
by, deceased persons having knowledge upon the point, or prepared 
for general purposes and accepted by persons interested (i). 


(a) See Walmshy v. Featherstone Urban District Council (1909), 73 J. P. 322, 
and p. 68, post, as to such ditches generally. 

(b) It. v. Thomas (1857), 7 E. & 13. 399 ; R. v. Wandsworth ( Inhabitants ) 
(1817), 1 B. & Aid. 63; Thomas v. Williams (1860), 24 J. P. 821; Farquhar v. 
Newbury Rural Council, [1909] 1 Ch. 12, C. A. In R . v. Edmonton ( Inhabitants ) 
0831), 1 Mood. & It. 24 ; R. v. Haxpkhurst (1862), 7 L. T. 268; and Ferrand v. 
Milligan (1845), 7 Q. B. 730, thofact of repairs having been done by the parish 
was explained satisfactorily. 

(c) Davies v. Stephens (1836), 7 C. & P. 570; Mildred v. Weaver (1862), 3 
E. & F. 30 ; Illingworth v. Montgomery (1859), 24 J. P. 101. 

(d) R. v. Northampton County {Inhabitants) (1814), 2 M. & S. 262. 

(e) See Randle v. Ilearle, [1898] 2 Q. B. 83. Especially if, though a highway, 
it is one which no one can be compelled to repair. See note (g), p. 88, post. 

(f) JL y. Lloyd (1808), 1 Camp. 260; Vernon y. St. James , Westminster , 
Vestry (1880), 16 Ch. D. 449, C. A.; A. -G. and London Property Investment 
Trust v. Richmond Corporation (1903), 68 J. P. 73. 

(y) Under the Public Health Act, 1875 (38 & 39 Viet. c. 55), and the Private 
Street Works Act, 1892 (55 & 56 Yict. c. 57). Compare Wood v. Veal (1822), 
5 B. & Aid. 454 ; and see p. 256, post . 

{h) Crease v. Barrett (1835), 1 Cr. M. & B. 919, per Parke, B , at p. 929; 
Barradough v. Johnson (1838), 8 Ad. & El. 99. But a statement by a deceased 
person of a particular fact from which a public right might be inferred, e.g., 
that he planted a tree (still standing) to show the boundary of the road, is not 
admissible ( R . y. Bliss (1837), 7 Ad. & El. 550). See further, title Evidence, 
Yol. XIII., p. 469. 

(0. -fjf* v * Berger, [1894] 1 Q. B. 823, where an award map was held to be 
admissible as. to. the existence of a highway, but not as to its boundaries, 
against an adjoining owner whose property was not subject to the jurisdiction 
of the Inclosure Commissioners; A.-G. v. Antrobus, [1905] 2 Ch. 188 (tithe 
award plans and “ deposited plans” of a railway company) ; A.-G. and Croydon 
Rural District Council y. Moor som- Roberts (1908), 72 J. P. 123. A n ordnance 
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A conviction, involving a decision that a way, or a continuation 
thereof in an adjoining district (/c), is a highway, is admissible inter 
alios as evidence of reputation on the question of highway or no 
highway (/)• 

Sub-Sect. 4 . — Dedication of Roads already in Existence, 

61. If a road originally set out under an inclosure award as a 
private way for the use of specified persons be in fact used by the 
public, a subsequent dedication of it as a highway by the owner of 
the soil may be inferred (???) ; so, too, if the private right of way 
were created in any other manner. If a public right of way over a 
road be created by statute for a limited period, but the public 
continue to use the road after the expiration of that period, the land- 
owner may be presumed to have dedicated it (n). Moreover, where 
a public right of way exists for certain purposes and the road is 
used by the public for other purposes, a dedication to them for such 
other purposes may be inferred, so long as the increased user is not 
a nuisance to members of the public exercising the rights originally 
conferred upon them (o) . 

Sub- Sect. 5 . — Restricted or Conditional Dedication, 

62. A landowner may dedicate land to the public for use 
as a highway subject to restrictions as to the time or mode of 
user, or subject to the existence of obstructions or dangers 

map is evidence of the existence of a track or road, but not of the same being 
a highway (A.-G. v. Antrobus , [1905] 2 Ch. 188; A.-G. and Croydon Rural 
District Council v. Moorsom-Roberts (190S), 72 J. P. 123); North Staffordshire 
Rail, Co, v. Hanley Corporation (1909), 8 L. G. R. 375, 380 ; but see contra , as 
to tbe latter point, Giants * Causeway Co ., Ltd, v. A.-G. (1903), 118 L. T. Jo. 
544. See further, as to maps, Pollard v. Scott (1790), Peake, 26 [18]; Pipe v. 
Fulcher (1858), 1 E. & E. Ill ; Wilbcrforce v. Hear field (1877), 5 Ch. D. 709; 
Vynerv. Wirrall Rural District Council (1909), 73 J. P. 212; R. v. Norfolk 
County Council (1910), 26 T. L. R. 269. See also note (t), p. 144, post, and 
title Evidence, Vol. XIII., pp. 469, 479, 528, 529, 531. 

(7c) R. v. BriyhtMe Bierlow ( Inhabitants ) (1849), 13 Q. B. 933. 

( \l ) Petrie v. Nuttall (1856), 11 Exch. 569; see title EsrorrEL, Vol. XIII., 
p. 329. See further, as to the effect of convictions for non-repair, p. 145, post. 

(m) R. v. East Mark ( Inhabitants ) (1848), 11 Q. B. 877 ; R. v. Ilorley ( Inhabi- 
tants ) (1863), 8 L. T. 382 ; R. v. Wright (1832), 3 B. & Ad. 681 ; R. v. Brad field 
(1874), L. II. 9 Q. B. 552 ; Holloway v. Eyham Urban District Council (1908), 72 
J. P. 433. For an earlier case in which dedication was not inferred in such cir- 
cumstances, see R. v. St. Benedict , Cambridge (Inhabitants') (1821), 4 B. & Aid. 447. 
The dedication must be subject to existing private rights (Crossley Sons, 
Ltd. v. Lightowler (1867), 2 Ch. App. 478) ; the private right of way still con- 
tinues (Allen v. Ormond (1806), 8 East, 4 ; Brownlow v. Tomlinson (1840), 1 
Man. & G. 484 ; Duncan v. Louch (1845), 6 Q. B. 904), and a rentcharge 
originally granted by the owner of lands adjoining an occupation road in respect 
of the user thereof is not determined by the dedication of the road (Merrett v. 
Bridges (1883), 47 J. P. 775) ; the private right may, however, be abandoned 
(see R. v. Chorley (1848), 12 Q. B. 515; Crossley & Sons, Ltd. v. Lightowler , 
supra). 

(n) R.y. Thomas (1851), 7 E. & B. 399 ; contrast R. v. Winter (1828), 8 B. & C. 
78 5; and R. v. Mellor (1830), 1 B. & Ad. 32, where there was apparently no 
user after the expiration of the turnpike trust ; and see pp. 15, 16, ante. 

(o) Sheringham Urban District Council v. Halsey (1901), 68 J. P. 395 ; Grand 
Surrey Canal Co. v. Hall (1840), 1 Man. & G. 392 ; Abercromby v. Fermoy Town 
Commissioners , [1 900] 1 I. R. 302, C. A 

( p ) See also p. 12, ante. 
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Where the legality of an obstruction or restriction is disputed it is 
a question of fact whether the highway was, or was not, originally 
dedicated subject thereto, and as a general rule a jury ought to 
draw the conclusion that it was so dedicated if the obstruction, 
or restriction, has existed, or has been enforced, as far back as 
living memory goes (q ) ; it will be otherwise, if it is shown that 
the obstruction or restriction must be, or is, of recent origin (r). 
Where an obstacle of a permanent nature has once been removed 
and not replaced, or where an owner has for some time not insisted 
upon restrictions, or not exercised his right of obstructing the high- 
way, it is a question of fact whether he has or has not abandoned 
the rights originally reserved by him ($). 

If an owner expressly purports to dedicate land, not as a 
highway at all, but for some restricted purpose not recognised by 
the law as an object of dedication, e.g.> as a churchway, such 
dedication is probably void (t ) ; on the other hand, if he expressly 
and unambiguously dedicates it as a highway, purporting at the 
same time to impose reservations or restrictions of a kind incon- 
sistent with the nature of a highway, the dedication may perhaps 
be regarded as valid and the reservations void (a). Where there 
has been no such express and unambiguous dedication, the 
exercise by the owner of, or hie admitted intention to exercise, 
rights inconsistent with a public right of highway should be regarded 
as negativing any intention to dedicate, the user by the public 
being referred to an implied and revocable leave and licence (/;). 

63. An attempt to dedicate a highway to a limited portion of 
the public is no dedication at all (c) . 

64. Apart from statute there can be no dedication of a 
highway for a limited period (d), except possibly by a lessee for 
the period of his term (e). But a bridge maybe dedicated for 
general use as a foot and horse bridge, and as a carriage bridge 
only when the adjacent ford is dangerous (/) ; and possibly a 


(q) Fisher v. Prowse (1862), 2 B. & S. 770; Mercer v. Wood gate (1869), L. R. 
5 (i. B. 26; Jones v. Matthews (1885), 1 T. L. R. 482 ; for a nuisance is not to 
be presumed [A non. (1772), Lofft, 358). 

(r) Harrison v. Daiibij (1870), 34 J. P. 759. 

(s) See Tyne Improvement Commissioners v. Imrie , A.-Q. v. Tyne Improvement 
Commissioners (1899), 81 L. T. 174. 

(t) Farquhar v. Newbury Rural Council , [1909] 1 Ch. 12, C. A. As to the 
nature of a churchway, see p. 23, ante . 

(a) Arnold v. Blaker (1871), L. R. 6 Q. B. 433, Ex. Ch. But in Austerherry 
v. Oldham Corporation (1885), 29 Ch. D. 750, C. A., dedication to the public 
subject to a right to take varying tolls was held to be no dedication at all. 

(5) Stafford (Marquis) v. Coyney (1827), 7 B. & C. 257. 

, ') Poole v. Huskinson (1843), 11 M. & W. 827 ; Bermondsey Vestry v. Brown 
(1865), L. R. 1 Eq. 204; Hildreth v. Adamson (1860), 8 C. B. (n. S.) 5S7; 
Farquhar v. Newbury Rural Council , supra . 

(d) “ If dedicated at all it most be dedicated in perpetuity ” [Dawes v. Hawkins 
(1860), 8 0. B. (n. s.) 848, per Byles, J., at p. 858). As to dedication by a 
statutory body subject to a right to interfere with the road in the future, see 
p. 37, ante . 

(e) See p. 35, ante. 

{/) R. v. Northampton County ( Inhabitants ) (1814), 2 M. & S. 262; R. v. 
Buckingham [Marquis) (1815), 4 Camp. 189. 
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Sect. 8. 

Highways 

by 

Dedication 

and 

Acceptance. 

Restrictions 
as to mode 
of user. 

Obstructions : 
(i.) per- 
mancnt ; 


(ii.) periodi- 
cal. 


Highways, Streets, and Bridges. 

road may bo dedicated as a highway though it is impassable in 
winter (g). 

A highway may be dedicated only for one or more of the recog- 
nised kinds of traffic (li). A road may apparently be dedicated as a 
2 >ublic carriage way subject to a prohibition against a particular 
class of wheeled traffic (i); or the bank of a navigable river for 
towing purposes only (k). 

65 . A highway is frequently dedicated subject to permanent 
obstructions, such as trees (i), projecting doorsteps (??i), cellar roofs, 
doors and flaps (n), coalshoot plates and area gratings (o), gates (p), 
stiles (p), streams without bridges or stepping-stones, or incon- 
veniently low bridges overhead {q ) ; and a footpath may be dedi- 
cated subject to an existing private right of certain individuals 
to drive or ride thereon (?•). 

Similarly a highway may be dedicated subject to a right to 
obstruct it periodically in a particular way, such as to plough up in 
due course of agriculture a footpath running across an arable 
field (s), and, possibly, to cut a channel across a road to carry off 
flood water when necessary ( l ). In many cases a highway has been 
dedicated subject to “ market rights,” i.c., the right of the owner 
or other people to hold markets or erect fair booths thereon to the 
partial obstruction of the public (a), or subject to the right of the 
occupiers of adjoining premises to deposit goods upon it in front 
of their premises (6), and a “mews” may be dedicated subject to a 


(g) R. v. Braihford ( Inhabitants ) (1860), 2 L. T. 508. 

(h) See pp. 9 et seq., ante . 

(t) E.g., coal carts ( Stafford ( Marquis ) v. Coyney (1827), 7 B. & C. 257). 

(k) See Rail v. Herbert (1789), 3 Term Hep. 253 ; Parse v. Eanconbery (Lord ) 
(1757), 1 Burr. 292; Grand Junction Canal Co. v. Petty (1888), 21 Q, B. D. 
273, 6. A.; Winch v. Thames Conservators (1874), L. It. 9 C. P. 378, Ex. Ch. ; 
compare liiver Lee Navigation Conservators v. Button ( 1 SSI ), 6 App. Cas. 685. 

(/) As to the ownership of trees growing on highways, see pp. 56, 58, post. 

(m) Cooper y . Walker ( 1862), 2 B. & S. 770, 773; Robbins v. Jones (1863), 15 
C B (n. s ) 221. 

'n) Fisher v. Browse (1862), 2 B. & S. 770. 

Jo) Robbins v. Jones , supra . 

p) Davies v . Stephens (1830), 7 C. & V. 570 ; Bateman v. Burge (1831), 6 
C. & P. 391 ; James v. Hayward (1630), Or o. Car. 184. 

( g ) Warner v. Wandsworth Board of Works (1889), 53 J. P. 471. 

(r) R. v. Chorley (1848), 12 Q. B. 515 ; Duncan v. Loach (1845), 6 Q. B. 901. 

(s) Mercer v. Woodgate (1869), L. It. 5 Q. B. 26; Arnold v. Blaker (1871), 
L. It. 6 Q. B. 433, Ex. Ch. ; Arnold v. Holbrook (1873), L. It. 8 Q. B. 96 ; Bracken- 
borough v. Thorseby (1869), 33 J. P. 565; Harrison v. Danhy (1870), 34 J. P. 
759. Probably a right might also be claimed to maintain a gate across a road 
only when required for the purpose of depasturing land ; see Sutherland y. 
Thomson (1876), 3 It. (Ct. of Sess.) 485. 

(t) Arnold v. Blaker , supra ; but see/?, v. Leake ( Inhabitants ) (1833), 5 B. & Ad. 
469, per Parke, J. 

(a) R . v. Smith (1802), 4 Esp. Ill ; R. v. Starkey (1837), 7 Ad. & El. 95 ; 
Elwoodv. Bullock (1844), 6 Q. B. 383 ; Simpson v. J Veils (1872), L. It. 7 Q. B. 214 ; 
6ee also Lawrence v. Hitch (1868), L. It. 3 Q. B. 521, Ex. Cn. Statutes giving 
local authorities control over streets do notin general affect pre-existing market 
rights ( Great Eastern Rail . Co. v. Goldsmid (1884), 9 App. Cas. 927 ; A.-G . v. 
Horner (1885), 11 App. Cas. 66; Stepney Corporation v. Gingell, Son and Foskett, 
Ltd., [1909] A. C. 245, affirming [1908] 1 Iv. B. 1 15, C. A.). 

Morar.tv. Chamberlin (1801), 6 II. & N. 541; Le Neve v. Mile End Old 
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right to wash carriages therein (c). So, too, a quay (d), a towing- 
path (c), or a sea-wall (/) or embankment, may be dedicated as a 
footway subject to the right of persons towing vessels, or persons 
responsible for the maintenance of the quay etc., temporarily to 
obstruct the public or even to alter the highway if necessary for 
the better execution’ of public duties. A Bwing bridge may be 
dedicated subject to a right to interrupt traflic when necessary to 
allow vessels to pass (g ) , and a footpath crossing a railway on the level 
may perhaps be dedicated for such use by the public as is compatible 
with the safe running of trains (h). Again, the user of an 
esplanade or promenade for purposes of amusement is not incon- 
sistent with its being a highway (i). It has been said that there 
cannot be a highway subject to a right of adjoining owners to lay 
tram lines across it for the use of collieries, but it is submitted that 
at the present date there is no objection in law to such a limited 
dedication (7c). 

Where a highway is thus dedicated subject to an obstruction, 
the public must take it as it is, and so long as the obstruction is 
not increased they cannot hold the owner responsible for accidents 
occasioned thereby (l), nor, apart from some statutory provision (;«), 
require him to remove it. 

66 . It is doubtful whether a landowner can, apart from royal 
grant or statute, dedicate a highway subject to a right to take 
tolls ( n ). 


Town Vestry (1858), 8 E. & B. 1054; Oerring v. Barfield (1864), 16 0. B. (n. s.) 
597 ; Spice v. Peacock (1875), 39 J. P. 581 ; Whittaker v. Rhodes (1881), 40 J. P. 
182. 

(c) Chelsea Vestry v. Stoddard (1879), 43 J. P. 782. 
f d) Arnott v. Whitby Urban District Council (1909), 73 J. P. 369, 
fe) Grand Junction Canal Co. v. Petty (1888), 21 Q. B. D. 273. 

(/) Greenwich Board of Works v. Maudslay (1870), L. E. 5 Q. B. 397 ; 
compare Tyne Improvement Commissioners V. Imrie, A.-G. v. Tyne Improvement 
Commissioners (1899), 81 L. T. 174. 

(g) Mercer v.JVoodya/e (1869), L. E. 5 Q. B. 26, per Cocxburn, C.J. 

(h) See cases in note (a), cited p. 37, ante; and compare French v. Hills Plymouth 
Co. (1908), 24 T. L. It. 644 (private way over a railway!. 

(t) Sand gats Urban District Council v. Kent County Council (1898), 79 L. T. 
425, II. L., per Lord Watson. As to a promenade not being a highway, see 
A.-G. v. Blackpool Corporation (1907), 71 J. P. 478. 

( k ) B. v. Charlesworth (1851), 16 Q. B. 1012, where the highway in question 
was subject to special Turnpike Acts, and there was apparently no evidence 
that the right claimed was coeval with the original dedication. 

(l) See, e.g. f Owen v. De Winton (1894), 58 J. P. 833, and other cases cited in 
note (r), p. 156, post. 

(m) See, e.g., as to widening gates, p. 105, post . 

(n) Austerberry v. Oldham Corporation (1885), 29 Ch. D. 750, C. A. ; but see 
Pelham {lord) v. Pickersgill (1787), 1 Term Eep. 660; Brett v. Beales (1829), 
Mood. & M. 416, per Lord Tenterden, C.J., at p. 428 ; Midland Rail. Co. v. 
Watton (1886), 17 Q. B. D. 30, C. A. ; A.-G. v. Simpson, [1901] 2 Ch. 671, 693, 
C. A., and cases as to tolls cited in note ( t ), p. 62, post, Soe a ,!•*> tilie 
Constitutional Law, Yol. VI., p. 487. 
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Sect. 8. — Highways by Statute . 

67. A highway may be created by statute even over a road 
which is already in existence as a private way(o). Where a 
statute in terms confers a public right of way, no user by the 
public or act of any party is necessary to complete the creation of 
a highway (p); but where it merely authorises the setting out or 
making of a public road, then, in the absence of user amounting 
to adoption by the public of the road in an unfinished condition, 
no highway comes into existence until the road has been set out or 
made in substantial conformity with the statutory requirements (q). 
On the other hand, if the public regularly use a road which has 
never been completed in the manner required by statute, a jury may 
infer a dedication and acceptance of it as a highway in its unfinished 
condition (r). 

68. The Road Board (s) may construct any new road which 
appears to it to be required for facilitating road traffic. The Trea- 
sury’s approval is required, and, before giving it, the Treasury must 
consult with the Local Government Board, and must satisfy them- 
selves that notice of the intention to construct the road has 
been sent by the Road Board to every highway authority in whose 
area any part of the road will be situated, and consider any 
objection received from any such authority (t). The Road Board 
may acquire land for the purpose, and may in addition acquire 
land on either side of the proposed road within 220 yards of 
the middle thereof ( u ), and, with the approval of the Treasury, 
it may sell, lease, and manage any land so acquired and not 
required for the actual road, the receipts being treated as part of 
the road improvement grant (r). If the Road Board cannot purchase 


(o) As in the case of turnpike roads and highways set out under Inclosure Acts 
and awards or under the Commons Act, 1876 (39 & 40 Viet. c. 56), s. 7 (4), 
as to which see, further, title Commons and Eights of Common, Yol. IV., 
pp. 545, 562 et eeq . For a case where the intention to create a public right of 
way was held not to be expressed with sufficient clearness, see Harrod v. Worship 
(1861), IB. & S. 381. For various statutory methods of creating highways, 
see pp. 92 et seq., post. 

(p) It. v. Lyon (1825), 5 Dow. & Ry. (k. b.) 497 ; It. v. Leake ( Inhabitants ) 
(1833), 5 B. & Ad. 469. 

(q) Caoitt v. Maxse ( Lady Caroline) (1873), L. R. 8 0. P. 704; compare R. v. 
French (1879), 4 Q. B. D. 507, C. A., overruling#, v. Cumber worth (Inhabitants) 
(1832), 3 B. & Ad. 108; R. v. Cumberworth ( Inhabitants ) (1836), 4 Ad. & El. 
731. In R. v. French , supra , it was held that the whole system of roads 
authorised need not be completed before any one road could become a highway 
repairable by the inhabitants at large ; compare, on this point, R. v. West Riding 
of Yorkshire Justices (1834), 5 B. & Ad. 1003. As to what amounts to “forma- 
tion and completion ” of a road within the meaning of an Inclosure Act, see 
Reynolds v. Barnes , [1909] 2 Ch. 361. 

(r) R. v. Lordsmere ( Inhabitants ) (1850), 15 Q,. B. 689; Cubitt v. Maxse ( Lady 
Caroline ), supra , per Brett, J. 

( s ) As to the Road Board, see p. 28, ante. 

(t) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
68. 8 (1), 9 (2). The term “roads ” includes bridges, viaducts, and subwaya 
(ibid., s. 8 (5) ). 

(u) Ibid., s. 11 (1), (4). 
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the required land on reasonable terms, the Development Commis- 
sioners may make an order empowering the Board to acquire it 
compulsorily, subject to certain restrictions (w). 

Every road thus constructed by the Road Board will be a public 
highway: so, too, will every road constructed by a highway authority 
to whom the Board has made an advance in respect of such 
construction (x). 


Part IV. — Rights in Connection with 

Highways. 

Sect. 1 . — Rights of the Public . 

Sub-Sect. 1 . — Bight of Passage. 

69. The right of the public is a right (y) to “pass along” (a) a 
highway for the purpose of legitimate travel, not to “ be on ” it(i), 
except so far as their presence is attributable to a reasonable and 
proper user of the highway as such(c). A person who is found 


(w) Development and Eoad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
s. 11 (5). As to the restrictions, see t bid., ss 5 (2), 19, and the Development 
and Eoad Improvement Funds Act, 1910 (10 Edw. 7, c. 7), s. 3. 

(x) Development and Eoad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
ss. 9 (1), 10 (2); see p. 94, post . 

(y) The right is in the nature of an easement. It has, indeed, been judicially 
called an easement (see Dovaston v. Payne (1795), 2 Hy. Bl. 527 ; 2 Smith, L. C., 
11th ed. 160, per Heatit, J.), but this nomenclature has been objected to 
( llangeley v. Midland Rail. Co. (1868), 3 Ch. App. 306, per Lord Cairns, L.J., 
at p. 310), on the ground that m the case of a highway there is no dominant 
tenement; see also Hawkins v. Ratter , [1892] 1 Q. B. 668. For a suggestion 
that the kingdom is the dominant tenement, see Orr-Ewing v . Colquhoun (1877), 
2 App. Cas. 839, 872. The right is not such as will enable the public to claim 
another easement (e.g., of drainage) in respect of it (A.-G. v. Copeland , ri9011 

2 K. B. 101). 

(a) “In a highway the Eng hath but the passage for himself and his people 99 

(1 Eoll. Abr. 302, tit. “ Chimin ”). “ A right for all Her Majesty’s subjects at 

all seasons of the year freely and at their will to pass and repass without let or 
hindrance” ( Ex parte Lewis (1888), 21 Q. B. D. 191, per Wills, j., at p. 197). 
As to the u rule of the road ” and the right of foot passengers to use any portion 
of the dedicated highway, see title Street Traffic. 

( b ) See Dovaston v. Payne, supra , where, cattle having been distrained 
damage feasant, a plea was held bad which merely stated that they had 
escaped from the highway through a broken fence, it not being alleged that 
they wore passing along the highway when they so escaped ; Manchester, 
Sheffield , and Lincolnshire Rail Co.y. Wallis (1854), 14 C. B. 213; Coventry (Earl) 
v. Willes (1863), 9 L. T. 384, where, in an action for trespass on Newmarket 
Heath, a plea of highway for the purpose of witnessing races was rejected. So, 
too, there is no right to race on a highway (Sowerby v. Wadsworth (1863), 

3 F. & F. 734), nor to hold meetings thereon, though such meetings are in 
practice often tolerated if no inconvenience is caused to others having equal 
rights, and are not necessarily illegal (Ex parte Lewis , supra ; R . v. Graham and 
Burns (1888), 16 Cox, C. 0. 420 ; Burden v. Bigler, [4911] 1KB. 337). 

(c) Harrison v. Rutland (Duke), [1893] 1 Q. B. 142, O. A., per Lord 
Esiier, M.E., at p. 146: “ Highways are no doubt dedicated primd facie for 
the purpose of passage ; but things are done upon them by everybody which 
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using the highway for other purposes must be presumed to have 
gone there for such purposes and not with a legitimate object ( d ), 
and as against the owner of the soil he is to be treated as a 
trespasser (e). 

Sub-Sect. 2. — Right of Deviation . 

70 . Where a highway passes through open and uninclosed land, 
the public may have a right to deviate on to the adjoining land 
(even though cultivated) when the usual track is foundrous and 
impassable (/) ; but it is uncertain whether this right exists as a 
matter of law, independently of evidence of user, or not (g). It is, 
however, submitted that unless some evidence of the exercise 
of a prescriptive right to deviate can be adduced, the existence 
of such a right will not now be assumed as a matter of 
law (h). There is authority for saying -that, if an owner of land 


are recognised as being rightly done, and as constituting a reasonable and 
usual mode of using a highway as such” ; Hickman v. Maisey , [1900] 1 Q. B. 
752, 0. A., per A. L. Smith, L.J., at p. 756: “For instance, if a man, while 
using a hignway for passage, sat down for a time to rest himself by the side 
of the road, to call that a trespass would be unreasonable. Similarly ... if 
a man took a sketch from a highway, 1 should say no reasonable man would 
treat that as an act of trespass.” 

(d) See Hickman v. Maisey , supra, per Collins, L.J. 

(f) See R . v. Pratt (1855), 4 E. & B. 860 ; followed in Mayhew v. Wardlcy 
(1863), 8 L. T. 504 (killing game on the highway); Harrison v. Rutland {Duke), 
[1893] 1 Q. B. 142, C. A. (preventing the owner of the soil from killing game) ; 
Hickman v. Maisey , supra (watching trials of racehorses) ; Fielden v. Cox (1906), 
22 T. L. R. 411 (catching moths); Cox v. Burbidge (1863), 13 C. B. (n. s.) 430; 
Hadwell v. Righton , [1907] 2 K. B. 345 ; Higgins v. Searle (1909), 100 L. T. 280, 
C. A. (allowing cattle to stray). In America it has been held that it is a tres- 
pass to stand on the highway opposite the house of the owner of the soil and 
abuse and insult him {Adams v. Rivers (1851), 11 Barbour (New York), 390). 

(/) Arnold v. Holbrook (1873), L. R. 8 Q. 13. 96. 

(g) The authorities for the existence of the right are : DuncomFs ( Sir Edward) 
Case (1634), Cro. Car. 366 ; 1 Roll. Abr. 390, A, 1 ; Henn's Case (1632), W. Jo. 
296; Absor v. French (1678), 2 Show. 28; R. v. Ffecknow {Inhabitants) (1758), 

1 Burr. 461 ; Taylor v. Whitehead (1781), 2 Doug. (k. b.) 745 ; Young v. 

(1698), 1 Ld. Raym. 725 ; Bullard v. Harrison (1815), 4 M. & S. 387 ; Dawes v. 
Hawkins (1860), 8 C. B. (N. 8.) 848; Steel v. Prickett (1819), 2 Stark. 463; Eyre 
v. Neiv Forest Highway Board (1892), 56 J. P. 517, C. A., per Wills, J. ; but 
see the criticisms in Arnold v. Holbrook , supra . The dicta all seem to have been 
founded on DuncomFs Case, supra ; Absor v. French, supra; and Henn's Case, 
supra; but in the first-named case there was in fact an immemorial, or pre- 
scriptive, right to deviate ; in the second, the adjoining owner had actively 
obstructed the way ; and the third seems to have proceeded upon the assumption 
that a duty to repair had been neglected, 

{h) See Arnold v. Holbrook, supra, where Cockburn, C.J., said, at p. 98 : 
“ The right to deviate may be annexed by prescriptive enjoyment to a 
highway ; but it cannot be presumed to exist as an incident to a limited 
dedication ” ; and in R , v. Oldreeve (1868), 32 J. P. 271, Willes, J., said 
that the right oxistod where an adjoining owner obstructed the road, “ but 
if the obstruction is caused by the action of the elements, then no such right 
accrues to the public.” There appear to be two arguments against the general 
existence of such a right : in the first place, a right of deviation is regarded as 
the foundation of the liability to repair ratione clausurce, yet the latter has 
been held to be limited (see pp. 91, 92, post) ; secondly, when an owner dedicates 
a way to the public, it appears unreasonable to say tnat he must also keep it in 
repair, or be taken to nave dedicated other land on each side of it, unless 
indeed the acts of user giving rise to the inference of dedication have exl ended 
also to such other land. 
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adjoining a highway actively obstructs it (i), or, being under obliga- sect. i. 
tion to repair it, fails to do so, the public may then deviate on to Rights of 
his adjoining land, even through his fences (k). the Public. 


Sect. 2 . — Rights of Owner of Soil. 

Sub-Sect. 1 . — Presumptions as to, and Evidence of, Ownership of the Soil of 

Highways, 

71 . The public right in a highway being a right of passage interest of 
only (i), an owner who expressly dedicates, or is presumed to have «wner after 
dedicated (m), land as a public highway retains at common law {n) e< lca lon * 
his property in the soil, and can transfer it by conveyance or lease 

to others. 

72 . There is a general (o) presumption that the owner of land General 
of whatever tenure (p) adjoining a highway is owner also of the soil 

of one half of the highway (q), i.e., usque ad medium jilum vice ; and ship 0 of soil." 
a similar presumption arises in the case of a private or occupation 
road (r). Such a presumption is, however, prcesumptio juris and not 
juris et de jure : it may be rebutted by evidence, e.g ., by proof of 
title deduced to another from some person shown to have been the 
original owner of the highway (s), or by proof of acts of ownership 
on the part of another (£); and, indeed, acts of ownership, such as 
the letting of the roadside herbage, if continued for a sufficiently 

(t) Ahsor v. French (1678), 2 Show. 28; R. v. Oldreeve (1868), 82 J. P. 271 ; 

Dawes v. Hawkins (1860), 8 0. B. (n. s.) 848; Neill v. Byrne (1878), 2 L. E. Ir. 

287. 

(, k ) nenn's Case (1632), W. Jo. 296. 
ll) Seo p. 49, ante. 

(m) See p. 33, ante. 

(n) As to certain statutes which vest the soil (hut not the subsoil) of high- 
ways in local authorities, see pp. 57—59, post. 

(o) It has been said not to apply “ where a road is defined for the first time 
under a nowly-created authority ” ( R . v. Hatfield ( Inhabitants ) (1835), 4 
Ad. & El. 156) ; but as to turnpikes and awarded roads, see p. 54, post. 

(p) Doe d. Bring v. Pearsey (1827), 7 B. & C. 304. 

(</) Dovaston v. Payne (1795), 2 Hy. Bl. 527, 531 ; 2 Smith, L. C., 11th ed. 

160; Berry and Goodman's Case (1588) 2 Leon. 147; Anon. (1772), Lofft, 358; 

Stevens v. Whistler (1809), 11 East, 51; Cooke v. Green (1823), 11 Price, 736; 

Salisbury (Marquis) y. Great Northern Bail. Co. (1858), 5 O. B. (n. s.) 174 ; 

BecJcett y. Leeds Corporation (1872), 7 Ch. App. 421 ; and cases cited in the follow- 
ing notes. Since the fee must in theory be in some one, the presumption may 
perhaps be regarded as an arbitrary rule adopted as the fairest mode of solving 
difficulties. It has, however, been suggested that it is based on a pre- 
sumption that adjoining owners each contributed half the land required for 
a new highway (see Doe d. Bring v. Pearsey , supra , per Bayley, J. ; 

Holrrws v. Bellingham (1859), 7 0. B. (n. s.) 329). This does not, however, 
explain the similar rule applicable to rivers as ooundaries, as to which see 
titles Boundakies, Fences, and Party Walls, Vol. III., pp. 120 et seq. ; 

Waters and Watercourses ; and compare title Fisheries, Yol. XIV., 
p. 583. 

(r) Holmes y. Bellingham, supra; Smith v. Howden (1863), 14 0. B. (N. 8.) 

398; Noye v. Reed (1827), 1 Man. & Ey. (k. B.) 63 ; Frost v. Richardson (1910), 

103L.T. 22. V 

($) See Anon. (1772), Lofft, 358 ; Headlam y.Hcdley (1816), Holt (n. p.), 463; 

Noye v. Reed , supra ; Beckett v. Leeds Corporation, supra ; Mappin Brothers v. 

Liberty Co., Ltd., [1903], 1 Ch. 118. 

(0 Anon. (1772), Lofft, 358; Holmes y. Bellingham , supra; Beckett v. Leeds 
Corporation , supra . It may be evidence as to acts of ownership at other poiuts ; 
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long period, may confer a statutory title, or justify the presumption 
of a lost grant (a). 

73. In the case of a conveyance (b), or lease (c), of land, of 
whatever tenure ( d ), adjoining a highway ( e ) by a grantor owning 
land on one side of it only, if he can he proved, or is presumed, to 
own also the soil of the highway usque ad medium filum vice , there is in 
general a prcesumptio juris that the soil of the highway usque ad 
medium filum is included in the grant or lease ( /). In such case, if 
the grantor owns the soil of the highway to some point short of, or 
beyond, the medium filum , the presumption is that he granted it 
as far as it was vested in him (g). If he owns land on both sides 
of a highway, the soil of which is vested in him, and grants land 
on one side only, the presumption is that the soil of the highway 
usque ad medium filum passes ( Ji ) ; but, if he grants the land on both 
sides, the presumption is that all the soil of the intervening highway 
passes, although it is not even mentioned (i). 

74. The above-mentioned presumptions arise even though the 
parcels in the grant or lease are described as adjoining or bounded 
by the highway in question, and though the measurements and 
plans appear to exclude any part of the highway (Ic), and they are 
applicable to town streets as well as to country roads (l ) ; but they 

see University College v. Oxford Corporation (1904), 68 J. P. 470, and cases citod 
in note ( b ), p. 54, post. 

(a) II«igh v. West, [1898] 2 Q. B. 19, C. A. ; and see titles Easements and 
Profits A Prendre, VoL XL, pp. 264 et seq. ; Limitation of Actions. 

(ft) The presumption arises also in construing a statute (R. v. Strand Board 
of Works (1863), 4 B. & S. 526, per Cockbukn, C.J., at p. 548. But an assess- 
ment of land to land tax does not include half the adjoining highway ( Central 
Loudon Railway v. Land Tax Commissioners , [1911] W. N. 60), nor does a land 
tax redemption certificate relating to such land (ibid.). 

(r) It applies to leases (see Haynes v. King , [1893] 3 Ch. 439 ; Dwyer v. Rich 
(1871), 6 I. R. C. L. 144, Ex. Ch. ; Mappin Brothers v. Liberty & Co., Ltd., [1903] 
1 Ch. 118; (iillingham v. Gwyer (1867), 16 L. T. 640 ; Hodges v. Lawrance (1854), 
18 J. P. 347); but see Landrock v. Metropolitan District Bail. Co. (1886), 
3 T. L. R. 162, C. A., per Lord Esiier, M.R. 

(d) Tilbury v. Silva (1890), 45 Ch. D. 98, C. A. ; compare Doe d. Bring v. 
Pearsey (1827), 7 B. & C. 304. But in one case a grant of a small piece of copy- 
hold between an old inclosure and the road was held not to include any part of 
the road ( Salisbury ( Marquis ) v. Great Northern Rail. Co. (1858), 5 C. B. (n. s.l 174). 

(e) It applies to private roads also ( Noye v. Bead (1827), 1 Man. & Ry. (k. B.) 
63). 

(/) 1 Roll. Abr. tit. « Grants ” (P), pi. 6 ; Com. Dig. tit. “ Grant,’ ” (E, 6) ; 
Micklethwait v. Newlay Bridge Co. (1886), 33 Ch. D. 133, C. A. ; Lordv. Sydney City 
Commissioners (1859), 12 Moo. P. C. C. 473 ; Simpson v. Dendy (1860), 8 C.B. (n. s.) 
433, affirmed sub nom. Dendy v. Simpson (1861), 7 Jur. (n. s.) 1058, Ex. Ch. ; 
Berridge v. Ward (1861), 10 C. B. (n. s.)400 ; Plumstead Board of Works v. British 
Land Co. (1874), L. R. 10 Q. B. 16 ; Leigh v. Jack (1879), 5 Ex. D. 264, C. A. ; 
Beckett v. Leeds Corporation (1872), 7 Ch. App. 421 ; Pryor v. Petre, [1894] 2 Ch. 
11, 0. A.; Mellor v. Walmesley, [1906] 2 Ch. 166, 179, 0. A. For there is no 
reason why he should retain something of no value to him ; compare Dwyer v. 
Rich, supra . 

(a) Re White's Charities 9 Charity Commissioners v. London Corporation, [1898] 
1 Ch. 659. 

(ft) Micklethwait v. Newlay Bridge Co., supra . 

i) Salisbury {Marquis) v. Great Northern Bail . Co., supra . 

k) Phil. ; Berridge v. Ward, supra ; Simpson v. Dendy , supra 

l) Haynes v. King , supra; Beckett v. Leeds Corporation , supra ; Be White's 
Charities, Charity Commissioners v. London Corporation , supra ; Salt Union, Ltd., 
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may be rebutted if there is anything either in the language of the 
deed, or in the nature of the subject-matter of the grant, or in the 
surrounding circumstances as contemplated by the parties at the 
time, sufficient to show an intention to exclude the highway (»»)• 
In the case of building estates such presumption is easily 
rebutted ( n ), especially if the abutting street is not yet in 
existence (o), or is being made in such circumstances that it 
cannot be supposed that it was intended to pass to the grantee (p) ; 
indeed, it has been doubted whether it applies at all to a building 
estate ( q ), or to the grant of a single house site facing a road 
through an estate (r). 

75. Where a strip of waste land intervenes between a highway 
and the adjoining close, of whatever tenure (s), a presumption arises, 
at any rate as between the lord of the manor and the owner of the 
adjoining close, that such waste land and half the soil of the road- 
way belong to the owner of the close and pass under a conveyance 
or lease of it (t). This presumption, however, may be rebutted by 
proof of acts of ownership upon the strip in question (a) ; and where 


and Droitwicli Salt Co ., Ltd . v. Harvey & Co. (1897), 13 T. L. R. 297 ; London 
and North Western Railway v. Westminster Corporation , [1902] 1 Ch. 269. See 
Mappin Brothers v. Liberty & Co., Ltd., [1903] 1 Ch. 118, and Landrock v. 
Metropolitan District Rail. Co. (1886), 3 T. L. R. 162, C. A., for doubts expressed 
upon the point. 

(m) Salisbury ( Marquis ) v. Great Northern Rail. Co. (1838), 5 0. B. (n. s.) 174, 
where both parties believed the road to be vested in turnpike trustees ; Beckett 
v. Leeds Corporation (1872), 7 Ch. App. 421, where an open market place inter- 
vened, and continual acts of ownership on the part of the grantor wore proved ; 
Pryor v. Petre , [1894] 2 Ch. 11, C. A., where trees in the close sold had been 
valued to and paid for by the grantee, but trees in the lane had not. As to 
river boundaries, see title Bound aiues, Fences, and Pahty Walls, Vol. III., 

p. 121. 

(n) Plnmsicad Board of Works v. British Land Co. (1874), L. R. 10 Q. B. 16, 
where on the plan the new road was separated from the building plot by a thick 
line. 

(o) Leigh v. Jack (1879), 5 Ex. D. 264, C. A. 

(p) Mappin Brothers v. Liberty & Co., Ltd., supra (a lease of land fronting 
on Regent Street then being made, or recently made, by the Crown under 
a special Act) ; compare Squire v. Campbell (1836), 1 My. & Cr. 459 (the 
same street). 

g) Leigh v. Jack , supra , per Cotton, L. J. 

r) Beckett v. Leeds Corporation, supra , per James, L.J. 

s ) Doe d. Bring v. Pearsey (1827), 7 B. & C. 304. 

(t) Grose v. West (1816), 7 Taunt. 39 ; Headlam v. Hedley (1816), Holt (n. p.), 
463; Doe d. Barrett v. Kemp (1831), 7 Bing. 332 ; (1835), 2 Bing. (n. C.) 102, 
Ex. Ch. ; Scoones v. Morrell (1839), 1 Beav. 251 ; Steely. PricJcett (1819), 2 Stark. 
463 ; Mellor v. Walmesley, [1905] 2 Ch. 1 66, C. A., per Stirling, L.J., atp. 179 ; 
Tutill v. West Ham Board of Health (1873), L. R. 8 0. P. 447 ; Vaughan v. De 
Winton (1867), 15 W. R. 1145 ; Doe d. Harrison v. Hampson (1847), 4 0. B. 267 ; 
Simpson v. Dendy (1860), 8 0. B. (n. s.) 433. The rule is probably based on 
the assumption that when inclosing his land the adjoining owner left a strip 
outside his. fence so that the public might use it, if the highway became 
foundrous, instead of breaking his fence ; and see title Copyholds, Yol. VEIL, 
p. 4. 

(a) Doe d. Bring v. Pearsey, supra; e.g ., digging gravel (. Anon . (1772), Lofft, 
358) ; depositing manure or cutting trees ( Simpson v. Dendy , supra), or grazing 
(compare Plumbley v. Lock (1903), 67 J. P. 237). It is a question for a jury 
whether the presumption is rebutted; see Doe d. Harrison v. Hampson, supra ; 
d. Barrett y. Kemp, supra . In Qery v. Redman (1875), 1 Q. B. I). 161, 
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the strip communicates with, or lies near to, larger portions of 
waste, acts of ownership upon such larger portions may be admissible 
as rebutting evidence (l) : similarly, acts of ownership by the owner 
of the close may be proved in order to support the presumption ( c ). 
This presumption appears to apply only as between the lord of a 
manor and an owner of adjoining land (d), and not as between two 
grantees of the lord where there is nothing in their conveyances to 
show under which grant a strip of waste, lying between the land 
of one grantee and a highway, was intended to pass ( e ). 

76. Where a highway owes its origin to some statute or 
statutory award, the ownership of the soil will in general depend 
upon the terms thereof. In the case of highways formed under 
Turnpike Acts, if it cannot be shown that the trustees in fact 
acquired the soil (and the fact that they acquired it at one point 
on the road is no evidence that they did so at another (/)), it is 
a question for the court whether the scheme and framework of the 
Act made it reasonably necessary for them to acquire more than a 
mere easement (#). If they are not shown, and cannot be pre- 
sumed, to have acquired the soil, it remains vested in the 

acquiescence in an award treating the strip as waste of the manor was held 
to rebut the presumption. 

(b) Headlam v. Iledley (1816), Holt (n. r.), 463 ; Steel y. Prickett (1819), 2 
Stark. 463; Grose v. West (1816), 7 Taunt. 39. It is for the court to say 
whether tho larger and smaller portions are so contiguous or have such unity of 
character that evidence as to one is admissible in a dispute as to the other {Doe d. 
Barrett v. Kemp (1831), 7 Bing. 332, (1835) 2 Bing. (n. c.) 102). See also Stanley 
[Bart.) y. White (1811), 14 East, 332 ; Bryan d. Child v. Winwood (1808), 1 Taunt. 
208; Hollis v. Goldfinch (1823), 1 B. & 0. 205; Tyrwhitt v. Wynne (1819), 2 
B. & Aid. 554; University College v. Oxford Corporation (1904), 68 J. P.470; 
Simpson v. Bendy (i860), 8 0. B. (n. S.) 433, affirmed sub norn. Bendy v. Simpson 
(1861), 7 Jur. (n. s.) 1058, Ex. Ch. ; Jones v. Williams (1837), 2 M. & W. 326 ; 
Vaughan v. Be Winton ( i 867), 15 W. II. 1145; Clark v. Klphinstone (1880), 6 
App. Cas. 164, P. C. ; Tutill v. West Ham Board of Health (1873), L. K. 8 C. P. 447. 

i c) Simpson v. Bendy , supra . 

d) White v. Hill (1844), 6 Q. B. 487; compare Smith v. Howden (1863), 14 
O. B. (n. s.) 398 ; Tuiill y. West Ham Board of Health , supra . 

(e) White v. Hill, supra . 

(/) See Hollis v. Goldfinch , supra ; Northam Bridge and Roads ( Proprietors ) v. 
South Stoneham Rural District Council (1907), 71 J. P. 345, C. A. 

(g) “ In general, Turnpike Acts have no effect upon the ownership of the 
soii ” ( Salisbury ( Marquis ) v. Great Northern Rail. Co. (1858), 5 0. B. (n. s.) 174, 
per Byles, J.) ; “ The trustees have only the control of the highway ” ( Bavison 
v. Gill (1800), 1 East, 64, per Lord Kenyon, C.J., at p. 69). A similar rule 
applies also in the case of towing paths. Contrast Hollis v. Goldfinch , 
supra; River Lee Navigation Conservators v. Button (18S1), 6 App. Cas. 685; 
Lord Advocate v. Blantyre [Lord) (1879), 4 App. Cas. 770 ; Badger v. South 
Yorkshire Railway and River Bon Co. (1857), 1 E. & E. 347 ; and Bruce v. 
Willis (1840), 11 Ad. & El. 463, with Northam Bridge and Roads ( Proprietors ) 
v. South Stoneham Rural Bisirict Council , supra , in which case the 
court presumed that the trustees had purchased the fee. The fact that the 
trustees had power to purchase compulsorily does not necessarily justify 
the inference that they did in fact put chase [River Lee Navigation Conservators 
v. Button , supra). In Foley s Charity Trustees v. Dudley Corporation, [1910] 1 
IC. B. 317, C. A., it was presumed from long-continued annual payments that 
the trustees had bought tho soil subject to a fee farm rent, and it was held that 
the defendant corporation as terre-tenants by virtue of their statutory owner- 
ship of the surface were liable to continue the payment. 
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original owner(/t). If they did acquire it, it is probably still vested 
in them ( i ). 

In the case of highways laid out under an Inclosure Act, an 
award of herbage rights on the road to adjoining allottees is not 
sufficient to give them the soil, which primd facie remains in the 
original owner (k) : if, however, the effect of the Act is to take away 
all his former rights not specially reserved, in return for some new 
allotment, the general presumption apparently applies that the 
adjoining allottees own the soil of the road, even though the herbage 
is awarded to the highway authority ( l ). 

Sub-Sect. 2. — Owner* a Rights not Inconsistent with Public Rights. 

77. Apart from any statutory provision, the owner of the soil of 
a highway “has right to all above and underground, except only 
the right of passage for the King and his people ” (m), and may 
exercise all rights of ownership not inconsistent with the public 
right of passage (u). 

Thus he may sue in ejectment if a person incloses, or encroaches 
upon, part of his land comprised in the highway (o). He may main- 
tain an action for trespass against anyone who unlawfully places 
anything upon its surface (]>), and even against the highway 
authority, if they impose upon his land a burden not justified by the 
public right, or by their statutory powers (q). He may also main- 
tain a like action if persons or cattle are on the highway for any 


(/<) If he cannot be traced, semble the usual presumption may apply. Sco 
Grose v. West (1810), 7 Taunt. 39 ; Doe d. Pring v. Pearaey (1827), 7 13. & 0. 304 ; 
Hollis v. Goldfinch (1823), 1 B. & C. 205 ; but see cases cited in note (2), infra. 

(i) Finchley Electric Light Co. v. Finchley Urban Council , [1903] 1 Ch. 
437, C. A. 

[k) R. v. Hatfield ( Inhabitants) (1835), 4 Ad. & El. 156, per Lord Denman, C. J. ; 
compare Hooper v. Bourne (1877), 3 Q . 13. D. 258, 0. A., per Bramwell and 
Brett, L.JJ. 

(/) llaigh v. West, [1893] 2 Q. B. 19, 0. A. ; Ncaveraon v. Pt tcrborcugh Rural 
Council , [1901] 1 Ch. 22 (private road); reversed on other grounds, [1902] 1 
Ch. 557, C. A.; but sco Poole v. Huskinson (1843), 1 1 M. & W. 827, per 
Parke, B. For earlier doubts as to whether the presumption could apply in 
the case of awarded roads, see R . v. Hatfield [Inhabitants), supra ; It. v. 
Edmonton ( Inhabitants ) (1831), 1 Mood. & It. 24 ; compare also Ecroyd v. 
Voulthard , [1897] 2 Ch. 554 (allotment of land bounded by a river). 

{m) Goodtille d. Chester v. Alker and Elmes (1757), 1 Burr. 133, per Foster, J., 
at p. 146 ; 1 Boll. Abr. 392. 

(n) St. Mary , Newinyton v. Jacobs (1871), L. B. 7 Q. B. 47; compare River 
Lee Navigation Conservators v. Button (1881), 6 App. Cas. 685 (towing path). 

fo) Qoodtitle d. Chester v. Alker and Elmes, supra. 

( p) Lade v. ShejJerd (1735), 2 Stra. 1004 (end of a footbridge) ; Northampton 
Corporation v. Ward (1745), 2 Str. 1238 (stall). As to trespass generally, sco 
title Trespass. 

[q) Abercromby v. Fermoy Town Commissioners , [1900] 1 I. B. 302, C. A. 
(erecting barriers) ; Badcliffe v. Marsden Urban District Council (1908), 72 J. P. 
475, following Sutcliffe v. Sowerby Highways Surveyors (1859), 1 L. T. 7, and 
not following R. v. IJealaugh [Inhabitants) (1863), Times , 18th April (substituting 
a bridge for stopping stones) ; Arnold v. Blaker (1871), L. B. 6 Q. B. 433, Ex. Ch. 
(paving a footpath dedicated subject to a right to plough it out) ; Burgess v. 
Northwich Local Board (1880), 6 Q. B. D. 264, per Bindley, J. (depositing an 
excessive quantity of stones) : but soo R. v. Barnes (1884), 1 T. L. B. 24 (slight 
widening of a bridge). 
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purpose not justified by the public light (v) 7 und may remove 
anythin!? unlawfully placed upon the highway, whereas a mere 
passenger may only do so if he is actually obstiucted by it and 
cannot easily circumvent it(s). 

78. Trees growing on a highway, and in general the herbage, 
belong to the owner of the soil (t), who may maintain an action for 
trespass against a person who grazes his cattle thereon (a) ; but the 
herbage may, c.g.> under an inclosure award, be vested in persons 
other than the owner of the soil ( b ). The owner, or allottees (as the 
case may be), may let the right of grazing (c). 

The owner cannot break the soil open, nor otherwise interfere with 
the use of it as a public highway (d) ; but, subject as above, he may 
win the underlying minerals (e), or tunnel beneath the road in 
order to lay pipes (/), or for other purposes (g) ; moreover, if 
once his pipes are laid beneath the road, he may keep them there, 
although in order to lay them he illegally broke open the 
surface (A). Conversely, apart from statutory authority, his con- 
sent is necessary before other persons can lay pipes in the subsoil, 


(r) E.g., if cattle depasture his herbage (Stevens v. Whistler (1809), 11 East, 
51) ; and see further, pp. 49, 50, ante, 

( 8 ) II. v. Mathias (1801), 2 F. & F. 570. 

(i t ) 1 Roll. Abr. 392 ; Turner v. Jtingwood Highway Board (1870), L. R. 9 Eq. 
418. The highway authority may fell them if they are an obstruction to the 
way, but semble it cannot sell them (ibid.), 

(a) Stevens v. Whistler , supra, 

(b) For an allotment of herbage does not necessaril} r confer any right to the 
soil ; see It, v. Hatfield ( Inhabitants ) (1835), 4 Ad. & El. 150, and p. 55, 
ante. A grant of herbage or vesture of a wood does not include timber of great 
trees (see Shep. Touch., p. 97). 

(c) Coverdale v. Charlton (1878), 4 Q. B. I). 104, C. A. ; Ilaigh v. West, [1893] 
2 Q. B. 19, C. A. ; A.-G. and Spalding Rural Council v. Garner , [1907] 2 K. B. 
480 ; Neaverson v. Peterborough Rural Council , [1902] 1 Ch. 557, C. A. In the 
last case the award imposed restrictions as to the kind of cattle to be permitted 
to graze, and such restrictions were held to be permanent ; compare also, as to 
restrictions on grazing on roads recently set out under an Inclosure Act, Ilaigh 
v. West, supra , and the Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 100; and see 
title Commons and Rights of Common, Vol. IV., p. 567. 

(i d ) Goodson v. Richardson (1874), 9 Ch. App. 221, per Lord Selborne, L.C. ; 
A.-G. v. Ashby (1907), 71 J. P. 387, settled (1908) 72 J. P. 449, C. A. ; Ben- 
fieldside Local Board v. Consett Iron Co. (1877), 3 Ex. D. 54. In the last-named 
case it was held that the right to win minerals reserved to a lord of a manor 
under an Inclosure Act did not justify him in so working them as to let down 
an awarded road set o»'t under the same Act. So, too, he cannot use a public 
footpath for private cart traffic if such traffic interferes with the rights of foot- 
passengers (A bercromby v. Fermoy Town Commissioners , [1900] I. R. 302, C. A.). 

(e) Goodtitle d. Chester v. Alker and Elmes (1757), 1 Burr. 133; Benfieldside 
Local Board v. Consett Iron Co., supra; see also Highways and Locomotives 
(Amendment) Act, 1878 (41 & 42 Viet. c. 77), s. 27 ; and as to the effect of 
causing a subsidence by working minerals, see p. 61, post. 

(/) Goodtitle d. Chester v. Alker and Elmes , supra; Poplar Corporation v. Mill wall 
Dock Co. (1904), 68 J. P. 339. 

(a) Cattle v. Stockton Waterworks (1875), L. R. 10 Q. B. 453 ; Cunliffe v. 
Whalley (1851), 13 Beav. 411, where the court refused to interfere although the 
turnpike trustees had power to lower the road if they thought fit, and the tunnel 
would prevent them doing so ; but see, as to streets in urban districts, p. 250, post. 

(h) Battersea Vestry v. County of London and Brush Provincial Electric Lighting 
Co., Ltd,, [1899] 1 Ch. 474, C. A.; Walker Urban District Council v. Wigham, 
Richardson & Co., Ltd. (1901), 66 J. P. 152. 
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tunnel through it, or otherwise interfere with it (t) ; and if such pipes 
are laid, or tunnel made, under statutory authority, the existence of 
the highway will not deprive him of a right to compensation (/c). 

Similarly the owner of the land, being also the owner of the air 
above usque ad caelum, may restrain the erection of wires above 
the highway (Z), and may himself erect, or permit others to erect, 
such wires so long as they are high enough not to interfere with the 
public right (in). 

79. The owner of a highway is not chargeable to private 
improvement expenses («), nor rateable in respect thereof ; but if 
he takes tolls he may be rateable in respect of them (o). 

Sub-Sect. 3 . — Statutory vesting of Certain Highways in Local Authorities . 

80. Every “main road ” and the materials thereof, and all drains 
belonging thereto, vest in the county council (or county borough 
council, as the case may be), except where an urban authority 
has retained the power and duty of maintaining and repairing such 
road (p), in which case it vests in the urban authority as a street ( q ), 

Subject as above mentioned in all urban districts, and in rural 
districts (or contributory places) in which the Public Health Act, 
1875, s. 149, has been adopted, all “ streets” (r) which are for the 
time being highways repairable by the inhabitants at large, and the 
pavement, stones, and other materials thereof, and all buildings, 
implements, and other things provided for the purposes thereof, 
vest in and are under the control of the local authority (s). 

(i) And a licence from the local authority to the trespasser is no answer to 
the action ( Goodson v. Richardson (1874), 9 Ch. App. 221 (pipes); l Food v , 
Ealing Tenants , Ltd,, [1907] 2 K. B. 390 (drain to connect house with a public 
sewer) ; Tunbridge Wells Corporation y. Baird , [1896] A. C. 434 (construction of 
lavatories); Salt Union , Ltd . and Droitwich Salt Co Ltd. v. Harvey & Co. (1897), 
13 T. L. R. 297 (pipes) ). Compare A.-G. v. Sheffield Gas Consumers Co. (1853), 
3 De G. M. & G. 304, C. A., and A.-G. v. Cambridge Consumers Gas Co. 
(1868), 4 Ch. App. 71, where rival companies sought to interfere with the laying 
of pipes. As to erection of posts under statutory powers, see Escott v. Newport 
Corporation , [1904] 2 K. B. 369 ; Andrews v. Abertillery Urban District Council , 
[1911] W. N. 66. 

(k) E.g ., for the taking of his subsoil ( Ramsden v. Manchester , South Junction , 
and Altrincham Rail. Co. (1848), 1 Exch. 723) ; or in respect of rights of support 
acquired against his land, as to which see Normanton Gas Co. v. Pope and 
Pearson , Lid. (1882), 48 L. T. 666. Semble if a pipe burst he might, under some 
circumstances, have a right of action for injury to the subsoil (see Cattle v. 
Stockton Waterworks Co. (1875), L. R. 10 Q. B. 453); and see title Compulsory 
Purchase of Land and Compensation, Vol. VI., p. 65. As to the acquisition 
of a statutory title to a tunnel beneath a highway, see Bevan v. London Portland 
Cement Co., Ltd. (1892), 67 L. T. 615. 

(/) Wandsworth Board of Works v. United Telephone Co. (1884), 13 Q. B. D. 
904, C. A. 

(to) Finchley Electric Light Co, y. Finchley Urban Council , [1903] 1 Ch. 437, 
C. A. 

(w) See p. 218, post . As to land tax, see Central London Railway v. Land 2'ax 
Commissioners , [1911] W. N. 60. 

(o) See title Rates and Rating. As to tolls, see p. 62 , post. 

(p) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 11 (6). 

(q) See infra . As to the retention of main roads by urban authorities, see 
p. 26, ante. 

(r) For the definition of “street,” seep. 16, ante. 

(s) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 149. 
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81 . The effect of these provisions is not to transfer the freehold 
to the authority, even where it had originally been vested in turnpike 
trustees (t), but merely to vest in the authority the property in the 
surface of the street or road, and in so much of the actual soil 
below, and air above, as may reasonably be required for its control, 
protection, and maintenance as a highway for the use of the 
public (a), and to this extent the former owner is divested of his 
property. Thus the herbage vests in the authority, and it may let 
the right of pasturage ( b ) ; but whether trees growing upon the 
highway similarly vest in it is, perhaps, doubtful (c). The authority 
may maintain an action of trespass against persons who without 
authority break open the surface to lay pipes or w T ires (d), or who 
let down the surface by mining operations (c); and an urban 
authority may itself erect, or authorise others to erect, in a 
street vested in it such posts and wires as it has authority 
to provide for the purpose of lighting its area by electricity (/). 
The property of the authority does not, however, extend further 
than is necessary for the maintenance and user of the street as 
a street. Thus it cannot interfere with telephone (r/) or light- 
ing (//) wires stretched across the street in such a way, and at such 
a height, as to cause no danger or inconvenience to the public ; 
it acquires no title to the minerals (i) ; it has no power to 


(£) Finchley Electric Light Co. v. Finchley Urban Council , [1903] 1 Ch. 437, 
C. A. ; but as terre-tenant of the surface the authority maybe liable for a rent 
formerly payable by such trustees (Foley's Charity Trustees v. Dudley Corpora- 
tion , [1910] 1 K. B. 317, 0. A.). 

(a) Tunbridge Wells Corporation v. Baird , [189G] A. C. 434 ; Finchley Electric 
Light Co. v. Finchley Urban Council, supra (“ that which is vested is the aroa of 
user,’* per Collins, M.R.); Bagshaw v. Buxton Local Board of Health (1875), 
1 Ch. D. 220 ; Rolls v. St. George the Martyr , Southwark, Vestry (1880), 14 
Ch. D. 785, C. A. ; Poplar Corporation v. Milluall Dock Co. (1004), 68 J. 1\ 330 ; 
Sydney Municipal Council v. Young, [1808] A. C. 457, P. C. ; Wandsworth Board 
of Wotks v. London and South-Western Bail. Co. (1862), 31 L. J. (cn.) 854; and 
cases cited in the following notes. For cases as to the “ vesting ” of sewers, 
see title Sewers and Drains. 

(b) Coverdale v. Charlton (1878), 4 Q. B. D. 104, C. A. 

(c) Coverdale v. Charlton, supra ; Surbiton Improvement Commissioners v. 
il/e£eaZ/(1888), Times , 14th November. In the case of injury to trees in a street 
vested in an urban authority, the offender may be oidercd to pay compensation 
to the authority (Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 140), see p. 214, 
post ; but, semble, the provision may be intended to refer to trees planted by the 
authority, although in 1875 it had no real power to plant trees in a highway. 

(d) Hyde Corporation v. Oldham, Ashton, and Hyde Electric 'Tramway, Ltd . 
(1900), 64 J. P. 596, C. A. 

(e) In such a case the authority must act reasonably in restoring the road, and 
not necessarily raise it to its original level regardless of cost and of the possibility 
of providing a reasonably good road at the new level ( Lodge Holes Colliery Co., 
Ltd. v. Wednesbury Corporation, [1908] A. C. 323; compare A.-G. y. Conduit 
Colliery Co., [1895] 1 Q. B. 301). 

(/) /.c., under the Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 161 ; 
see Fareham Local Board and Fareham Electric Light Co. v. Smith (1801), 7 
T. L. It. 443 ; compare Escott v. Newport Corporation, [1904] 2 K. B. 369 ; and 
see title Electric Lighting and Power, Yol. XII., p. 642. 

(g) Wandsworth Board of Works v. United Telephone Co. (1884), 13 Q. B. D. 
904, C. A. 

( h ) Finchley Electric Light Co. v. Finchley Urban Council, supra . 

(i) See Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. 
C. 77), e. 27. 
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interfere with the subsoil, c.g., by constructing lavatories (k) ; nor 
can it authorise persons to lay pipes for trading purposes in the 
subsoil, or even in the macadam of the street ( l ). Moreover, if a 
person wrongfully opens the street and lays pipes in the subsoil, 
the authority cannot compel him to remove them when he has 
restored the surface, since there is no continuing trespass on its 
property (m). Further, it would seem that in the case of a mere 
trifling encroachment the courts will not necessarily grant an 
injunction at the suit of the authority (n). 

82. In the case of streets thus vested in a local authority the Rights of 
original owner’s rights and property remain, except so far as they ori £" ial 
are transferred to the authority ; and, even so far as they are thus °" ucr ‘ 
transferred, they revest in him if the street or road ceases to be a 
highway ( o ). 

Sect. 8. — Right of Access by Owner of Adjoining Premises. 

83. An owner of land adjoining a highway is entitled to access Adjoining 
to such highway at any point at which his land actually touches owner’s right 
it (/>), even though the soil of the highway be vested in another ( q ) ; highway/ 0 
but he has no such right if a strip of land, however narrow, belong- 
ing to another and not subject to the public right of passage, inter- 
venes (r). Where a footwalk intet'venes between the carriage way 
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(7c) Tunbridge Wells Corporation v. Baird , [1896] A. 0. 434 ; London and North 
Western Railway v. Westminster Corporation, [IWU] 1 Oh. 759, C. A., reversed 
on the facts, [1905] A. C. 426 ; but see now the Public Ilealth Acts Amendment 
Act, 1907 (7 Edw. 7, c. 53), s. 47. 

(/) Salt Union , Ltd. y. Harvey Co. (1897), 01 J. P. 375. The subsoil is not 
given to an authoi ity by the vesting provisions for sewerage purposes [Tun- 
bridge Wells Corporation v. Baird, supra ; Finchley Electric Light Co. v. Finchley 
Urban Council } [1903] 1 Ch. 437, C. A., per Collins, M.R. ; but s ooper Brett, L. J. f 
in Coverdale v. Charlton (1878), 4 Q. 13. D. 104, C. A. ; and per Kekewicii, J., 
in Salt Union , Ltd. v. Harvey & Co., supra; and as to special provisions in the 
metropolis, see Westminster Corporation v. London and North Western Railway , 
[1905] A. 0. 426. 

(rn) Battersea Vestry y. County of London and Brush Provincial Electric 
Lighting Co., Ltd., [1899] 1 Ch. 474, C. A. ; Walker Urban District Council v. 
Wigliam , Richardson Go., Ltd. (1901), 66 J. P. 152 ; Hyde Corporation v. 
Oldham ., Ashton, and Hyde Electric Tramway, Ltd. (1900), 64 J. P. 596, C. A. 

(n) Wandsworth Board of Works v. London and South-Western Rail. Co. (1862), 
31 L. J. (ch.) 854, where a railway company proceeded to widen a bridge after 
its statutory powers had expired, and in so doing encroached slightly on the 
highway, but the benefit to the public outweighed any inconvenience. 

(o) Rolls v. St. George the Martyr , Southwark , Vestry (1880), 14 Ch. D. 785, 
C. A. 

(p) Woody er y. Hadden (1813), 5 Taunt. 125, 132; Berridgey. Ward (1860), 
2 P. & F. 208, per Cockbukn, C.J., at p. 212 ; Manchester Corporation v. Chap- 
man (1868), 37 L. J. (m. c.) 1713 ; Marshall v. Ullcswater Co. (1871), L. R. 7 Q. B. 
166, per Blackburn, J., at p. 172; Lyon v. Fishmongers ’ Co. (1876), 1 App. 
Cas. 662, per Lord Selborne, at p. 684 ; Cotton's Trustees v. Metropolitan Rail . 
Co. (1880), Times , 10th March ; compare Campbell v. Paddington Borough Council 
(1911), 27 T. L. R. 232 (obstruction of view). 

* ^ Ramuz v. Southend Local Board (1892), 67 L. T. 169. 

(r; See Marshall v. Ulleswater Co., supra; Lightbound v. Higher Bebington 
Local Board (1885), 16 Q. B. D. 577, C. A. ; Williams v. Wandsworth Boaid of 
Works (1884), 13 Q. B. 1). 211. So, too, he may be unable to exercise his right 
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and the adjoining premises, the owner of such premises, if he also 
owns the soil usque ad medium filum vice, is entitled at common law 
to access across the footwalk to the carriage way for any kind of 
traffic which is necessary for the reasonable enjoyment of his 
premises, and will not, as he proposes to conduct it, cause a sub- 
stantial nuisance (a ) ; and, it seems, his rights are the same even if 
be does not own the soil of the highway (6). 

84. In districts in which the Public Health Acts Amendment 
Act, 1907, s. 18(c), is in force, the local authority may permit 
new means of access to be provided for horses or cattle, or 
wheeled vehicles exceeding 4 feet in width or 2 cwt. in weight, 
between any street which has become a highway repairable by the 
inhabitants at large, and adjoining premises across a kerbed or 
paved footway, subject to the following conditions : — (1) Notice in 
writing must be given and detailed plans of the intended means of 
access must be submitted ; (2) the plans must be approved (d) by 
the local authority, and the works executed under its supervision 
and to its reasonable satisfaction ; (3) the new means of access 
may only be used subject to any restrictions which attach to the 
use for the like purpose of any carriage way forming part of a 
highway repairable by the inhabitants at large. 

85. An adjoining owner’s right of access from his premises to 
the highway is a private right, and is distinct from his right to use 
such highway as soon as he is upon it, which (at any rate if the 
soil of the highway is not his) he enjoys only as a member of the 
public ( e ). Interference with such private right will, if wrongful, 


if he has allowed another person to acquire some easement over his land incon- 
sistent with such exercise, e.g., a right to have an advertisement board erected 
on the frontage ; see Moody v. Steggles (1879), 12 Ch. D. 261. 

(a) St. Mary , Newington v. Jacobs (1871), L. It. 7 Q. B. 47, in which case the 
vestry had refused permission to the owner to make a paved crossing for carts, 
and it was held that he was properly acquitted of a charge of damaging the 
flags by his carts. 

(b) In fact the defondant in St. Mary , Newington v. Jacobs , supra , did not 
own the soil of the street, which was vested by statute in the vestry, although 
the judgment was based on the assumption that he did. But Lyon v. Fish- 
mongers 9 Co. (1876), 1 App. Cas. 662, and Ilamuz v. Southend Local Board (1892), 
67 L. T. 169, show that an adjoining owner’s right of access is not in general 
dependent upon ownership of the highway. 

(c) 7 Edw. 7, c. 53. Tho effect of this enactment is obscure. There is no 
provision imposing a penalty in case an owner makes an access without the 
authority’s approval ; and it may be doubted whether the section takes away 
existing common law rights. Possibly its effect is to relieve an owner, who 
obtains the authority’s approval, from liability to any vexatious proceedings in 
which he would have to prove that he was acting within his rights and not 
causing a nuisance. 

(d) An appeal lies to quarter sessions against the refusal to approve (ibid . , 
s. 7). As to the procedure on such appeals, see title Magistrates. 

(i e ) A.-G. v. River Thames Conservators (1862), 1 Hem. & M. 1 ; Fritz v. 
Hobson (1880), 14 Ch. D. 542; Chaplin (W. H.) & Co., Ltd . v. Westminster 
Corporation , [1901] 2 Ch. 329. Difficulties may arise in defining exactly where 
the private and public rights respectively end and begin (ibid.); but a lamp- 
post on the kero, which impedes only the transference of goods across the 
pavement to a doorway of premises, is an interference with the public, and not 
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support an action (/), and amounts to “ injurious affection 99 of his Sect - 
premises for compensation purposes ( g ). Accordingly, an adjoining Right of 
owner may recover damages or compensation where the level of a Access by 
highway alongside his premises has been altered (Ji), or where an P? 11 ? 1 * 0 * 
unreasonable use of such highway has rendered access to his shop Adjoining 
unnecessarily inconvenient to himself or his customers (£). In remises, 
general, however, where the act complained of is expressly or Remedies for 
impliedly authorised by statute no action for damages will lie, and in terference 
the only remedy is a claim for compensation, if such is provided 
for by the statute (k). 

86. A highway authority (merely as successor to a surveyor Alteration of 
of highways or highway board) cannot justify the raising or level * 
lowering of the level of a highway so as to interfere with an 
adjoining owner’s right of access ( l ); but, if a highway subsides, it 
is entitled to raise the level so far as is necessary for the purposes 
of ordinary traffic, notwithstanding that the access to adjoining 
premises (which have also subsided) is thereby interfered with (??i). 

It would, indeed, appear that as against adjoining owners the 
authority may, at any rate if it acts promptly, raise it to its original 
level, although it is not absolutely necessary to do so (m) ; but as 
against the persons (if any) liable for the subsidence and damage, 
the authority must act reasonably in deciding what repairs to do (?i). 

with the private right {Chaplin (IF. II.) cfc Co., Ltd . v. Westminster Corporation, 

[1901] 2 Ch. 329). Compare Goldberg & Sons , Ltd. v. Liverpool Corporation 
(1900), 82 L. T. 362 ; Escott v. Newport Corporation, [1904] 2 K. B. 369 ; Andreas 
v. Abertillery Urban District Council , [1911] W. N. 66. 

(/) Lyon v. Fishmongers' Co. (1876), 1 App. Cas. 662; A.-G. v. Ilivcr Thames 
Conservators (1862), 1 Hem. & M. 1 ; Ilosey. Groves (1843), 5 Man. & Gk 613; 

Fritz v. Hobson (1880), 14 Ch. D. 542. 

(g) Moore v. Great Southern and Western Rail. Co. (1859), 10 I. C. L. R. 46, 
dx. Ch. ; and see title Compulsory Purchase of Land and Compensation, 

Vol. VI., pp. 46, 47. 

(h) Moore v. Great Southern and Western Rail . Co., supra; Tuohey v. Great 
Southern and Western Rail . Co. (1859), 10 1. C. L. R. 98 ; R. v. Eastern Counties 
Rail. Co. (1841), 2 Q. B. 347 ; A.-G. v. River Thames Conservators, surra; see also 
Bigg v. London Corporation (1873), L. R. 15 Eq. 376, and cases cited in note (m), 
infra , and note (p), p. 62, post. 

(t) Fritz v. Hobson , supra . Compare Barber y. Peuley , [1893] 2 Ch. 447 (crowds 
waiting at the door of theatre). 

{k) See Bold v. Williams (1857), 21 J. P. 84; Wedmore v. Bristol Corporation 
(1862), 7 L. T. 459 ; Boulton v. Crowther (1824), 2 B. & C. 703 ; Arnott v. Whitby 
Urban District Council (1909), 73 J. P. 369; but an action will lie if the act is 
done oppressively, or so as to cause unnecessary damage ( Mil ward v. Redditch 
Local Board of Health (1873), 21 W. R. 429) 

( l ) Burgess v. Northwich Local Board (1880), 6 Q. B. I). 264. To substantially 
raise the road is a trespass as against the owner of the soil {ibid.), and see p. 62, 
post. The dictum of Bramwell, L.J. (the dissenting judge), in Nutter 
v. Accrington Local Board of Health (1878), 4 Q. B. D. 375, C. A., to the effect 
that an adjoining owner’s right to have the level maintained depends upon his 
ownership of the highway appears to have found no subsequent support, but, of 
course, in rural districts ne does generally own the soil usque ad medium filum. 

{m) Whether the highway be vested m it or not ; see Burgess v. Northwich 
Local Board, supra ; Atherton v. Cheshire County Council (1895), 60 J. P. 6, 0. A. ; 

Wednesbury Corporation v. Lodge Holes Colliery Co., Ltd., [1907] 1 K. B. 78, 84, 

C. A., reversed, [1908] A. 0. 323. So far as the ratepayers are concerned, they 
may raise it to the original level (Burgess v. Northwich Local Board, supra, per 
Lopes, J.). 

(n) See note (e), p. 68, ante. 
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On the other hand, where an urban authority or a rural authority 
with urban powers acting under the powers conferred by the Public 
Health Act, 1875 (o), causes the soil of any street vested in it to be 
raised, lowered, or altered, it must compensate the owner of adjoining 
premises which are depreciated thereby (p). Under this provision 
the construction of a raised footpath alongside an owner’s premises, 
openings for carriages being loft at various places, may be a subject 
for compensation, but in the absence of unreasonable conduct will 
not support an action ( q ). 

87. Where an obstruction, though possibly near to a person’s 
premises, interferes only with his public right, and not with his 
private right of access, his claim, it any, must be based upon the 
ground of a public nuisance causing special damage to him (r). 

Sect. 4. — Tolls. 

88. The common law recognises two classes of tolls payable 
under a grant or presumed grant from the Crown ( s ) in respect of the 
passage of a highway or bridge, namely, “ tolls- traverse ” and “ tolls- 
thorough.” 

A toll-traverse is a toll taken in respect of the original ownership 
of the land crossed by the public (though now perhaps severed 
therefrom), such land having been at the date of the grant the 
private property of the grantee, and having been then dedicated by 
him to the public in consideration of the toll to be taken. 

A toll-thorough is independent of any ownership of the soil by 
the original grantee, the consideration necessary to support it being 
usually the liability to repair the particular highway or bridge (t). 


(o) 38 & 39 Yict. c. 55, s. 149 (see p. 211, pos f ); or under an Act the purposes 
of which are declared to be purposes of the Public lloalth Act, 1875 (38 & 39 
Yict. c. 55), as in Arnott v. Whitby Urban District Council (1909), 73 J. P. 3G9. 

(p) See Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 308; Burgess v. 
North wick Local Board (1880), 6 Q. B. D. 264 ; Nutter y. Accrington Local 
Board of Health (1878), 4 Q. B. I). 375, C. A., affirmed sub nom. Accrington 
Corporation v. Nutter (1880), 43 L. T. 710, H. L. ; Jl. v. Wallasey Local Board 
(1869), L. It. 4 Q. B. 351. If the authority contends that it was only restoring 
to its original level a road which had subsided many years before, and was 
thorefore exercising the powers of surveyors, tho onus is on it to satisfy the 
court that it was acting under those powers and not under the Public Health 
Act, 1875 (38 & 39 Yict. c. 55), s. 149 {Pearsall v. Brierley Hill Local Board 
(1883), 11 Q. B. D. 735, C. A.; affirmed sub nom. Brierley Hill Local Board 
V. Pearsall (1884), 9 App. Cas. 595). 

(i q ) Selfors v. Matlock Bath Local Board (1885), 14 Q. B. D. 928. See also Ely 
Brewery Co. v. Pontypridd Urban District Council (1903), 68 J. P. 3, C. A., as 
to alterations in a street causing adjoining premises to be fioodod. 

(r) For nuisances, see pp. 151 et scy., post. 

(s) A toll is a franchise, and may be claimed either by royal grant or by 
immemorial usage and prescription which presupposes a former grant, or 
by statute; see titlo Constitutional Law, Yol. VI., p. 490; Weymouth 
Corporation v. Nugent (1865), 6 B. & S. 22. As to canal tolls, see title Rail- 
ways and Canals ; as to ferry tolls, title Ferries, Yol. XIV., p. 560 ; as to 
harbour and pier tolls, titles SmrriNO and Navigation ; Waters and 
Watercourses; as to market tolls, title Markets and Fairs. As to the 
rating of tolls, see title Rates and Rating. 

( t ) Highway tolls are now almost obsolete, and therefore the law with 
regard to this distinction appears to deserve no detailed discussion. Reference 
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A toll reasonable in amount, but varying from time to time 6ect - 
according to the value of money, is valid in law (a). T0JI3. 

89. Highway and bridge tolls may also be payable under Highway and 
statute. Statutory turnpike tolls no longer exist (b); but there are bridge toll* 
still tolls payable in respect of the passage of bridges under special 
Acts (c). It is doubtful whether a bicycle is a “ carriage ” for the 


may be made to Gunning, Law of Tolls (18.33), and the cases therein cited, 
more especially Pelham {Earl) v. Bicker sgil i (1787), 1 Term Rep. 630 ; Brett v. 
Beales (1829), Mood. & M. 416,427; Truman v. IV ah/ ham and luy (1766), 2 
Wils. 296 ; Smith v. Shepherd (1599), Moore (k. b.), 57-1 ; and to the later cases 
of R . v. Salisbury {Marquis) (1838), 8 Ad. & El. 716; Brecon Markets Co. v. 
Neath and Brecon Rail. Co. (1872), L. It. 7 0. P. 555; Foreman y. U 'hitstable Free 
Fishers and Dredgei's (1809), L. R. 4 II. L. 266; Laivrcnce y. Hitch (1868), L. R. 

3 Q. 13. 521, Ex. Ch. ; Austcrberry v. Oldham Corporation (1885), 29 Ch. 1). 
750, C. A. ; Midland Rail. Co. y. Woiton (1886), 17 Q. B. D. 30, C. A. ; A.-<h 
v. Simpson , [1901] 2 Ch. 671, C. A.; reversed, sub nom. Simpson v. A.-G ., 
[1904] A. C. 476. Tolls-traverse are rateable, but not toll s- thorough ; see, 
further, title Rates and Rating. 

(a) Lawrence v. II itch , supra . 

\b) See p. 15, ante . 

(c) In case of dispute reference must be made to the precise terms of the 
special Act, although decisions under the Turnpike Acts may be useful. The 
following may he referred to : — As to the proper position for a bridge tollgate, 
Royal v. Yaxley (1872), 20 W. R. 903; as to the distinction between imposing 
fresh toils and composing now tolls within the meaning of a covenant, Conway 
Bridge Commissioners v. Jones (1910), 26 T. L. R. 81, 259, C. A. ; as to tolls on 
floating bridges, Ward v. Gray (1865), 6 B. & S. 345 ; Portsmouth Bridge Co. v. 
Nance (1843), 6 Man. & G. 229; as to taxed carts, Purdy v. Smith (1859), 

1 E. & E. 511 ; Williams v. Lear (1872), L. R. 7 Q. B. 285 ; as to steam ploughs, 
Skinner v. Visger (1873), L. R. 9 Q. B. 199; as to tolls payable according to 
width of wheels or weight, Becrling v. Terry (186‘J), 6 L. T. 186; James v. 
JHclcenson (1863), 14 C. B. (N. 8.) 416; Chamberlin v. Songhurst (1775), 1 Cowp. 
365 ; Ridge v. Garlick (1818), 2 Moore (c. P.), 481 ; Pick/ord v. Davis (1834), 

4 Moo. & S. 683 ; as to exemption of military stores, London and South Western 
Rail. Co. v. Reeves (1866), L. It. 1 C. P. 580 ; Toomer v. Reeves (1867), L. R. 3 C. P. 
62; as to exemption of soldiers and volunteers, Ward v. Gray, supra; Hinds 
v. Thring (1877), 36 L. T. 216 ; Stephenson v. Taylor (1861), 1 B. & S. 95, 101 ; 
Teather v. Turner (1863), 7 L. T. 785 ; Humphrey v. Bethel (1866), L. R. 1 C. P. 
215 ; as to exemption of ministers and worshippers, Temple v. Dickinson (1858), 
1 E. & E. 34; Brunskill v. Watson (1868), L. It. 3 Q. 13. 418; Layard v. Grey 
(1868), L. It. 3 Q. 13. 415 ; Smith v. Barnett (1870), L. R. 6 Q. B. 34 ; Lewis v. 
Hammond (1818), 2 B. & Aid. 206; as to exemption of seafaring persons, Sharp 
v. Fields (1864), 10 L. T. 33S ; as to exemptions of fodder for cattle, Clements v. 
Smith (I860), 3 E. & E. 238; of agricultural produce, Oram y. Gait (I860), 
1 L. T. 326 , of animals going to pasture, Harrison v. Brough (1796), 6 Term Rep. 
706 ; Warmly y. Deakin (1863), 14 0. B. (N. s.) 124 ; of manure, Richens v. 
Wiggins (1863), 3 B. & S. 953 ; R. y. Freke (1856), 5 E. & B. 944 ; Foster v. 
Tucker (1870), L. R. 5 Q. B. 224; R. v. Adams (1817), 6 M. & S. 52 ; Harrison 
v. James (1787), 2 Chit. 547 ; Pratt v. Brown (1838), 8 C. & P. 244 ; of lime, 
King y. Gough (1773), 2 Chit. 655; Hickinbotliam y. Perkins (1819), 3 Moore 
(C. P.), 185; of implements of husbandry, R. v. Malty (1858), 8 E. & B. 712 ; 
Rapley y. Richards (1861), 12 W. R. 864 ; Ablert y. Pritchard (1866), L. R. 1 C. P. 
210; of road materials, Osmond y. Widdicombe (1818), 2 B. & Aid. 49; R. v. 
Lord (1855), 4 W. R. 83 ; as to passing and repassing on the same day, Hill v. 
Browning (1870), 22 L. T. 712 ; Loaning y. Stone (1824), 2 B. & C. 515 ; Norris 
v. Poate (1825), 10 Moore (c. P.), 293 ; Waterhouse y. Keen (1825), 4 B. & C. 200; 
Fearnley y. Morley (1826), 5 13. & C. 25 ; Fenton y. Swallow (1834), 1 Ad. & El. 
723 ; Jackson v. Curwen (1826), 5 B. A’ C. 31; Gray y. Shilling (1820), 4 Mooro 
(c. P.), 371 ; Chambers v. Williams (1826), 7 Dow. & Ry. (k. b.) 842; Williams 
v. Sangar (1808). 10 East, 66; Hopkins v. Thorogood (1831), 2 B. & Ad. 916; 
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Highways, Streets, and Bridges. 

purpose of any toll Act passed prior to the invention of bicycles (<f) j 
but a tramcar has been held to be a “ coach chariot or chaise ” (e). 

90. A common law right to take tolls may become merged in 
and extinguished by a later statutory right, and in such case will 
not revive upon the expiration of the statute (/). Non-exercise of 
such a right may perhaps justify a presumption of its surrender; 
but a statutory right to toll cannot be lost by non-exercise ((/). 

91. The power of distress is incident to every legal toll (h), 
and in general an action will lie for tolls unpaid (t). Excessive toll 
paid under protest may be recovered by action (k). 

92. The freeing of highways and bridges from tolls is an 
object which county councils and other highway authorities may 
effect under the Highways and Bridges Act, 1891 (l). 

93. The Sovereign is at common law exempt from tolls (m); and 
the exemption extends to his private horses and carriages when 
being used by his permission, even though not in his service (n). 

Niblett v. Pottow (1834), 1 Bing. (n. c.) 81 ; Elcin v. Flay (1845), 1 New Sess. Cas 
561 ; Johnson v. CocJcsedye (1858), 5 C. B. (n. 8.) 286; James v. Dickenson (1863), 
14 C. B.(n. s.) 416 ; 11, v. Ruscoe (1838), 8 Ad. & El. 386 ; Short y. Hudson 
(1860), 5 EL. & N. 559 ; Comley v. Carpenter (1865), 18 C. B. (n. 8.) 378 ; Pearson 
v. Tazewell (1865), 19 C. B. (n. 8.) 384 ; Eatwell y. Richmond (1865), 18 C. B. 
(n. s.) 364; as to compounding for tolls for a fixed period, Stott v. Cleyy 
(1863), 13 0. B. (n. 8.) 619; as to evading tolls, Maurice v. Marsden (1850), 19 
L. J. (c. P.) 152 ; R, v. Irving (1848), 12 Q. B. 429 ; Veitch v. Exeter Turnpike 
Roads Trustees (1858), 8 E. & 13. 986; Stanley v. Mortloclc (1870), L. B. 5 C. P. 
497 ; Harding v. Headington (1874), L. It. 9 Q. B. 157 ; Hartley v. Bowlzer 
(1865), 11 L. T. 767 ; R, v. Cambridge Justices (1822), 1 Dow. & By. (k. b.) 
325; R. v. Middlesex Justices (1843), 2 Dowl. (n. 8.) 719; Barnes v. White 
(1845), 1 C. B. 192; as to extortion or exaction by toll-collectors, Waterhouse 
v. Keen (1825), 4 B. & C. 200 ; R. v. Hamlyn (1816), 4 Camp. 379; R, v. Hants 
Justices (1830), 1 B. & Ad. 654 ; Beacock v. Harris (1808), 10 East, 104. As to 
the exemption of funerals, see Turnpike Boade Act, 1822 (3 Geo. 4, c. 126), s. 32, 
and title Burial and Cremation, Vol. II., p. 484. As to exemption of clergy 
and those attending places of worship, see title Ecclesiastical Law, Vol. XL, 
p. 556. 

(c£) In Cannan v. Abingdon (Earl) y [1900] 2 Q. B. 66, a bicycle was held to 
be a carriage within the words “ coach, chariot, berlin, hearse, chaise, chair, 
calash, wagon, wain, drag, cart, car or other carriage whatsoever n ; but this 
decision was doubted in Simpson v. Teignmouth and Shaldon Bridge Co., [1903] 

1 K. B. 405, C. A., where a bicycle was held not to be within the words 
“coach, chariot, hearse, chaise, berlin, landau, phaeton, gig, whiskey, car, 
chair, coburg, or other carnage being on springs.’ * See also to the same effect, 
Smithy . Kynnersley , [1903] 1 K. B. 788, C. A. (“sledge, drag, or such like 
carriage”) ; and Williams v. Ellis (1880), 5 Q. B. D. 175. 

(e) Vlymouth , Stonehouse and Devonport Tramways Co, v. Qeneral Tolls Co,, 
Ltd. (1898), 14 T. L. B. 531, H. L. 

(/) New Windsor Corporation y. Taylor , [1899] A. 0. 41 ; Manchester Cor - 
poration v. Lyons (1882), 22 Ch. D. 287, C. A. 

{g) Beards y. Goldsmith (1879), 40 L. T. 328. 

(h) Simpson v. A.-C., [1904] A. C. 476, 488. 

(/) Unless some special and exclusive remedy is given bv statute ( Great 
Eastern Rail. Co. v. Harwich Corporation (1879), 41 L. T. 533, H. L.). 

(k) See cases cited in note (d), supra. 

\l) 54 & 55 Viet. c. 63, s. 3. 

(m) Apart, of course, from any enactment specially bindir g him. So also is his 
eonsort (Co. Litt 133 b ; Weymouth Corporation y. Nugent * 1865), 6 B. & S. 22). 

(n) Westover v. Perkins (1859), 2 E. & E. 57. 



Part IV. — Rights in Connection with Highways. 


65 


Apparently it extends also to servants and vehicles of the Crown Bect - *• 
employed upon the public service (o). ToUs - 

All officers and soldiers of the regular forces on duty or on p ergongon 
the march, and their horses and baggage, and all prisoners under military 
military escort, and all carriages and horses belonging to the service. 
Sovereign, or employed in his military service, when conveying 
any such persons, or baggage, or stores, or returning from conveying 
the same, are expressly exempted from payment of any statutory 
tolls in passing along or over any road or bridge ( p ) . For the 
purpose of this exemption officers and men of the Reserve and 
Territorial Forces, when going to or returning from any place at 
which they are required to attend, and for non-attendance at which 
they are liable to be punished, are to be deemed officers and soldiers 
of the regular forces on duty ( q ). 

94. No toll may be taken on any " turnpike bridge ” for any Persons on 
horse, police van, carriage, or cart in the service of the police, if P olice dut 7* 
the constable in charge is the chief constable, or is in uniform, or 

holds a written order from the chief constable (r). 

No person may demand any toll on the passing of any carriage Persons on 
or horse conveying mail bags; and if any toll collector on a high- postal service, 
way or bridge demands toll for any mail, or any person, horse, 
or carriage going for or employed to go for any mail bag, he is 
liable to a penalty not exceeding £5 (s), 

95. In boroughs a freeman may be exempt from tolls ( t ). Freeman. 


(o) R. v. Cook (1790), 3 Term Rep. 519; Weymouth Corporation v. Nugent 

i l8(io), 6 B. & S. 22; A.-G. v. Londonderry Bridge Commissioners , [1903] 1 
. R. 389 ; Cooper v. Hawkins , [1904] 2 K B. 164 ; and see title Constitutional 
Law, Yol. VII., p. 118. 

(p) Army Act, 1881 (44 & 45 Yict. c. 58), s. 143, which contains a saving 
for canal dues. A person demanding and receiving toll in contravention of it is 
liablo to a penalty of not less than 10s. and not exceeding £5 (ibid., sub-s. 3). The 
private carriage of an officer, who is not entitled to a “ carriage allowance/* nor 
to charge for carriage hire, is not “employed in the King’s military service,” 
though used by the officor in the discharge of his duties ( Craig v. Nicholas, 
[1900] 2 Q. B. 444). Compare Stephenson v. Taylor (1861), 1 B. &. S. 95, 101 ; 
Humphrey v. Bethel (1866), L. R. 1 0. P. 215 ; Hinds v. Hiring (1877), 36 L. T. 
216. 

(g) Reserve Forces Act, 1882 (45 & 46 Yict. c. 48), s. 23 (1) ; Territorial and 
Reserve Forces Act, 1907 (7 Edw. 7, c. 9), s. 28 (2). Compare also Teather v. 
Turner (1863), 7 L. T. 785, and cases cited in note (c), p. 63, ante . As to the 
military forces generally, see title Royal Forces. Yeomanry were formerly 
exempt under the Yoomanry Act, 1804 (44 Geo. 3, c. 54), s. 13, and volunteers 
under the Volunteer Act, 1863 (26 & 27 Viet. c. 65), s. 45. 

(r) County Police Act, 1840 (3 & 4 Yict. c. 88), s. 1 ; and as to persons on 
police service generally, see title Police. The term “ turnpike bridge ” in this 
section is not restricted to turnpike “trust” bridges ( Longland v. Andrews , 
Longland v. Doling (1865), 3 H. & C. 564). 

(s) Post Office Act, 1908 (8 Edw. 7, c. 48), s. 79 ; see also Turnpike Roads 
Act, 1822 (3 Geo. 4, c. 126), s. 32. As to the postal service, see title Post 
Office. 

(t) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 208. As to a 
local custom to be “ toll-free,” see Paine v. Partich (1690), 1 Show. 243. 
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Part V, — Width of Highways. 
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Sect. 1 . — Extent of Space subject to Public Right of Passage . 

At common law a highway may be of any width; but 
statutes, such as Inclosure Acts, generally prescribe the width of 
highways to be set out in pursuance of their provisions ( u ). Apart 
from any special enactment, the width of a highway, i.c., the extent 
of land subject to the public right of passage, is a question of fact (a). 


highway. 

General 
presumption 
where 
metalled 
track exists. 


Where fences 

exist. 


When 

presumption 
may be 
rebutted. 


97. The existence of a metalled track, or via trita } does not 
necessarily mean that the public are confined to that track ; and 
in many cases strips of land alongside the via trita form part of 
the dedicated highway, and are equally subject to the right of 
the public ( b ). Where a metalled road crosses uninclosed land, 
there being no ditch or physical feature to indicate other limits to 
the highway, the proper inference is that the via trita alone forms 
the highway, unless public user of adjoining land for the purposes 
of traffic is proved (c). 

Where, however, there are fences (or dykes (d)) on both sides 
of a highway, the public right of passage primd facie extends to 
the whole space between the fences ( e ) ; and where there is a fence 
on one side only, the presumption is equally applicable to the space 
between the via trita and that fence (/). 

This presumption, however, does not arise in every case, and it 


in Turner v. Ringwood Highway Board (1870), L. R. 9 Eq. 418 ; and soe 
title Commons and Rights of Common, Vol. IV., p. 565. 

(a) The (at one time) common notion that an adjoining owner may inclose 
to within 15 feet of the centre is without foundation ( R . v. Johnson (1859), 
1 F. & F. 057), and, a fortiori , the footpath is as much a part of the highway 
as is the roadway ( Loveridge v. Hodsoll (1831), 2 13. & Ad. 602, 010). 

(5) The existence of such strips is generally accounted for by the fact that 
beiore roads were macadamised additional space was required to permit of 
deviation in wet weather (Steel v. Prickett (1819), 2 Stark. 403, 469), and even 
in the case of metailod roads “ the space at the sales is also necessary to afford 
the benefit of air and sun” (R. v. Wright (1832), 3 13. & Ad. 081). 

(c) Easton v. Richmond Highway Board (1871), L. R. 7 Q. 13. G9. Proof of 
indiscriminate user of all parts of an uninclosed common crossed by a metalled 
road is no evidence that the public right extends beyond the via trita (ibid .) ; 
see also A.-Q . ( Cork County Council) v. Perry , [1904] 1 I. R. 247, C. A. ; Elwood 
v. Bullock (1844), 6 Q. B. 383, 409. Semble , in oider to prove that land outside 
the via trita forms part of the highway, regular user thereof must be proved, 
and user confined to a reasonably narrow strip ; user attributable to persons 
merely straying from a highway is of little value as evidence of dedication. 
See also pp. 39, 40, ante . 

( d ) Neeld v. Hendon Urban District Council (1899), 81 L. T. 405, 408, C. A. 
See also title Boundaries, Fences, and Party Wales, Vol. III., p. 123. 

( e ) R . v. United Kingdom Electric Telegraph Co. (1802), 31 L. J. (M. c.) 166; 
Elwood y. Bullock , supra ; Hutton v. Hamboro (1800), 2 F. & F. 218 ; Boss v. 
Litton (1832), 5 C. & P. 407 ; Cotterill v. Starkey (1839), 8 C. & P. 691 ; Pullin 
v. Duffell (1891), 64 L. T. 134. The same rule applies to private roads 
which a grantee is entitled to use “ as fully as if they were public roads 99 

J Nicol v. Beaumont (1883), 53 L. J. (ch.) 853). It was applied to a highway 
orming a towing-path in Thames Conservators v. Dennis (1902), Times, 
1st November. 

(/) Evelyn ?. Mirrielees (1900), 17 T. L. R. 152, C. A. 
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may alwaj r s be rebutted by evidence. It does not arise at all if the 
existence of the fence is not in some way referable to the existence 
of the highway (g). Thus the distance of the fence from the road- 
way may be so great that there cannot be supposed to be any 
connection between them; or its erection may be satisfactorily 
accounted for by a wish to separate cultivated land from waste 
over which the highway happens to run ; or the age, or line, of the 
fence may show that it existed before the highway (h). In such 
circumstances, if the public claim a right of passage over land lying 
between the via trita and the fence, they must prove actual user 
sufficient to justify an inference of dedication. If, however, the 
fence is so near to the road that some connection between the two 
can reasonably be inferred, and its existence cannot otherwise be 
satisfactorily accounted for, it must b6 regarded as having been 
erected with reference to the highway (0, and the presumption then 
arises that the whole intervening space forms part of the highway. 
But this presumption may be rebutted by acts of ownership incon- 
sistent with the existence of a public right of passage, e.g . , by proof 
that tenants of the manor have been duly admitted in respect of the 
land in question (k), that the owner has granted licences to individuals 
to take stones therefrom, or has inclosed it at some earlier date 
without any objection from the highway authority (Z), or has 
obstructed passage across it by penning sheep or otherwise (m). 
The mere fact that the strip of land is of considerable size (n), 
or that it is described as manorial waste in a private Act of 
Parliament ( o ), will not necessarily rebut the presumption ; and 
user by the public or by the highway authority, e.g., for the 
deposit of road-making materials, may be proved in order to 
strengthen it (p). 

Where there is a public right of passage across a field or open 
space but no defined track exists, the right seems to be confined to 


((/) Ojffin v. Rod if or d Rural Council, [190G] 1 Oh . 342; Neeld v. Hendon Urban 
District Council (1899), 81 L. T. 405, C. A. ; Friern Barnet Urban District 
Council v. Richardson (1898), 62 J. P. 547, C. A. ; A.-Q. and Croydon Rural 
District Council v. Moor som- Roberts (1908), 72 J. P. 123. 

(70 1 bid. 

( i ) Offin v. Rochford Rural Council , supra. 

(k) Friern Burnet Urban District Council v. Richardson, supra. 

U) Neeld v. Hendon Urban District Council , supra ; and as to the weight 
to be attached to evidence of persons wandering off the road over such a strip, 
see Locke-King y. Woking Urban District Council (1897), 62 J. P. 167 ; A.-G, and 
Croydon Rural District Council v. Moor som- Roberts, supra; Neeld v. Hendon 
Urban District Council , supra. 

(m) Belmore ( Countess ) v. Kent County Council , [1901] 1 Ch. 873, whore the 
owner’s tenants had cut willows off it, made two cartways across it, and erected 
hurdles for grazing purposes. Compare also A.-G. and Croydon Rural District 
Council v. Moor som- Roberts, supra. 

(n) OJfin v. Rochford Rural Council , supra. In this case the strip was in places 
90 feet broad and contained 1,600 square yards ; sheep and cattle had been 
grazed on it, but had not been penned on it. 

(o) Locke- King v. Woking Urban District Council , supra. There were also 
defined tracks over the strip in certain directions. 

(p) Harvey v. Truro Rural Council , [1903] 2 Ch. 638. There was evidence 
on the contrary that brushwood had been cut by the owner ; soe also cases cited 
in note (Z), supra . 
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a strip of reasonable width (having regard to whether the right 
be a footway or carriage way) running straight from terminus to 
terminus, subject to a right to deviate if the direct course be 
impassable ( q ). 

98. Where the fence bordering a highway has on the roadway side 
of it a ditch, such as is usually made by an owner on the margin of 
his property (»•), there is probably a presumption that the ditch 
itself does not form part of the highway (s); a fortiori when the 
road has been awarded to be of a certain width and is in fact of 
that width exclusive of the ditches (f) ; but such a ditch may be 
piped in and the site subsequently dedicated (a). There is no rule 
of law which prevents a ditch, or land in a condition at present 
impracticable for traffic, being dedicated as part of a highway ; and 
therefore where a wide drain, proved to be necessary for the existence 
of the road, runs between a metalled road and the fence, a jury may 
properly find that the site of the drain has in fact been dedicated as 
part of the highway (b). 

99. The fact that the public have been allowed to wander at will 
over a large open space surrounded by highways in a town is not 
sufficient to establish a dedication of it as a highway (c) ; and a space 
in front of an inn, not separated from the highway except by a 
channel, and used as a “ draw-up ” for carts, may be private property 
not subject to any public rights (d). On the other hand, a piece of 
waste ground at the side of an approach to a bridge, used for 
herding droves of cattle till the bridge is clear, may well be part of 
the highway (e). 

100 . Where land adjoining a public footpath is devoted to 
private traffic the presumption ordinarily arises that the owner has 
dedicated the whole space which has in fact been used by traffic of 
every kind (/). But this presumption is rebuttable ; for example, 
if a public footpath of no prescribed width runs along an occupation 
cart road of irregular shape and varying width, the fact that at one 
spot the public are restricted to a hand gate, the private cart gate 


(q) See Elwood v. Bulloch (1844), 6 Q. B. 38*3, 409 ; and p. 39, ante , and pp. 91, 
92, post. 

(r) Doe d. Bring v. Pearsey (1827), 7 B. & C. 304, 307. 

(s) Field v. Thorne (1869), 20 L. T. 563; Chippendale y. Pontefract Rural 
District Council (1907), 71 J. P. 231. 

t) Simcox v. Yardley Rural District Council (1905), 69 J. P. 66. 

a) Walmsley v. Featheratone Urban District Council (1909), 73 J. P. 222. 

b) Chorley Corporation y. Nightingale , [1907] 2 K. B. 637, C. A. For a case 
of a ditch made by turnpike trustees*, see Searby v. Tottenham Rail . Co. (1868), 
L. R. 5 Eq. 409, questioned in Pilling v. Lancashire and Yorkshire Rail. Co. 
(1879), 13 Ch. I). 271, n., C. A. See also title Boundaries, Fences, and Party 
Walls, Yol. III., pp. 107 et seg. 

(c) Robinson v. Covjpen Local Board (1893), 63 L. J. (q. b.) 235, C. A. ; see 
also Maddoch v. Wallasey Local Board (1886), 55 L. J. (q. b.) 267, and cases 
cited in note (^), p. 39, ante. 

(d) Hoare & Co ., Ltd. v. Lewisham Metropolitan Borough (1901), 17 T. L. R. 
774 ; affirmed (1902), 18 T. L. R. 816, O. A. ; see also p. 40, ante. 

(e) St. Ives Corporation v. Wadsworth (1908), 72 J. P. 73. 

f a.-G. v. Esher Linoleum Co., Ltd., [1901] 2 Ch. 647 ; Grand Surrey Canal 
Fall (1840), 1 Man. & G. 392. 
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being kept locked, may show that the whole width of the road 
between the fences has not been dedicated to foot passengers (g). 

101. Where a highway has been set out, e.g., by Inclosure 
Commissioners, of a prescribed width, the right of the public to 
use the whole width continues, although for many years only a 
narrow track has been in fact used (7t). If a road is set out of a 
greater width than the Commissioners prescribe, the public may by 
user establish a right over the whole space, and the general presump- 
tion as to land lying between highway fences appears to apply (i). 
Again, if a road is set out of a specified width as a private cart road, 
and also as a public footpath and bridleway, the public may walk 
or ride over the whole space, and cannot be restricted to a hand 
gate or a defined path, although the width of the road was presum- 
ably determined with reference to the requirements of the private 
carts 

Sect. 2. — Statutory Provisions as to Width of the Via Trita. 

102. Where the space dedicated to the public is sufficiently 
wide (l), it is the duty of the highway authority to make, 
support, and maintain every public cartway leading to a market 
town 20 feet wide at least, and every public horseway 8 feet wide 
at least, and also to support and maintain every public footway 
by the side of any carriage way or cartway 3 feet wide at least (m). 
This provision, however, does not require the authority to make or 
form any public footway, unless they think fit (»). 


Part VI. — Stopping up or Diversion of 

Highways. 

Sect. 1 . — Common Law . 

103. The common law rule is “ once a highway always a 
highway.” The public cannot release rights once acquired by 


(</) Ford v. Harrow Urban District Council (1903), 67 J. P. 248. There was 
evidence of acts of ownership, but foot passengers had been permitted to use 
the grass margins of the metalled cart road. 

(li) Turner v. Ilingiuood Highway Board (1870), L. R. 9 Eq. 418. 

(?) R. v. Wright (\S32) y 3 B. & Ad. 681 ; Harris v. Northamptonshire County 
Council (1897), 61 J. P. 599. In the former case the road in question was set 
out as a private road, but the via trita was used by the public and repaired by 
the parish. See also pp. 44, 48, ante. 

(k) Pullin v. Deffell (1891), 64 L. T. 134 ; compare Ford v. Harrow Urban 
District Councily supra ; and see pp. 11, 44, ante. 

( l ) The authority cannot under this provision interfere with land which has not 
been dedicated; see Lowen v. Kaye (1825), 4 B. & 0 3 ; Alston v. Scales (1832), 
2 Moo. & S. 5. If the dedicated space is insufficient, they can only proceed 
under the powers indicated later ; see p. 104, post. 

(m) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 80. 

(») Ibid. ; Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 144 ; Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 80. 
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them, no authority can bind them in purporting to release such 
rights, and there is no extinctive presumption or prescription 
arising from non-exercise thereof (o). 

There are certain qualifications of this rule : (1) The stopping or 
diverting of a highway by writ of ad quod damnum . This was an 
original writ issuing out of Chancery to a sheriff directing him to 
summon a jury to inquire whether the proposed step would be 
detrimental to the public; if the jury found in the negative, tho 
Crown might grant a licence authorising the stopping up or diver- 
sion (;>). This procedure has now fallen into desuetude, and has 
been superseded by the statutory procedure under the Highway 
Acts (q). 

(2) A highway may be extinguished by natural causes, such as 
inroads of the sea or landslips. If the sea permanently covers the 
site of the way, the right of passage and the liability to repair are 
extinguished (r), and there is no authority for any right to deviate 
on to the nearest land ; but, possibly, in other cases, though 
the liability to repair is extinguished, the right of passage may 
remain so far as it is still possible to exercise it, e.g. y for foot- 
passengers (s). 

(3) A length of highway, though not itself expressly diverted 
or stopped up, will be extinguished if public access to it at both 
mds is cut off by the destruction, or lawful stopping up, of the only 
highways leading into it ( t ). 

(4) It would seem that in some circumstances there may be 
a dedication of a highway subject to a right to divert it at a 
future date (a). 

104. If a highway be lawfully extinguished the site revests 
in the owner free from all rights of the public (b). 


(o) Dawes v. Hawkins (1SC0), 8 0. B. (n. s.) 848 ; Turner v. Ringwood Highway 
Board (1870), L. R. 9 Eq. 418; Gerring v. Barfield (1864), 11 L. T. 270, per 
Byles, J. ; 11. v. Train (186 2), 2 B. & S. 610; It. v. United Kingdom Electric 
Telegraph Co. (1862), 31 L. J. (m. c.) 166; It. v. Platts (1880), 49 L. J. (a B.) 
848 ; St. Ives Corporation v. Wadsworth (1908), 72 J. P. 73. No length of time 
can legalise a public nuisance ; see p. 1 52, post. But the long-continued existence 
of what would be an obstruction tends to show that there never was a highway 
there. 

( p) The verdict of a jury was insufficient unless followed by a licence (/?. v. 
Warde and Lyme (1632), Cro. Car. 266). On the subject of such writs, see 
Ex parte Vennor (1754), 3 Atk. 766; R. v. Russell (1827), 6 B. & 0. 566; Esher 
and Bit ton Urban District Council v. Marks (1902), 86 L. T. 222. 

(7) See p. 71, post. As to the meaning of “ Highway Acts,” see p. 24, ante. 
(r) As to when natural causes extinguish liability to repair, see p. 98, 
post. 

(a) Compare R . v. Qreenhow ( Inhabitants ) (1876), 1 Q. B. D. 703, with other 
cases cit»*d in note (t), p. 98, post. 

(t) Bailey v. Jamieson (1876), 1 0. P. D. 329. 

(a) See Arnott v. Whitby Urban District Council (1909), 73 J. P. 369. It is 
understood that in some stone quarrying districts the practice is recognised of 
periodically diverting paths as fresh quarries are opened and old ones levelled 
down and made passable. Such a practice might possibly be justified on the 
theory of a conditional dedication, 

(5) See p. 78, post. 
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Sect. 2 . — Statutory Provisions. 

Sub-Sect. 1 . — In General. 

105. A statute may authorise the stopping up or diversion ( c ) of 
a highway, either expressly (d), or by necessary implication, for 
instance, if it authorises works inconsistent with the continued 
existence of the public right of way (<?). 

Sub-Sect. 2 —Under the Highway Acts . 

(i.) In General. 

106. The most important provisions for the diversion or 
stopping up of highways are contained in the Highway Acts, 
1835 and 1862 (/), under which, as varied by the Local Government 
Acts, 1888 and 1894 (g ), the great majority of diversions, whether 
temporary (h) or permanent, and stoppings up are now carried out. 
They apply to all highways, whether main roads or ordinary high- 
ways, by whomsoever repairable (i), except highways which a 
railway company, or the owners or conservators of a canal or river, 
are liable by statute to make, maintain, repair, or cleanse (/c). 

(ii.) Stopping up and Permanent Diversion (l). 

(a) Ordinary Highways (m). 

107. By an order of quarter sessions made upon a certificate of 
two justices who have viewed the locus in quo , and upon the consents 

(c) A diversion is a stopping up of an existing highway plus the substitution 
of a new highway. 

(d) Any conditions imposed, e.g. f as to making substituted roads, must be 
complied with (It. v. Scott (1842), 3 Q. B. 543, and cases there cited). 

(e) Yarmouth Corporation v. Simmons (1878), 10 Oh. 1). 518, where the 
deposited plans for a Pier Provisional Order showed that the extinction of a 
highway must have been contemplated ; compare Melhsham Urban District 
Council v. Q ay (1902). 18 T. L. It. 358 ; Fortcscue v. St. Matthew , Bethnal Green 
Vestry , [1891] 2 Q,. B. 170. The construction of a railway across a highway 
is not necessarily inconsistent with the continuance of the public right (Cole v. 
Miles (1888), 57 L. J. (m. 0.) 132 (a footpath); compare Holloway v. Egham 
Urban District Council (1908), 72 J. P. 433). There are several public general 
statutes under which highways in general or highways of a certain class may 
be stopped up or diverted; see pp. 71 — 82, post. There are also two ancient 
statutes applicable only to highways in the Weald of Kent and the county of 
Sussex, t.e.y stat. (1523) 14 & 15 Hen. 8, c. 6, and stat. (1534) 26 Hen. 8, c. 7, under 
which found rous highways might bo diverted upon the certificate of two justices 
and twelve discreet men of the hundred. These statutes were both repealed by 
stat. (1767) 7 Ooo. 3, c. 42, s. 57, but rovived by stat. (1768) 8 Geo. 3, c. 5, s. 3. 

(/) 5 & 6 Will. 4, c. 50, ss. 25, 84, 93, 113; 25 & 26 Viet., c. 61, s. 44. 

\g) 51 & 52 Viet. c. 41, s. 11 ; 56 & 57 Viet. c. 73, ss. 13, 25. 

7<) Temporary diversions may be made while a highway is being repaired or 
widened ; see p. 80, post. 

(i) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 93. 

(Ic) Highway Act, 1862 (25 & 26 Viet. c. 61), s. 44, extending the Highway 
Act, 1835 (5 & 6 Will. 4, c. 50), s. 113; therefore the difficulty disclosed in 
Bright v. Frant Overseers (1863), 4 B. & 8. 118, no longer exists. 

(/) I.e. t the substitution of a new way for an existing one; see note (c), 
supra. Strictly speaking, a straightening of a road by a “give and take*’ 
arrangement is a diversion and can only be carried out under these provisions. 
But, if only small pieces of land are concerned, a jury would probably find that 
there was no substantial obstruction caused by an owner who carried out an 
informal arrangement of this kind ; see It. v. Bartholomew , [1908] 1 K. B. 554, 
C. C. R., and p. 152, post. For a form of agreemont, see Encyclopedia of 
Forms and Precedents, Vol. VI., p. 379. 

(m) As to special considerations applicable to main roads, seo p. 79, post. 
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sect. 2. 0 j cer f; a i n j oca i authorities, a highway may be stopped up, diverted, 
Statutory or turned, either entirely or with the reservation of a bridleway or 
Provisions, footway ( n ). A proposal to stop up a highway either entirely or 
Grounds for partially can only be sanctioned upon proof that the right to be 
diverting or extinguished is “ unnecessary ” ; and a proposal to divert a highway 
stopping up. can on jy k 0 sanctioned upon proof that the proposed new highway 

will be either “ nearer ” or (o) “more commodious to the public ” 
than the old one. In considering whether a proposed new way is 
“ nearer ” than the old one, the measurements must not be taken 
between any two of several towns or villages ultimately connected by 
the old and new roads (p), the question being whether the distance 
from one terminus of the length to be stopped to the other terminus 
will be less by the new than by the old road ( q ). It is not necessary 
that a proposed “new” road should be actually new, or that its 
termini should be identical with those of the part to he stopped up, 
it being sufficient if an existing way be widened or improved so as to 
make it more commodious than the one to be stopped up (?•), or if 

the new road gives access to highways along which the public 

may reach the termini of the portion of old road to be stopped 
up (s). But the public must have the same permanent and 
indefeasible right of way over the new road as they had over 
the old one ( t ). 

Where several highways are so connected that one cannot be 
diverted or stopped up without interfering with the others, they 
may be included in one certificate and order (a). 

Procedure. 108 . If an individual ( b ) desires to stop up or divert an ordinary 
Proposed by highway he must give written notice to the council of the borough 

individual. 0 r urban or rural district (c), in which any part of the portion of 


(n) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 84. Semite , an order cannot 
be made for stopping half the width of a road unless its character is altered, 
e.g ., from cartway to footway (R. v. Milverton (Inhabitants) (1836), 5 Ad. & El. 
841). 

(o) Not “and” (see Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85, and R . v. 
Phillips (1866), L. K. 1 Q. B. 648, following Wright v. Frant Overseers (1863), 
4 B. & S. 118, and dissenting on this point from R. v. Shiles (1841), 1 Q. B. 919). 
A new way may be deemed more commodious if it is wider, straignter, or better 
made than the old one, drier, less liable to floods, freer from gates or 8tiles, 
inclosed by fences and not liable to be periodically ploughed up etc. In judg- 
ing of the relative convenience of the two roads, regard must not be paid to 
possible future events which may never happen, e,g. 9 the anticipated construction 
of a reservoir which would interfere with the old road (R. v. Midgley Local 
Board (1864), 5 B. & S. 621). 

( p) For, though nearer as between A. and B., it might be farther as between 
A. and 0. 

R. v. Shilei, supra . 

ir) R. v. Phillips , supra, not following Welch v. Nash (1807), 8 East, 394. 

De Ponthien v. Penny feather (1814), 5 Taunt. 634. 

\t) R . v. Winter (1828), 8 B. & O. 785. 

:a) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 86. 

f) Or body corporate, not being the highway authority of the district, or the 
parish council of any rural parish, within which the highway lies. 

(c) As successors in highway matters of the surveyor and also of the 
inhabitants of a parish in vestry assembled (Public Health Act, 1875 (38 & 39 
Yict. c. 55), s. 144; Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 25). 
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highway to be affected lies ; and if the council refuses its assent, the 
matter can go no farther. If, however, it passes a resolution consent- 
ing to the proposal ( d ), the next step (e) in a borough or other urban 
district is to request two justices (/) to view the highway. Where 
any portion of highway affected lies in a rural parish or parishes, it is 
also necessary to obtain the consent of every parish council con- 
cerned (g) ; and when a parish council has passed a resolution of 
approval, it must give public notice thereof, the resolution being 
inoperative if it is not confirmed at a subsequent meeting held not 
less than two months after the giving of the notice, or if before 
such confirmation a parish meeting resolves that consent ought not 
to be given (g). In a rural parish not having a parish council the 
same provisions apply, with the substitution of the parish meeting 
for the parish council (A). A council cannot apparently make its 
consent conditional ( i ). 

109. If the proposal be for diversion, the written (Jc) consent of 
the owner (l) or owners of the land through which the new highway 
is to run is also necessary. Such consent must be obtained before 
the justices view the highway, and may be given under a power of 
attorney (m), but not by an agent or solicitor (n). Should an 


For a form of such notice, see Encyclopaedia of Forms and Precedents, Vol. VT., 
p. 370. 

(d) For a form of resolution, see Encyclopaedia of Forms and Precedents, 
Vol. VI., p. 371. 

(e) In some districts, as soon as the highway authority has approved the 
proposal, its clerk or surveyor assumes the conduct of the whole proceedings, 
applies for any consents necessary, and requests two justices to view and certify 
etc., but in others the author of the proposal takes the necessary steps in the 
name of the council’s surveyor. In both cases the applicant is responsible for 
the expenses, which, if incurred on his behalf by the authority, are recoverable 
as forfeitures under the Highway Act, 1833 (5 & 6 Will. 4, c. 50), bs. 84, 103 ; 
but if the council's officer acts in the matter, he is not entitled (apart from 
any agreement) to employ a solicitor at the applicant’s expense ( United Land 
Co. v. Tottenham Local Board (1884), 13 Q. 11. I). G-10). 

(/) If a highway extends into two petty sessional divisions, concurrent 
orders must apparently be made by the justices of each ; see 11. v. Milverton 
(Inhabitants) (1830), 5 Ad. & El. 841. 

(p) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 13. Refusal of 
consent is fatal to the proposal. As to the giving of notices, see ibid., s. 51. 
Pur forms of the necessary resolutions and notices, see Encyclopaedia of Forms 
and Precedents, Vol. VI., pp. 372- 374. 

(h) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 19 (8). 

(0 A.-Q. v. Biphosphitted Guano Co. (1879), 11 Oh. D. 327, C. A. 

(&) For a form, see Highway Act, 1833 (5 & 6 Will. 4, c. 50), s. 118, Schedule, 
Form 18, and p. 170, post . It need not be under seal. As to a grant of a faculty 
for dedication of part of a churchyurd or burial ground as a highway, see titles 
Burial and Cremation, Vol. III., p. 423 ; Ecclesiastical Law, Vol. XI., 
pp. 540, 541. 

(Z) Qucere whether the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 49, as 
to renunciation of damages by limited owners (see p. 80, post), will allow a 
limited owner to give a valid consent. For a form of consent and sub- 
sequent agreement, see Encyclopaedia of Forms and Precedents, Vol. VI., 
p. 375. 

(m) Provided the power of attorney be enrolled with the consent (Jfc 
v. Kent Justices (1823), 1 B. & C. 622 ; R. v. Crnve (1823), 3 How. & By 
(ic. b.) 6). 

(n) R. v. Kent Justices, supra; R. v. Crewe , supra , 
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owner die or sell his land after the view, the consent of his successor 
should be obtained, and the two consents will probably enable a 
valid order to be made(o). 

When the necessary consents have been obtained (p) two justices 
having jurisdiction over the locus in quo ( q ) must be asked to view 
the highway affected (r). They must view it together (a), and if 
upon such view it appears to them that the part to be stopped up 
is unnecessary, or that the new road is nearer or more commodious, 
they must direct the authority’s surveyor (t) to affix and publish the 
requisite notices (a), which must describe the highway in question 
and the proposed new road (if any) in such detail as to be 
intelligible without reference to any plan (b), and to convey to a 
reader the nature of the proposed alterations ( c ). Copies must be 
affixed ( d ) by the side of the highway at each end of the portion 
to be dealt with by the justices’ certificate (e ) ; and also on the door 
of the church (/) of every parish in which any part of the affected 


(o) R. v. Kirk (1822), 1 B. & C. 21 ; S. C. sub nom. R, v. Denbighshire 
Justices (1822), 2 Dow. & By. (k. b.) 52 ; R . v. Surrey Justices (1872), 26 

L. T. 22. 

(ji) It is uncertain whether the resolutions of a parish council or meeting need 
be passed before the view. The Local Government Act, 1894 (56 & 57 Viet, 
c. 73), s. 13, appears to be satisfied if they are both passed before the order 
is made by sessions; but see the decision of sessions in R . v. Surrey Justices , 
Ex parte Locke- King (1907), 24 T. L. B. 185. It is safer to obtain the con- 
firming resolution before the view, and it must be remembered that all 
proceedings to divert or stop up a highway will be scrutinised most carefully 
bv a court of law (see R . v. Jones (1840), 12 Ad. & El. 684, per Coleridge, J., 
Rt p. 686). 

(q) See 7?. v. Gloucestershire Justices (1836), 4 Ad. & El. 689. 

(r) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 84. As the applicant is the 
person concerned in seeing that the documents are all in order, he generally 
prepares them. Presumably, the justices are entitled to have the services of 
their clerk to advise them if they think necessary ; but apparently he cannot 
charge the applicant with any fee ; see ibid., s. 110. For a form of request, see 
Encyclopaedia of Forms and Precedents, Vol. XVI., p. 292. 

(s) R. v. Cambridgeshire Justices (1835), 4 Ad. & El. 111. 

(£) Or person authorised by the council to act for it in the matter (Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 144). 

(a) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. A form of notico is given 
in ibid., Schedule, Form 19, and Encyclopaedia of Forms and Precedents, Vol. VI., 
p. 378 ; and see p. 170, post. 

( b ) At any rate, unless such plan be annexed to the notice (5. v. Horner 
(1831), 2 B. & Ad. 150). 

(c) See R. v. Surrey Justices (1870), L. B. 5 Q. B. 466, 471. 

(d) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. ** Affixed,” not a affixed 

and maintained, ” see JR. v. Kent Justices , [1905] 1 K. B. 378, O. A. ; neverthe- 
less the copy should be replaced if known to be destroyed, see note (/), infra. 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85, as construed in R. v. 
Surrey Justices , [1892] 1 Q. B. 867, C. A., per Fry, L.J., at p. 870. If three 
roads in the shape of a letter Y dealt with in different certificates, the 
point of intersection is an “end” {R. v. Surrey Justices (1870), L. B. 5 Q. B. 
466). 

(/) The word “church” includes a chapel of the Church of England 
(Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 5 ; Ormerod v. Chadwick (1847), 16 

M. & W. 367). “ On ” the door, not “ on or near” ; quaere, therefore, whether 

if a notice board be provided at the church door, publication thereon will 
suffice, as in Empson v. Metropolitan Board of Works (1861), 3 L. T. 624. If 
several ecclesiastical parishes are united in one civil parish, so that there is no 
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length (g) of highway lies, on four successive Sundays next after the 
view ; and the notice must be inserted in a local newspaper for 
four successive weeks after the view (/*). If the justices decline 
to approve the proposal, two other justices may, if they see fit, 
grant a certificate (t)- 

110. As soon as the notices have been affixed and published, 
which may be less than four weeks after the view (fc), the same 
two justices may proceed to certify. Before doing so they must 
require (l) proof of the publication of the notices, and a plan, 
verified by a competent surveyor, describing the old and new ways 
by metes, bounds, and admeasurements (??i). The usual practice 
is to take in the form of depositions evidence as to the plan, 
the publication and advertisements, the passing of the resolutions, 
and the owner’s consent. The justices then certify under their 
hands that they have viewed the highway, and that the new way 
is nearer or more commodious than the old one ; if nearer, the 
number of yards or feet by which it is nearer, and if more com- 
modious, the reasons why it is so ; or, as the case may be, that the 
highway to be stopped up is unnecessary, stating the reasons (n). 
The certificate should recite (o) the request to view, and that the 
justices viewed “ together” (p) ; and it must show unequivocally (q) 
that they formed their conclusion from their joint view, and that 


parish church of the civil parish, semble , the notice should be affixed on some 
public building, e.g. y the town hall, and also on the door of the church of the 
ecclesiastical parish (see R . v. Wolferstan , [1893] 2 Q. 13. 451). As to the time 
for affixing the notice, see Burnley v. Mitkley Overseers (1859), IE. & E. 789 ; 
and as to replacing it if destroyed, see R. v. II ay hurst t Ex parte Machin (1897), 
Cl J. P. 88. 

(g) R. v. Surrey Justices , [1892] 1 Q. B. 867, 0. A. 

(h) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. An insertion in one 
weekly local pnper in each of the four weeks is sufficient (R. v. Kent Justices , 
[1905] 1 K. B. 378, 0. A.). 

(i) R. v. Kent Justices , [1904] 2 K. B. 349, reversed on another point, 
[1905] 1 K B. 378, C. A. 

(7c) R. v. Kent Justices , [1905] 1 K. B. 378, 0. A. 

(/) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. 

(' m ) The course of the new road must be defined, and not left to the discretion 
of the surveyor (R. v. Newmarket Rail . Co. (1850), 15 Q. B. 702). The plan 
must give measurements, and not merely a scale from which they can be 
ascertained ( R . v. Surrey Justices , [1908] 1 K. B. 374 ; compare Davison v. 
Gill (1800), 1 East, 64).. 

(n) In cases of diversion it is not necessary after certifying that the new road 
will be more commodious to go on to say that the old road will be unnecessary 
and may bo stopped up ( R . v. Wallace (1879), 4 Q. B. D. 641 : R. v. Phillips 
(1866), L. R. 1 Q. 13. 648). 

(o) As to its contents, see R . y. Harvey (1874), L. R. 10 Q. B. 46, not 
following R . v. Worcestershire Justices (1854), 3 E. & B. 477, 485, per 
Coleridge, J. 

(p) R. v. Cambridgeshire Justices (1835), 4 Ad. & El. 111. 

(?) R- ▼. Downshire ( Marquis ) (1836), 4 Ad. & El. 698; R. v. Milverton 
(Inhabitants) (1836), 5 Ad. & El. 841 ; R. y. Jones (1840), 12 Ad. & El. 684; 
R. v. Worcestershire Justices (1828), 8 B. & C. 254 ; R. v. Cambridgeshire Justices , 
supra; R. v. Kent Justices (1830), 10 B. & C. 477 ; R . v. Middlesex Justices 
(1836), 5 Ad. & El. 626 ; R. v. Wallace (1879), 4 Q. B. D. 641. If it does this 
it will not be vitiated by the fact that it shows that they also made inquiries 
from third persons (R. v. Kent Justices , [1904] 2 3L J3. 349. 

U.L.— XV{. F 
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they have before them the necessary proofs (r) and plan. It need not 
recite the applications to, and resolutions of, the various councils, 
or the consent of the landowners (a) ; but in practice such recitals 
are generally included. 

The certificate, proofs and plan, and the various consents, must 
then be lodged with the clerk of the peace (<). 

111 . At the quarter sessions (a) held next after the expiration 
of four weeks from the day of lodgment, a motion must be made in 
court for the enrolment of the certificate and other documents, and 
for the desired order (b), and the certificate should be read by the 
clerk of the peace, and the justices' signatures to it formally proved. 
If no notice of appeal against the certificate has been given, the 
justices should satisfy themselves that everything is in order (c), 
and, if so, they must (d) make an order for the diversion or stopping 
up and for the enrolment ( e ) of the documents. The certificate is 
inoperative until enrolled at quarter sessions (/). Before enrolment 
any person is entitled to inspect the certificate and plan, and to 
have a copy thereof on payment 

112 . If the order is for diversion, the old road must not be 
stopped up until the new one has been viewed by two justices 
and certified to have been completed and put into good condition. 
This certificate also must be lodged with the clerk ot the peace, and 
a motion made at the next quarter sessions for its enrolment (A). 

113 . Any person who thinks that he will be aggrieved (t) or 
injured by the proposed diversion or stopping up, and perhaps also 
the district council of an adjoining district (j), may appeal to 


(r) I.e., proof of the publication of the notices ( 72 . v. Surrey Justices (1870), 
L. R. 5 Q. B. 466 ; 72 . v. Harvey (1874), L. R. 10 Q. B. 46). 

(s) R . v. Kent Justices, [1904] 2 K. 13. 349; R . v. Surrey Justices (1872), 26 
L. T. 22 ; R. v. Harvey , supra; R. v. Mauie (1871), 41 L. J. (m. c.) 47. 

(t) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. 

(a) As to what quarter sessions, see note (n), p. 77, post . As to courts of 
quarter sessions generally, see title Magistrates. 

(b) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. 

(c) 72. v. Worcestershire Justices (1818), 2 B. & Aid. 228; R. v. Harvey , supra; 
R. y. Worcestershire Justices (1854), 3 E. & B. 477 ; 72. v. Surrey Justices , [1908] 
1 K. B. 374; R. v. Middlesex Justices (1900), Pratt and Mackenzie, Law of 
Highways, 15th ed., p. 284. 

(d) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 91, But they are the judges 
whether the documents are in order, and the High Court will not interfere with 
their decision (72. v. Surrey Justices , [1908] 1 K. B. 374). 

(e) “ Filing ” will be sufficient without actual “ enrolment ; see He Ponthieu 
▼. Penny feather (1814), 5 Taunt. 634. 

1 f) 72. v. Surrey Justices (1869), L. R. 5 Q. B. 87, per Hannen, J., at p. 92. 

Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 85. 

(h) Ibid., s. 91. It is sufficient for them to recite that they have viewed the 
road and found it completed and in good repair ( He Ponthieu v. Penny feather, 
supra). In making tne new road there must be no deviation from the 
course sanctioned by sessions (72. v. Newmarket Rail . Co. (1850), 15 Q. B. 702). 
For a form of the certificate, see Encyclopaedia of Forms and Precedents, 
Yol. XI., p. 114. 

i t) As to what is a sufficient grievance, see cases cited in note (<?), p. 77, post, 
j ) Local Government Act, 1894 (56 & 57 Yict, c. 73), s. 26 (1), (3). 
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quarter sessions against the certificate (k ) ; and, if it deals with 
more than one highway, may appeal against part of it (i). 

Notice of appeal must be served on the council’s surveyor 
fourteen (m) clear days before the sessions ( n ) at which the motion 
for enrolment is to be made ; and, unless the proposal originated 
with the council, the surveyor must within forty-eight hours deliver 
a copy of the notice to the original applicant (o). The appellant 
must also serve a statement of his grounds of appeal (p), expressly 
stating that he is aggrieved by the certificate, or setting out facts 
necessarily showing that he is so aggrieved. He must have some 
special grievance of his own, greater than the common grievance 
of other members of the public ( q ). 

So far as the objections are points of law, the justices must 
decide them (r), their decision being final unless they consent to 
state a case, or unless there is a defect of jurisdiction forming 
ground for a writ of certiorari ( s ). They may amend a defective 
certificate if satisfied that all requirements were in fact complied 
with, and their decision to amend or not is final (£)• 

If the certificate is good, or is amended, a jury (it) must try 
the following issues of fact: — (1) Whether the new way will be 
nearer or more commodious to the public, or whether the highway 
proposed to be stopped up is unnecessary ; and (2) whether the 
appellant will be injured or aggrieved (a). The appeal will be 

( k ) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 88. I.e to the sessions at 
which the certificate is to be enrolled. As to procedure at quarter sessions 
generally, see title Magistrates. 

(l) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 87, which should be 
read ns applicable to stopping up as well as diversion (R. v. Midgley Local Board 
(1804), 5 B. & S. 621). 

(m) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 1 ; 72. v. MzuJe(1871), 
41 L. J. (m. c.) 47. 

(w) This means the original quarter sessions for the whole county (or riding), 
and not any adjournment theroof for the district in which the highway lies (/ i . 
v. Lancashire Justices (1857), 8 E. & B. 563 ; Swift v. Lancashire Justices (1873), 
22 W. R. 76 ; R. v. Suffolk Justices (1848), 17 L. J. (M. o.) 143 ; R. v. Kent 
Justices , [1904] 2 K B. 349). 

(o) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 88. For a form, Bee 
Encyclopaedia of Forms and Precedents, Vol. XL, p. 106. 

(p) Highway Act, 1835 (5 & 6 Will. 4, c. 50). No recognisance is necessary. 

(q) R. v. Essex Justices (1826), 5 B. & C. 431; R. v. Williamson (1796), 7 
Term Rep. 32 ; R. v. Somersetshire Justices (1828), 7 B. & O. 681, n. ; R. v. West 
Riding of Yorkshire Justices ( 1833), 4 B. & Ad. 685; R. v. Taunton St. Mary 
(Inhabitants) (1S15), 3 M, & S. 465; R. v. West Riding of Yorkshire Justices 
(1828), 7 B. & 0. 678; R. v. West Riding of Yorkshire Justices (1833), 1 Nev. 
& M. (K. B.) 426 ; R. v. Adey (1835), 4 Nev. & M. (k. b.) 365. To reside in 
the immediate neighbourhood is sufficient (R. v. Surrey Justices (1870), L. R. 

5 Q. B. 466; R . v. Yeadon (1883), 47 J. P. 260). But the court of quarter 
boss ion s may amend the grounds or notice of appeal (Quarter Sessions Act, 
1819 (12 & 13 Viet. c. 45), s. 3), and no appeal lies from their decision to do so 
or not (ibid.y s. 9). 

(r) R. v. Worcestershire Justices (1854), 3 E. & B. 477. 

(a) R. v. Worcestershire Justices , supra ; R. v. Harvey (1874), L. R. 10 Q. B. 
46; R. v. Surrey Justices , supra; R. v. Kent Justices, supra. As to writs of 
certiorari , see title Crown Practice, Vol. X., pp. 155 et seq. 

(t) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 9 ; R. v. Harvey , supra. 

(u) As to the jury, see Highway Act, 1835 (5 & 6 Will. 4, c. 50), a. 89. As 
to j unes generally, see title J uries. 

(a) Highway Act, 1835 (5 & 6 Will. 4, o. 50), s. 89. 
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allowed, and the certificate quashed, if the jury answers the first 
question in the negative, or the second in the affirmative ( b ), or 
if the court decides against the validity of the certificate ; other- 
wise the appeal will be dismissed, the certificate and other docu- 
ments enrolled, and the order made (c). The successful party is 
entitled to costs, even though the other party does not appear ( d ). 

The court may state a special case on points of law, including the 
question whether the chairman properly summed up the evidence 
to the jury ( e ). 

114. When a highway is lawfully stopped up or diverted under 
an order of quarter sessions or Act of Parliament, the owner of the 
soil owns it freed from the public right of passage (/), but not, 
apparently, from any private right of way that may have co-existed 
with the public right (g). Even if the surface has been vested by 
statute in a highway authority, it revests in the owner of the 
subsoil (/<). 

115. A person who diverts a highway under statutory authority 
must protect, by fencing or otherwise, reasonably careful persons 
from going astray and incurring danger at the point of diversion (*). 

116. A way thus substituted for an old highway becomes at 
once a public highway (k). In regard to repair it follows the status 


(5) See Walker v. York Corporation , [1906] 1 K. B. 724. 

(c) Highway Act, 1835 (5 & 6 Will. 4, c. 50), b. 91. "Where the certificate 
deals with more than one road, the appeal may he successful in part only, and 
part of the certificate may be quaBhed ; see K. v. Midglcy Local Board (1864), 
6 B. & S. 621. As to the documents to be enrolled, see p. 76, ante . 

(d) R. v. Finchley (Surveyors), Ex parte Pouncey (1854), 2 C. L. B. 1593; 
R. v. West Riding of Yorkshire Justices (1862), 2 B. & S. 811 ; hut the order for 
costs cannot be made out of sessions (Lock v. Sellwood (1841), 1 Q. B. 736). 
As to orders for costs, see Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 90; 
they will be recoverable summarily (ibid,, s. 103; Sellwood v. Mount (1841), 
1 Q. B. 726), or under the Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45). 
Except by agreement, the costs can only be taxed before the close of sessions ; 
see Midland Rail . Co. v. Edmonton Union , [1895] A. C. 485 ; R. v. Cumberland 
Justices (1904), 68 J. P. 153. As to costs at quarter sessions generally, see title 
Magistrates. 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 108 ; R. v. Shiles (1841), 1 

Q. B. 919. 

(/) Re Great Eastern Rail. Co. and London County Council (1908), 72 J. P. 1, 
C. A. ; Melksham Urban District Council v. Gay (1902), 18 T. L. It. 358. As to 
what kind of user will operate as a stopping up by him and disprove any inten- 
tion to re-dedicate, seethe former case. The liability to repair ceases even if it 
is not actually stopped up (R. v. Milverton (Inhabitants) (1836), 5 Ad. & El. 841). 

(g) Wells v. London , Tilbury and, Southend Rail. Co. (1877), 5 Ch. D. 12G, C. A. ; 

R. v. 1 field (Inhabitants) (1856), 20 J. P. 262. 

(h) Rolls v. St. George the Martyr , Southwark , Vestry (1880), 14 Oh. D. 785, 
0. A. 

(i) Hurst v. Taylor (1885), 14 Q. B. D. 918; compare Evans v. Rhymney 
Local Board (1887), 4 T. L. B. 72 ; and see title Boundaries, Fences, and 
Party Walls^ "Vol* XXX*, p* 129. 

(6) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 91. As to the liability to 
repair when a substituted road is made wider than is provided for by the 
certificate, see R. v. Crompton Urban District Council (1902), 86 L. T. 762. If 
an old footway, repairable by the inhabitants at large, is diverted so as to “ run 
along'’ a new road consisting of both roadway and footpaths, it is a question 
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of the old way, and the liability rests upon the same persons, even 
though it lies in another parish or district (/). But if it is repairable 
by individuals, proceedings must be taken subsequently to transfer 
the liability to the inhabitants at large (m). 

117. Proceedings under a diversion order are expressly declared 
to be binding and conclusive on all persons whomsoever (n). 
Nevertheless an order, if made without jurisdiction, maybe quashed 
on a writ of certiorari (o) ; and it would seem that its validity 
might also be challenged in an action of trespass ( p ). 

118. Although no diversion order can be found amongst the 
Records of Sessions, the due making of such an order in the 
past (q) or a lawful stoppage by means of a writ of ad quod 
damnum (r) may be presumed by the court in a proper case. 

119. Where a highway authority itself initiates a proposal 
for the diversion or stopping up of a highway, it must pass a 
formal resolution and apply for the other consents necessary. A 
parish council originating such a proposal applies for the consent 
of the highway authority, and its own resolution requires confirma- 
tion (s). In other respects the procedure is the same as above. 

(b) Main Roads, 

120. In the case of main roads retained by an urban authority, 
the procedure for diversion or stopping up is the same as in the 
case of an ordinary highway (a). 

In the case of other main roads, whether in an urban or 
a rural district, and apparently whether repaired directly or 
indirectly by the county council, that body exercises the powers 
of the vestry of any parish in which the main road lies so far as 
that road is concerned ( b ). The consent of the county council is 


of fact whother the whole width of such new road is a substituted road, and 
therefore repairable by the inhabitants at large {Kingston-on-Thames Corporation 
v. Barerstock (1909), 73 J. P. 378). 

(l) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 92 ; compare Esher and Litton 
Urban District Council v. Marks (1902), 86 L. T. 222 (a case of a road diverted 
under a writ of ad quod damnum). As to transfer of liability, see p. 96, post 

(m) See p. 97, post, 

(n) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 91. 

(o) Soe p. 77, ante , and title Crown Practice, Vol. X., p. ICO. 

ip ) R. v. Cambridgeshire Justices (1835), 4 Ad. & El. Ill ; Davison y. Qill 
(1800), 1 East, G4 ; Welch v. Nash (1807), 8 East, 394; It v. Phillips (1806), 
L. R. 1 Q. B. 648. ' 

(< q ) In accordance with the principle omnia pmsnmuutur rite esse acta ; see 
Williams v. Eyton (1858), 2 II. & N. 771, affirmed (1859), 4 H.&N. 357, Ex. Ch. ; 
Leigh Urban Council v. King , [1901] 1 K. B. 747 ; Manning v. Eastern Counties 
Rail, Co, (1843), 12 M. & W. 237. 

(r) Compare Esher and Ditton Urban Council y. Marks (1902), 71 L. J. (k. b.) 
309 ; R, v. Montague (1825), 4 B. & C. 598, where it was presumed tnat a 
channel once navigable had been lawfully stopped. 

(s) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 13. 

(a) Local Government Act, 1888 (51 & 52 Viet. c. 41), a. 11 (2). 

(b) Ibid. t s. 11 (12). It would seem that a main road is still 44 maintained ” 
by a county council though actually repaired by a district council as its agents. 
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thereforo necessary, and it is its duty to apply to two justices to 
view the road and grant a certificate. The consent of the boroughs 
or districts and rural parishes in which the length of highway 
affected lies is also necessary (c). 

(iii.) Temporary Diversion* 

121. When any part of a highway is ruinous or narrow, and is 
to be repaired or widened, the highway authority ( d ) may make a 
temporary road through the adjoining lands, unless such lands are 
the site of a house, or a garden, lawn, yard, park, plantation, or 
avenue, or are inclosed ground set apart for building, or as a 
nursery for trees; and it must pay such compensation as may 
be fixed by justices («)• But the claim for compensation may be 
waived, even by persons (/) whose interest in the land is limited (g ). 

Sub-Sect. 3. — Under the Defence of the Realm Acte. 

122. The Secretary of State for War may, without adopting any 
legal proceeding, stop up or divert or alter the level of any highway 
over or adjoining lands taken by him or comprised in a declara- 
tion made and signed by him, but must, if necessary, substitute 
another good and sufficient way (h). 

Sub-Sect. 4. — Under the Military Lands Act . 

123. Where a footpath crosses, or runs inconveniently or 
dangerously near to, any land leased under the Military Lands Act, 
1892 (i), it may be diverted or stopped up. The procedure of the 
Highway Acts (k) is to be followed ; but the justices* certificate is 
conclusive as to the fact that they have viewed the path and that 
the substituted path is convenient ( l ) for the public. 

Where a highway crosses, or runs inconveniently or dangerously 
near to any land, the use of which may be regulated by bye-laws 


(c) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 13. The resolution 
of a parish council or meeting requires confirmation (ibid.). 

( d ) Including a county or county borough council in the case of main roads 
repaired by either ; see p. 26, ante . 

(c) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 25. The compensation may 
be fixed either at special or petty sessions (see Highway Act, 1864 (27 & 28 
Yict. c. 101), s. 46), and is recoverable in the manner provided by the Highway 
Act, 1835 (5 & 6 Will. 4, c. 50), s. 103. 

(/) See definition of “tenant for life” in the Settled Land Act, 1882 
(45 & 46 Yict. c. 38), s. 2 (5). 

(y) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 49 ; as to its effects, see Re 
Jones (18S4), 26 Ch. D. 736, 741, 0. A. ; lie Cldheroe Estate (1885), 31 Oh. I). 
135, 0. A. ; Re Morgan (1883), 24 Ch. D. 114; lie Atkinson , Atkinson v. Bruce 
(1886), 31 Ch. I). 577, C. A. ; Re Hale and Clark (1886), 34 W. E. 624 ; Re 
Strang ways t llickley v. Strangway s (1887), 34 Ch. D. 423, 0. A. 

(h) Defence Act, 1842 (5 & 6 Yict. c. 94), s. 16 ; Defence Act, 1860 (23 & 24 
Viet, c. 112), s. 40. 

(t) 55 & 56 Yict. c. 43, s. 13 ; and see title Boyal Forces. The use of a 
rille range which is dangerous to persons using a highway may be restrained 
by injunction ( Bannister v. Bigges (1865), 29 J. P. 531). 

(k) See pp. 71 ct eeq., ante . As to the meaning of “Highway Acts/* see 
p. 24, ante . 

(() It need not be equally or more convenient. 
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under the same Act (m), a bye-law may be made with the consent of 
the highway authority for its temporary diversion, or for the restric- 
tion of its use. Such highway, if a footway, may also be stopped 
up or diverted as if it were a footpath (n). 

Sub-Sect. 5. — Under the Military Manoeuvres Act . 

124. When an order in council has authorised the execution of 
military manoeuvres (o), two justices, not being military officers in 
command of the forces, may, on the application of an officer in 
command of the forces or of part thereof, by order, suspend, for not 
exceeding forty-eight hours, any right of way over any road or foot- 
path within the specified limits and within their jurisdiction. In the 
case of any county, or main, or parish (p) road, the order must be 
made in petty sessions by at least two such justices in the petty 
sessional division within which the road to be stopped is situate, 
and for a time not exceeding twelve hours ; and seven days* notice 
of the application must be given by publication in a local news- 
paper. The justices may impose conditions for the protection of 
individuals, or of the public. 

The officer in command of the forces must cause such notice as 
the justices may require to be given not less than tw T elve hours before 
the order comes into force, and must give all reasonable facilities 
for traffic whilst the order is in force. 


Sub-Sect. 6.— Under the Church Building Act 

125. The Ecclesiastical Commissioners ( q ) may, by order, stop 
up, discontinue, or alter any entrance or gate leading into any 
churchyard or burial ground of any parish or chapelry, and the 
paths, footways, and passages into, through, or over the same (r). 
They must previously obtain the consent of two local justices, and 
give public notice (#) in the manner prescribed by the Highway 
Act, 1815 (/). If the order is properly made, no appeal lies 
against it (it). 


(m) Military Lands Act, 1892 (55 & 56 Viet, c. 43), s. 16. Bye-laws may 
be made regulating the use of land appropriated for any military purpose, or 
which a Secretary of State, or a volunteer or yeomanry corps, has the right 
of using for any military purpose {ibid., ss. 14, 15, 19). See Territorial and 
Beserve Forces Act, 1907 (7 Edw. 7, c. 9), s. 28 (3). 

( n ) See p. 80, ante. 

(o) Military Manoeuvres Act, 1897 (60 & 61 Viet. c. 43) ; and see title Boyal 
Forces. 

(p) /.c., i t would seem, a road repairable by the inhabitants at large. 

vl) Originally Church Building Commissioners, whose powers were transferred 
by the Church Building Commissioners (Transfer of Powers) Act, 1856 (19 & 20 
Viet. c. 55). And see title Ecclesiatjcal Law, Vol. XI., pp. 794, 801. 

(r) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 39. 

M The object of the notice is to enable objections to be urged before the 
Commissioners ; and, if it be not given before the order is made, the order mav 
be quashed {R. v. Arkwright (1848), 12 Q. B. 960). 

(<j Stat. (1815) 55 Geo. 3, c. 68, s. 2, and Sched. A. This Act was repealed 
by the Highway Act, 1835 (5 & 6 Will. 4, c. 50), but the provisions incorporated 
m the Church Building Act, 1819 (59 Geo. 3, c. 134), are still applicable to 
diversions thereunder; see cases cited in note (u) infra. 

('0 a. t. Arkwright, supra ; It. v. Stock (1838), 8 Ad. & El. 405. 
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Sub-Sect. 7. — Under the Inclosure Acts . 

126. The Inclosure Acts of 1801 and 1845 (a) provide for the 
stopping up or diversion of roads and paths over the lands to be 
inclosed ( b ). 

Sub-Sect. 8 . — Under the Housing of the Working Classes Acts. 

127. Highways may also be diverted for the purposes of an 
improvement or reconstruction scheme (c). 


Part VII. — Liability to Repair Highways. 

Sect. 1. — In General. 

128. As regards liability to repair, highways fall into three main 
classes : (1) highways repairable by “ the inhabitants at large,” 
i.e., highways which are now repaired by highway authorities, 
although the ultimate legal liability (d) for the repair rests upon 
the inhabitants of the parish (?) in which they lie ; (2) highways 
repairable by private individuals or corporate bodies (other than 
highway authorities) ; and (3) highways which no one is liable to 
repair. In the future there will be a fourth class, namely, high- 
ways repairable by the Eoad Board (/). 

Sect. 2. — Highways repairable by the Inhabitants at Large . 

129. At common law every highway (whether carriage way, 
bridle way, or footpath) is repairable by some person or body of 
persons ; and primd facie by the inhabitants ( g ) of the parish within 
which it lies (h). The inhabitants may, however, transfer their 
liability to the inhabitants of some other legally recognised area 
(usually a township (i) ) in which the highway lies, by proving an 
immemorial custom in accordance with which the inhabitants of 
such other area have always borne, and are liable to bear, the 
burden of repairing all highways within it ( Ic ). 


(a) Inclosure (Consolidation) Act, 1801 (41 Geo. 3, c. 109), and Inclosure Act, 
1845 (8 & 9 Viet. c. 118). 

(b) See title Commons and Rjgiits of Common, Vol. IV., pp. 562 et seg . 

(c) Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 22 ; 
Housing, Town Planning etc. Act, 1909 (9 Edw. 7, c. 44), s. 23. See also title 
Public Health and Local Administration. 

(d) Enforceable by indictment; see pp. 138 et seg., post. 

(e) Or some other recognised area, e.g a township. In the case, however, of 
main roads not retained by an urban authority, it may be that the liability to 
indictment for non-ropair has now been transferred from the inhabitants of the 
parish (or township) to the county council ; see p. 140, post. 

(/) See p. 48, ante. 

(g) I.e., tne inhabitant occupiers of land (It. v. Eccles field (Inhabitants) (1818), 
1B.& Aid. 348, 357 ; It. v. Kershaw (1856h 6 E. & B. 999). 

(h) “ If it be a public way, of common right the parish is to repair it unless a 
particular person be obliged by prescription or custom ” (per Hale, J., in 
Austin's (Katherine) Case (1672), 1 Vent. 189); see also It. v. Great Broughton 
(Inhabitants) (1771), 5 Burr. 2700; It. v. Leake (. Inhabitants ) (1883), 5 B. & Ad. 
469; and the liability, being of common right, is judicially noticed. 

(;) See note (n) t p. 83, post. 

See It. v. Midville (Inhabitants) (1843), 4 Q. B. 240; It. v. Kingsmoor 
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In either case the liability of the inhabitants, whether the common 
law liability of the parish (/), or the customary liability of some 
other area, is spoken of as a liability of “ the inhabitants at large/* 
and may not incorrectly be described as a liability of the a parish/* 
since for the purposes of the various Highway Acts (m) the word 
“ parish ” includes any township, tithing, rape, vill, wapentake, 
division, city, borough, liberty, market town, franchise, hamlet, 
precinct, chapelry, or other place or district maintaining its own 
highways (n). The liability of the inhabitants at large cannot be 
avoided by any agreement or arrangement with some individual or 
other parish to repair the roads for them (o). 

The common law liability attaches primarily to the ancient com- 
mon law parish ; but, where a parish is constituted or altered in 
area under a statute which declares the new parish to be a parish 
for all purposes ( p ), the liability apparently attaches to the new 
civil parish. 

The liability never attached to an extra-parochial place (q), 
although such a place, if an area recognised by law, might, by cus- 
tom, be liable to repair all highways within it (r) . All extra- 
parochial places have now, with trifling exceptions, been merged by 
statute in the adjoining parishes, or constituted separate parishes* 

( Inhabitants ) (1823), 2 B. & C. 190; but see R. v. Ecclesfield ( Inhabitants ) (1818), 
1 B. & Aid. 348, where it was held that there could not be a valid custom for the 
inhabitants of one area to repair a highway lying in another area. As to the 
origin of such a custom, see It. v. Barn old swick ( Inhabitants ) (1843), 4 Q. B. 
499, 502, per Paiike, B. See also note (/), p. 88, post , but in special cases (see 

р. 79, ante , and pp. 97, 100, post) by statute a parish may be liable to repair a 
road in another parish. 

(l) At the present day a disputo as to whether a parish or one of its townships 
is liable is hardly likely to arise ; but in such cases the parish must plead 
the custom specifically ( Li . v. St. Andrews , Holborn (1674), 1 Mod. Hep. 112; 
R. v. Sheffield ( Inhabitants ) (1787), 2 Term Bop. 106; It, v. Penderryn 
(Inhabitants) (1788), 2 Term Rep. 513 ; It. v. St. Giles, Cambridge ( Inhabitants ) 
(1816), 5 M. & S. 260; IL v. Kingsmoor ( Inhabitants ) (1823), 2 B. & C. 190], 
although no consideration for it need be alleged (R. y. Ecclesfield ( Inhabitants ), 
supra ). As to the evidence necessary to establish such a custom, see R . v. 
Sheffield (Inhabitants), supra ; 11. v. Lordsmere District (Inhabitants) (1886), 54 
L. T. 766, 0. C. R. ; R . v. Kings Newton (Inhabitants) (1831), 1 B. & Ad. 826; 
Fawcett y. Fowlis (1S27), 7 B. & C. 394 ; R. y. Pembridge (Inhabitants) (1841), 
Car. & M. 157; R. v. Freeman (1859), 7 W. R. 556; R. v. Ardsley (1878), 3 
Q. B. I). 255, C. C* R. 

(m) As to the meaning of " Highway Acts,” see p. 24, ante . 

(n) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 5. Notwithstanding the 

wide words of this definition, there is (except one unsatisfactory case, R. v. 
Yarton ( Inhabitants ) (1663), 1 Sid. 140, commented on in R . v. Kingsmoor 
(Inhabitants), supra) no authority for the existence of the customary liability 
except in the case of townships or other subdivisions of a parish. Two or more 
townships might be jointly liable (R. v. Bishop Auckland ( Inhabitants ) (1834), 
1 Ad. & El. 744). V J \ J> 

(o) R. v. Liverpool Corporation (1802), 3 East, 86; R. y. Scarisbrick (Inhabitants) 
(1837), 6 Ad. & El. 509 ; Dawson y. Willoughby with Sloothby (Highways 
Surveyor) (1864), 5 B. & S. 520 ; R. y. Ashby Folville (1866), L. R. 1 Q. B. 213; 
it. v. Ardsley, supra . 

(p) Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 Viet. 

с. 61), s. 6 ; Local Government Act, 1894 (66 & 67 Viet. c. 73), ss. 1 (3), 36(2); 
and titles Ecclesiastical Law, Vol. XI., p. 443 ; Local Government. 

(?) R. v. Midville ( Inhabitants ) (1843), 4 Q. B. 240. 

(r) 22. v. Kingtmour (Inhabitant*), supra. 
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If they were so dealt with under the Extra-Parochial Places Act, 
1857 ( s ), it would appear that the inhabitants are still not indict- 
able for non-repair of the highways (t); if, however, they were 
merged in an adjoining parish under the Poor Law Amendment 
Act, 18G8 (it), apparently the inhabitants of such parish are, at 
common law, primd facie liable for the repair of highways in the 
added portion (v). 

Outlying portions of parishes may have been dealt with under 
special statutory powers (a). 

130. The liability of the inhabitants at large has not, except 
possibly in the case of main roads (5), been affected by the fact that 
they now carry out their highway duties through the councils of dis- 
tricts, boroughs and counties, instead of through parochial officers. 
Primd facie it exists in the case of every highway, whether ancient 
or modern (c), and even though no repairs have ever been done to it 
by the public (d), but it may always be displaced in one or other of 
the following ways : — 

(1) The liability of the inhabitants at large, though formerly 
existing, may have been extinguished (e) , or shifted by statutory 
re-apportionment (/). 

(2) It may be shown that some individual (g), or body corporate, 
is liable to repair the highway in question either by prescription, 
ratione tenures, ratione clausuree , or under statute. If one of the 
first three kinds of liability is established, the inhabitants at large 
will be discharged, at any rate so long as the persons primarily 
liable are solvent (h). If a statutory liability be proved, it is a 
question of construction whether the inhabitants are discharged or 
remain concurrently liable ( i ). 


(s) 20 Yict. c. 19; compare Highway Acts, 1SG2 (25 & 26 Yict. c. 61), b. 32 , 
1864 (27 & 28 Yict. c. 101), s. 9. 

t) 11. v. Wwgland (1877), 2 Q. B. D. 349. 

u) 31 & 32 Yict. c. 122, s. 27. 

v) R . v. Oswestry Hundred ( Inhabitants ) (1817), 6 M. & S. 361. 

a) Highway Act, 1862 (25 & 26 Yict. c. 61), s. 33. 

b) As to the liability to indictment in the case of main roads, see p. 140, 
post . 

(c) R . v. Lordsmere ( Inhabitants ) (1850), 15 Q. B. 689, 696 ; R. v. Netherthong 
(Inhabitants) (1818), 2 B. & Aid. 179; R. v. Hatfield ( Inhabitants ) (1820), 
4 B & Aid. 75. 

(d) R. y. Newbold {Inhabitants) (1869), 33 J. P. 115, C. C. B. ; and see an 
elaborate summing up of Wills, J., in Eyre v. New Forest Highway Board 
(1892), 56 J. P. 517, C. A., described by the Court of Appeal (ibid., at p. 519) as 
“ copious and clear, and a complete exposition of the law on the subject.'* 

(e) See p. 97, post. 


4- - - / i 

As to the liability of individuals, see p. 87, post. 


if) See p. 99, post. 

(<7) As to the liabilit 

(h) If they are insolvent, apparently the liability of the inhabitants may be 
enforced (Anon. (1698), 1 Ld. Baym. 725, per Lord Holt, C.J. ; R. v. Bradfidd 
(1874), L. B. 9 Q. B. 552; R . v. Brightside Bierlow (Inhabitants) (1849), 13 Q. B. 
933). 

(i) In the case of Turnpike Acts there was usually concurrent liability (see 
p. 86, post) ; and in any case clear language was necessary to relieve the inhabi- 
tants of their duty ( R . v. St. George, Hanover Square (Inhabitants) (1812), 3 Camp. 
222 ; R. v. Lordsmere ( Inhabitants ), supra; Little Bolton (Inhabitants) v. R, 
(1843), 12 L. J. (m. 0.) 104; Bussey v. Storey (1832), 4 B. & Ad. 98; R. v. 
Netherthong ( Inhabitants ), supra ; R* v. Brightside Bierlow (Inhabitants), supra)* 
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(3) It may be shown that the highway in question has been 
dedicated since the date when the Highway Act, 1835, s. 23 ( k ), 
came into operation, and is one to which that section applies. 
If so, it is not repairable by the inhabitants at large unless it was 
originally dedicated, or has since been adopted by the public, in 
accordance with enactments hereafter dealt with (Z). 

The section above referred to(w) provides that no road or occupa- 
tion way made, or thereafter (n) to be made, by and at the expense of 
any private individual or corporation, nor any road set out, or to be 
set out, as a private driftway or horsepath (o) under any inclosure 
award, shall be deemed to be a highway repairable by the inhabi- 
tants at large unless certain requirements are complied with (p). It 
does not apply to highways dedicated before the date in question ( q ) ; 
and where a road was dedicated about that date, it is a question of 
fact whether dedication had then taken place, or whether it was still 
open to the owner to close the road to the public if he had seen fit (?•)• 
It does not, in express terms, apply to footpaths (s), nor to private 
carriage or cart ways set out under inclosure awards (t). With 
these possible exceptions, it appears to apply to all newly dedicated 
highways (u) not made by the highway authority itself (v), and to 
strips of land added by a landowner to an existing highway (a). 

(k) 5 & 6 Will. 4, c. 50. It is not clear whether this provision operates as 
from 20th March, 1836 (see ibid ., 8. 119, since repealed), or from 31st August, 
1835, the date of its enactment, probably the former ; see Wood v. Riley (1867), 
L. R. 3 0. P. 2 6, per Bovill, U.J., and titles Statuies ; Time ; and the con- 
struction put upon the word 44 hereafter ” as UBed in the Highway Act, 1835 
(5 & 6 Will. 4, c. 50), s. 21, by the Annual Turnpike Acts Continuance Act, 1870 
(33 & 34 Yict. c. 73), s. 12. See also Wood v. Hunt (1868), L. R. 4 C. P. 18, n. 

(/) As to the various ways in which a highway dedicated since 1835 may 
become repairable by the inhabitants, see pp. 92 et seq., post. 

(m) Le ., the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 23. It was intended 
to lessen the burden of the public, who were liable at common law to maintain 
every highway which individuals might see fit to dedicate ; see Eyre v. New 
Forest Highway Board (1892), 56 J. P. 517, C. A, It is in consequence of this 
section that there are now many highways for the repair of which no one is liable. 
Jh) See note (/c), supra. 

Jo) As to these words, see Reynolds v. Barnes, [1909] 2 Ch. 361. 
p) As to such requirements, see p. 92, post. The section, of course, does 
not prevent a road being dedicated as a highway, but merely prevents liability 
for its repair attaching to the parish. The person dedicating it is also free 
from any liability {Roberts v. Hunt H.850), 15 Q. B. 17 ; Fawcett v. York and 
North Midland Rail. Co. (1851), 16 Q>. B. 610, 614, n. ; Sunderland Corporation 
v. Herring (1853), 17 J. P. 741 ; R . v. Wilson (1852), 18 Q. B. 348). 

{q) R. v. Westmarlc Tithing (1840), 2 Mood. & R. 305. 

(r) Eyre v. New Forest Highway Board , supra . 

(s) It may well be that footpaths were omitted, because in 1835 such paths 
would seldom be regarded as requiring any repairs. 

(t) See Reynolds v. Barnes , supra . Possibly it was assumed that Commis- 
sioners would always give directions as to the 44 making ” of cart and carriage 
ways by the allottees, in which case the opening words of the section womd 
apply ; see Falmouth {Earl) v. Richardson (1825), 3 B. & O. 837. 

(a) See, e.g., Eyre v. New Forest Highway Board , supra ; Leigh Urban Council 
v. King, [1901] 1 K B. 747. But there are cases where it has been held not to 
apply unless the landowner intends to dedicate, and has made the road at his 
own expense {R. v. Thomas (1857), 7 E. & B. 399 : Healey v. Batleu Corporation 
(1875), L. R. 19 Eq. 375, 393). 

(r) See Kingston-upon-Rull Local Board of Health v. Jones (1856k 1 Q. & N* 
489 ; Leigh Urban Council v. King, supra, 

(a) See p. ~~ 
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Highways, Streets, and Bridges. 
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constructed 
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(4) If the highway in question was formed (b) under some statute, 
such as an Inclosure Act, which provided that no highway set out 
under it should become repairable by the inhabitants until its com- 
pletion was certified by two justices, the grant of a certificate is a 
condition precedent to its becoming so repairable (c). Probably the 
court would presume the certificate on proof that the highway was 
made in substantial accordance with the award, and had ever since 
been in use by the public ( d ). 

Commissioners under Inclosure Acts had, under the ordinary 
provisions of such Acts, no power to declare private roads to be 
repairable by the parish (e). They had no power to declare high- 
ways in one parish to be i % epairable by another (/) ; but in certain 
cases a valuer under an Inclosure Act had power to declare in what 
parish a road was deemed to be situate ((f). 

A highway constructed under a Turnpike Act was not prevented 
from becoming repairable by the inhabitants merely by the fact 
that it had not been completed exactly in accordance with statutory 
provisions not declared to be conditions precedent (h), nor by the 
fact that branch roads included in the proposed scheme were never 
completed (i). 

When a highway repairable by the inhabitants at large became 
subject to a Turnpike Act, the liability of the inhabitants remained 
concurrently with that of the trustees ( k ); and when a highway was 
constructed under a Turnpike Act, the usual common law liability 


(5) Or, though previously existing, was deemed to have been net out afresh 
under the Act (R. v. Hatfield (Inhabitants) (1835), 4 Ad. & El. 156; R . v. 
Cricklade , St. Sampson (Inhabitants) (1850), 14 Q. B. 735 ; R. v. East Ifagbourne 
(Inhabitants) (1859), Bell, 0. 0. 135, C. C. 11.). A local “ paving ” Act may also 
have the effect of preventing a highway becoming repairable by the public ; see 
Willes v. Woffington (1862), 32 L. J. (c. p.) 86, Ex. Oh. ; Hirst v. Halifax Local 
Board (1870), L. R 6 Q. B. 181 ; Birkenhead Improvement Commissioners v. 
Sausom (1876), 40 J. P. 406. 

(c) R. y. Hatfield (Inhabitants), supra; R. v. East Hagbourne ( Inhabitants ), 
supra; R. v. Midville (Inhabitants) (1843), 4 Q. B. 240. But where a statute 
authorised the making of several roads, apparently any independent one might 
be certified by itself ( R . v. French (1879), 4 Q. B. D. 507 ; R. v. West Riding of 
Yorkshire Justices (1834), 5 B. & An. 1003). 

(d) Williams v. Eyton (1859), 4 H. &N. 357, Ex. Ch. ; Leigh Urban Council ▼. 
King , [1901] 1 K. B. 747. 

(e) R. v. Cottingham (Inhabitants) (1794), 6 Term Rep. 20 ; R . v. Wright (1832), 
3 B. & Ad. 681, 682. But if the parish accepted an allotment under the award 
they might be bound by the direction ; see A.-Q. v. Tamwortk Rural 
District Council (1901), 85 L. T. 190 ; and of course a private road, if subsequently 
dedicated to the public before 1835, would become repairable by them (R. v. 
Harley (Inhabitants) (1863), 8 L. T. 382 ; R. v. Bradfield (1874), L. R. 9 Q. B. 
552 ; R. v. IVright (1832), 3 B. & Ad. 681). No indictment lies for not repairing 
a private road (R. v. Richards (1800), 8 Term Rep. 634). 

(/) A.-Q. and Settle Rural District Council v. Lunesdale Rural District Council 
(1902), 86 L. T. 822. 

(g) Inclosure Acts, 1849 (12 & 13 Yict. c. 83), s. 1, and 1852 (15 & 16 Yict. 
c. 79), s. 28. 

(A) R. v. Lordsmere (Inhabitants) (1850), 15 Q. B. 689; R. v. French , supra; 
but see R . v. Edge Lane ( Inhabitants ) (1836), 6 Nev. & M. (r. b.) 81. See also 
A.-Q. and Settle Rural District Council v. Lunesdale Rural District Council, 
supra , as to an Inclosure Act specifying a cert.iiu width for roads. 

(t) R . v. French , supra , overruling earlier cases. 

(6) B. v. Lordsmere ( Inhabitants ), supra . 



Part VII. — Liability to Repair Highways. 


87 


of the inhabitants at once attached to it ( l ). The same liability also 
attached if an existing road not repairable by the inhabitants was 
taken over by turnpike trustees (m). A new road made by turn- 
pike trustees ceased to be a highway upon the expiration of the 
Turnpike Act, but if it were still used by the public a fresh 
dedication might be inferred (91). The expiration of a Turnpike 
Act did not put an end to the liability of the inhabitants if the road 
continued a highway ( 0 ). 

Sect. 8 . — Highways repairable by Individuals • 

Sub-Sect. 1 . — In General . 

131. Individuals, or bodies politic or corporate, may be liable to 
repair highways under some statute, by prescription ( p), ratione 
tenures ( q ), or ratione clausura ( r ). All the powers, duties, and 
liabilities given by the Highway Acts (s) to surveyors of highways 
are made applicable also to individuals or bodies liable for the 
repair of any highway (t). 

The liability is enforceable by indictment. It is an open question 
whether an individual or body thus liable can be sued for damages 
by one who has sustained injury by his neglect to repair (u) ; but 
such an action will lie against a corporate body liable to repair a 
highway under charter (a). 

Where the liability for one highway is divided between the 
inhabitants and others, it may in certain cases be re-apportioned in 
a more convenient manner (b). There are also certain statutory 
provisions by which highways repairable by individuals may be 
made repairable by the inhabitants at large (c). 

Sub-Sect. 2. — Liability under Statute . 

132. Where an obligation to repair a highway is imposed by 
statute, an indictment for non-repair will lie against the persons so 

(Z) R. v. Netherthong ( Inhabitants ) (1818), 2 B. & Aid. 179. 

(m) R. v. Lordsmere ( Inhabitants ) (1850), 15 Q. B. 689. 

(n) Ibid. But not if there was no further user, in which case the highway 
anti liability were extinguished (R. v. Mellor (1830), 1 B. & Ad. 32); and see 
pp. 15, 16, ante . 

(0) R. v. Thomas (1857), 7 E. & B. 399 ; Annual Turnpike Acts Continuance 
Act, 1867 (30 & 31 Viet. c. 121), s. 3. Similar provisions are contained in later 
Acts of the same class ; and see note ( n) t supra, 
p) See p. 88, post. 

7) See p. 88, post. 

\r) See p. 91, post . 

( 8 ) As to the meaning of “ Highway Acts,” see p. 24, ante. 

(() Highway Act, 1835 (5 & 6 Will. 4, c. 60), s. 5. And nothing in the Local 
OoTernment Act, 1888 (51 & 52 Yict. c. 41), as to main roads is to affect the 
liability of individuals to repair ; see ibid., s. 97. 

(u) Bundle v. ffearle, [1898] 2 Q. B. 83. Authorities for the liability in 
damages are : Russdl v. Men of Devon (1788), 2 Term Rep. 667, per Lord 
Kenton, O.J. ; Lyme Regis Corporation v. Henley (1832), 3 B. & Aa. 77 per 
Lord Tentebden, O.J. ; M'Kirmm v. Penson (1853), 8 Exch. 319, per Pollock. 
C.B. ; Bathurst Borough v. Macphereon (1879), 4 App. Cas. 256, 267, P. 0. For the 
contrary view, boo Young v. Davis (1862), 7 H. & N. 760, per Martin, B. 

(a) Lyme Regis Corporation y. Uudey (1831), 1 Bing. (n. 0.) 222, H. L. 
ft) See p. 99, post. 

(o) See pp. 92 et eeq., post. 


Sect. 2. 

Highways 
repairable 
by the 
Inhabitants 
at Large. 


Liability ot 
individuals 
to repair. 


Statutory 

liability. 



Highways, Streets, and Bridges. 


8 EOT. 3. 

Highways 
repairable 
by Indi- 
viduals. 


Liability by 
prescription. 


Liability 

rations 

tenures. 


rroof of. 


made liable ( d ) ; but, at any rate where the highway came into 
existence before 1836, the inhabitants may be concurrently liable (e). 

Sub-Sect. 3. — Prescriptive Liability . 

133 . Individuals, or bodies politic or corporate, may be liable to 
repair highways by prescription, but in the case of individuals 
such a prescriptive liability can only be supported by proof of 
some consideration (/ ), such as the taking of toll or the tenure of 
lands. This liability is established by showing that for a number of 
years the persons charged and their predecessors have repaired the 
road in question, from which evidence an immemorial usage to repair 
it may properly be inferred ( g ). This inference may be negatived 
by proof that either the road or the usage originated within the time 
of legal memory (h), unless the court presumes a lost grant, as it 
may do where a consideration for the usage is alleged (i). 

Sub-Sect. 4. — Liability Rati one Tenures. 

134 . Individuals ( k ), or bodies politic or corporate, may be liable 
to repair highways ratione tenures : that is, by reason of their tenure 
of particular lands. Such a liability is generally established by 
proving that for a number of years the persons charged and their 
predecessors (or their tenants) have repaired the road in question, 
this evidence being sufficient to justify the assumption that the 
usage is immemorial ( l ). It has been said that a liability to repair 


( d ) R. v. Sheffield Canal Co. (1849), 13 Q. B. 913. 

(e) Express words are necessary to relieve the inhabitants of their common 
law liability ( R . v. Brightside Bierlow ( Inhabitants ) (1849), 13 Q. B. 933). 

(/) 1 Hawk. P. C , 7th ed., c. 76. It is doubtful whether the inhabitants of a 
parish or township can be liable by prescription to repair a highway in another 
parish or township (ft. v. St. dies, Cambridge ( Inhabitants ) (1816), 5 M. & S. 260 ; 
if. v. Bishop A uckland ( Inhabitants ) (1834), 1 Ad. & El. 744 ; ft. v. Denton {Inhabi- 
tants) (1852), 18 Q. B. 761 ; ft. v. Ashby Folville (1866), L. R. 1 Q. B. 213). In any 
case such a prescription would require a lawful consideration to support it, and 
the consideration cannot be the levying of rates in the other area (ft. v. Ashby 
Folville , supra); nor the tenure of land (see also note (A), p. 82, ante , and 
note (/c), infra). 

{g) ft. v. Hatfield {Inhabitants) (1820), 4 B. & Aid. 75; ft. v. Skinner (1805), 
5 Esp. 219 (in which only twenty-five years’ usage to repair a ditch was proved) ; 
London ana North Western Rail. Co. v. Fobbing Level Sewers Commissioners (1896), 
75 L. T. 629. If a person has done repairs whenever called upon by the 
authority to do so, the inference of liability is overwhelming, unless it be 
shown that he was under a mistaken notion as to his liability (see ft. y. 
Barker (1890), 25 Q. B. D. 213, 0. O. R.); on the other hand, if a person 
voluntarily does repairs to a road or stile which is his own property, or which 
is mainly used by him, the inference is only slight (see ft. v. Northampton 
County (. Inhabitants ) (1814), 2 M. & S. 262 ; ft. v. Allanson (1828), 1 Lew. 0. O. 
158 ; Randle v. Ilearle , [1898] 2 Q. B. 83 ; Hudson v. Tabor (1877), 2 Q. B. D. 
290, 0. A.). 

(5) ft. v. Hayman (1829), Mood. & M. 401, per Tindal, C.J. ; ft. v. Hatfield 
{Inhabitants), supra ; ft. v. Sutton {Lady) (1838), 8 Ad, & El. 516. 

(t) See p. 89, post. On the subjects of prescription and lost grant, see title 
Easements and Profits a Prendre, Vol. XL, pp. 260, 264. 

(6) The inhabitants of a parish, not being incorporated, cannot hold lands, 
and therefore cannot be liable to repair a highway ratione tenures (ft. v. 
Machynlleth and Pennegoes {Inhabitants) (1823), 2 B. & 0. 166). 

(?) See cases cited in note (g), supra , and ft. v. Blakemore (1852), 2 Den. 410, 
C. 0. R. An admission by a former occupier is not conclusive (ft. v. Cotton 
(1813), 3 Camp. 444), and evidence of reputation is not admissible (ft. v. Wavertree 
l Township , Inhabitants) (1841), 2 Moodf. & R. 353). 
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ratione tenures must be immemorial (»w) ; and, if so, liability may be 
negatived by showing that either the road or the usage originated 
within legal memory (?i). But it is submitted that a liability to 
repair a highway as a consideration for holding land may have 
arisen within the time of legal memory under some statute (o), 
grant ( p), or licence (q) ; that such a liability may be as properly 
called a liability ratione tenures as is one based upon immemorial 
usage (r) ; and that the court may presume the existence of a lost 
grant, where many years' usage to repair is shown, even though it 
be admitted that either the road or the usage did not exist at the 
date when legal memory begins ($). 

A liability to repair ratione tenures can only be enforced against 
the occupier ( t ) of the land, although he is in general entitled 
to be reimbursed by the owner (a)* The liability is imposed upon 


(m) Anon . (1481), Y. B. 21 Edw. 4, 38 ; It. v. Kerrison (1813), 1 M. & S. 
435, and cases cited in note (A), p. 88, ante; this was, however, dpubted by Lord 
Denman, C.J., in B. v. Beeby (1839), 8 L. J. (M. 0.) 38, and B . Sheffield Canal 
Co. (1849), 13 Q. B. 913, 926; see also B . v. Scarisbrick {Inhabitants) (1837) 6 
Ad. & El. 509. 

(n) See cases cited in note (A), p. 88, ante. 

(o) In B. v. Sheffield Canal Co., supra , an attempt was made to prove a statu- 
tory liability ratione tenures, but it failed because the statute did not connect the 
liability which it imposed with the land acquired under it. 

( p ) If “ tenure ” is to be construed in the strict sense, no liability ratione 

tenures can have originated by any grant since the statute Quia Emptores (1289 
— 90), 18 Edw. except a royal grant (see Ferrand v. Bingley Urban Council , 

[1903] 2 K. B. 445, per Wills, J., at p. 451); but it seems clear that a royal 
grant since that date may have created such a liability (see B. v. Buckeridge 
(1G91), 4 Mod. Eep. 48 ; B. v. Bucknall (1702), 2 Ld. Baym. 792, 804, per 
Holt, 0. J. ; Lyme Begis Corporation v. Henley (1832), 3 B. & Ad. 77, affirmed 
(1834), 2 Cl. & Ein. 331, H. L. ; Ferrand v. Bingley Urban Council , supra). 
In two cases attempts to establish such a liability on the strength of private 
grants have failed (B. v. Scarisbrick ( Inhabitants ), supra; B. v. Beeby , supra) ; 
and quaere, whether any private grant or covenant could give rise to a liability 
to indictment ; compare Lyme Begis Corporation v. Ilenley (1834), 2 Cl. & Fin. 
331, H. L.). See also Callis, Beading on the Statute of Sewers (1647), p. 89: 
** If, before the Statute of Westminster the Third, a man had made a feoffment 
in fee, or if since that statute one had made a gift in tail, to hold the same by 
repairing a bridge, the said feoffee and donee and his heirs should have been 
bound to repair the said bridge ” ; Anon. (1496), Y. B. 11 Hen. 7, folio 12, per 
Fineux, J. ; see also Y. B. (1497), 12 Hen. 7, fo. 18; Porter's Case (1592), 1 
Co. Bep. 16 b, 26 a. 

( q ) Esher and Dittons Urban Council v. Marks (1902), 71 L. J. (k. b.) 309. 

(r) In the one case the liability is proved by showing its actual origin ; in the 
other it is carried back to the reign of Bichard I., and thereupon its origin — 
probably an earlier grant or agreement with the Crown, as in the Stratford Bridge 
Case (1313), 2 M. & S. 520, n. — is presumed ; compare the opinion of the judges 
in Lyme Begis Corporation v. Henley (1834), 2 Cl. & Fin. 331, 354, H. L. 

(s) See London and North Western Iiailway v. Fobbing Levels Sewers Commis- 
sioners (1896), 66 L. J. (Q. b.) 127 ; King ston-upon- Hull Corporation v. Horner 
(1779), 1 Cowp. 102, where a lost grant of tolls between 1382 and 1441 was 
presumed ; Philips v. Halliday , [1891] A. 0. 228. 

(<) 1 Boll. Abr. 300 ; B v. Barker (1890), 25 Q. B. D. 213, 0. 0. B. ; Daventry 
Bural Council?. Parker, [ 1900] 1 Q.B. 1, C. A. ; Cuck field Rural Council v. Goring , 
[1898] 1 Q. B. 865 ; B. v. Sutton (1835), 3 Ad. & El. 597, where the guardian 
of an infant owner was in occupation. Semble , an infant occupier is liable to 
indictment {ibid.). For a form of notice to repair, see Encyclopaedia of Forms 
and Precedents, Vol. VI., p. 393. 

(a) Baker v. Greenhill (1842), 3 Q. B. 148. 
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Highways, Streets, and Bridges. 

Sect. 3. the land liable to the burden, and upon every part of it : therefore 

Highways an agreement by a vendor to repair operates only as between 

repairable him and the purchaser, and does not discharge the latter from 
by Indi- liability to the public ( b ) ; and if the land is divided, several persons 

v idual s. ma y b e concurrently liable for the whole burden ; but if one be 

compelled to bear it, he may claim contribution from the others (c). 

A liability to repair ratione tenures is not released merely by the 
fact that the highway in question became subject to a turnpike 
trust ( d ), or by the highway becoming a main road (e), but it comes 
to an end if the highway is so altered by widening or change of 
character as to be practically destroyed (/). Physical destruction 
of the highway and its site terminates a liability ratione tenures , as 
it does a public liability ( g ). 

Exemption 135 . A liability to repair ratione tenures sometimes carried with it 
from highway an exemption of the premises so liable and their occupiers from any 
rfttcg * liability in respect of the repair of other highways in the parish or 

township (h) ; and where, prior to 1835, property or its owners or 
occupiers was or were, on any grounds, legally exempt, such property 
and its owners and occupiers are still exempt from liability to pay 
highway rates (*), and also, apparently, from liability to pay such 
portion of other rates as is levied to meet highway expenses ( k ). 

The mere fact that highway rates have not been levied in respect 
of premises prima facie rateable is not in itself sufficient to estab- 
lish a legal exemption, the presumption being that the premises 
have been omitted from the rates by mistake, unless consideration 
for an exemption is also proved ( l ) ; but liability ratione tenures to 


( b ) R. v. Buccleugh (Duchess) (1704), 1 Salk. 358: London and North Western 
Railway v. Fobbing Levels Sewers Commissioners (1896), 66 L. J. (q. b.) 127 ; Esher 
and Dxttons Urban Council v. Marks (1902), 71 L. J. (k. b.) 309. 

(c) R. v. Buccleugh (Duchess), supra ; R . v. Brightside Bierlow ( Inhabitants ) 
(1849), 13 Q. B. 933 ; R. v. Buckeridge (1691), 4 Mod. Rep. 48; R. v. Oxfordshire 
(. Inhabitants ) (1812), 16 East, 223. 

(< d ) R . v. St. George , Hanover Square ( Inhabitants ) (1812), 3 Camp. 222 ; if. 
V. Barker (1890), 25 Q. B. I). 213, C. C. K, 

(e) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 97. 

if) R. y. Pickering (Township) (1877), 41 J. P. 564; R. v. Barker , supra . 

(g) See p. 98, post . 

(h) See R. v. IBath (1866), L. B. 1 Q. B. 218 ; Heath v. Weaver ham (Township) 
Overseers, [1894] 2 Q. B. 108 ; Carter v. Wareham Highway Board (1866), 30 J. P. 
341. 

(*) Highway Act, 1835 (5 & 6 Will. 4, c. 50), 8. 33 ; North Eastern Railway v. 
Dalton Overseers , [1899] 1 Q. B. 1026, 0. A. ; affirmed, [1900] A. C. 345 ; Lonsdale 
{ Lord) v. Lowther Overseers (1896), 60 J. j?. 297 (quarter sessions), and other 
cases cited in succeeding notes. See also, generally, title Bates and Rating. 

(k) North Eastern Railway v. Dalton Overseers , supra ; R. v. Heath , supra ; 
Heath v. Weaver ham ( Township ) Overseers , supra . These were poor rate cases ; 
but, semble, the principle applies (notwithstanding Dyson v. Greetland Local 
Board (1884), 13 Q. B. I). 946, 0. A.) to general district rates, and see, to this 
effect, Ferrand v. Bingley Urban Council , [1903] 2 K. B. 445, per Lord 
Alverstone, C.J. 

(l) Great Western Bail . Co. v. Denchworth (Highways Surveyors) (1861), 25 J.P. 
342; R . v. Freeman (1859), 7 W. B. 556; Freeman v. Read (1863), 4 B. & S. 
174 ; R . v. Rollett (1875), L. B. 10 Q. B. 469, 475 ; Heath v. Weaverham (Town» 
ship) Overseers , supra ; compare also R. v. Bar noldn wick (Inhabitants) (1843) # 
4 Q. B. 499; Dawson v. Willoughby with Bloothby (Highways Surveyor) (1864b 
6 B. A 8. 920. 
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repair some highway within the old highway parish is sufficient 
consideration (m) ; and if it he proved that premises have never 
been rated since 1835, and also that the occupiers thereof are under 
a ratione tenures liability, a legal exemption is to be inferred (n). 

The mere existence of a liability ratione tenures does not establish 
a right to exemption, unless non-contribution is also proved (o). 

Such an exemption continues although the liability ratione tenures 
be commuted and the highway made repayable by the inhabitants 
at large (p) : it is uncertain whether it continues if the liability be 
extinguished by the destruction or physical alteration of the 
highway ( q ). 

Sub-Sect. 5. — Liability Ratione Clausurae. 

136. Where a highway crosses uninclosed land, and the public 
have acquired a right to deviate on to such land when the way is 
impassable, if the owner incloses his land by a fence, he or his 
tenant becomes liable ratione clausum to repair the highway (r). 
If he owns the land, and erects fences on both sides, he is liable 
to repair the whole width of the road ; as also if on one side there 
is an ancient inclosure and he owns the land, and erects a fence, 
on the other side. If, however, the road is unfenced on both sides 
and he erects a fence on one side only, he is liable to repair half 
the width of the road ( s ). The liability is upon the occupier, 
whether he be owner or not (t) ; and it ceases if the fence which 
gave rise to it is removed (a). 

137. A liability to repair ratione clausum cannot be established 
unless the public have been deprived of a right to deviate ( b ) ; it 
does not, therefore, arise when the origin of the road is by modern 
dedication, or where from the circumstances of the case the 
reasonable presumption is that only the road itself was dedicated, 
without any right to go on the land adjoining (c). It is submitted, 


(m) R. v. Heath (1866), L. R. 1 Q. B. 218 ; Heath v. Weaverham (Township) 
Overseers , [1894] 2 Q,. B. 108 ; Ferrand v. Bingley Urban Council , [1903] 2 K. B. 
445. In several of the cases cited in note (Z), p. 90, an/e, the exemption was 
claimed on behalf of all inhabitants of a tithing or vill, who jointly repaired the 
roads within it. Semble , such a tithing or hamlet is a “ highway parish,” which 
ought under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), to have appointed a 
surveyor (see p. 25, ante), and is now rateable as part of tne district, the exemp- 
tion being confined to individuals separately liable to repair particular roads. 

( n ) Ferrand v. Bingley Urban Council , supra . 

(o) Ibid . 


ip) North Eastern Railway v. Dalton Overseers , [1899] 1 Q. B. 1026, O. A. 

(q) Quaere , whether on this point Heath v. Weaverham ( Township ) Overseers , 
supra , must be regarded as overruled by North Eastern Railway v. Dalton 
Overseers , supra . 

(r) Duncombe’s Case (1634), Cro. Car. 366 ; HenrCs Case (1632), W. Jo. 296 ; 
Arnold v. Holbrook (1873), L. R. 8 Q. B. 96, and cases cited in notes infra. 

( 8 ) Steel v. Prickett (1819), 2 Stark. 463. 

(0 R. v. Ramsden (1858), E. B. & E. 949. 

fa) Ibid., per Crompton, J. 

(6)) For a criticism of earlier cases which seem to suggest that the liability 
arises in every case, see R. v. Ramsden , supra ; Arnold v. Holbrook , supra. 

(c) Jd. v. Ramsden , supra; R. v. Flecknow ( Inhabitants ) (1758), 1 Burr. 461. If 
the highway and fence come into existence at the same time, no liability arises | 
— R. v. Hatfield [Inhabitants) (1820), 4 B. & Aid. 75. 
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Highways, Streets, and Bridges. 


Swrr. 8. 

Highways 

repairable 

victuals. 


farther, that proof of actual usage to deviate is necessary, and 
that, in the absence of such proof, the owner may fence up to the 
track actually in use without incurring liability ( d ). 

If the fences are erected with the written ( e ) consent of the high* 
way authority, the owner of the land is not liable for the repair of 
the road(/). 


Highways 

is liable to 
repair. 


Sect. 4. — Highways repairable by no one . 

138. As a general rule, if a highway, dedicated since the 
Highway Act, 1835, s. 23 (g), came into operation, is not repairable 
the inhabitants at large (7t), no one is liable to repair it (t). 


By person 
proposing 
to dedicate. 


Sect. 5. — Dedication or Adoption of Highways as Highways 
repairable by the Inhabitants at Large (k). 

Bub-Sect. 1 . — Dedication of New Highway under the Highway Act, 

18(15, a. 23. 

139. If a person proposing to dedicate a highway gives three 
months’ notice in writing to the highway authority, describing the 
situation and extent of the new highway, and makes it up in a 
substantial manner and of the width required by the Act ( l ), to the 
satisfaction of the authority (m), and to the satisfaction of two 
justices expressed in a certificate (n) given after a joint view (o), 
then, after the highway has been used by the public and kept 
in repair for twelve months (p) by the person dedicating it, it 


(d) In other words, the rule as to liability ratione clausurce recognises that 
the whole of a wide spaco of land cannot be presumed to have been dedicated 
as a highway merely because an undefined right of way exists across it from 
point to point, and persons have exercised their right along different routes ; 
and that the owner may rid himself of the burden of permitting deviation by 
restricting the public to a track of reasonable width, so long as he keeps such 
track in repair. See also pp. 39, 67, 68, ante . 

(e) Semhle , a parol consent is sufficient unless the authority has succeeded to 
the powers and duties of a highway board. 

(/) Highway Act, 1862 (25 & 26 Viet. c. 61), s. 46. 

(p) 5 & 6 Will. 4, c. 50. As to this date, 6ee note (/*), p. 85, ante ; and as 
to the effect of this provision, see p. 85, ante . 

(h) As to the provisions regulating the dedication and adoption of highways 
as highways repairable at the public expense, see infra . 

(t) In the case of such a modern highway there can be no prescriptive liability, 
but an individual or body corporate may be liable by statute. Roads constructed 
by the Road Board will be repairable by the Board ; see p. 28, ante. 

(k) There are a number of statutes dealt with in the text, infra , under which 
a highway dedicated since 1836, which would otherwise be repairable by no one 
(see p. 85, ante), may become repairable by the inhabitants at largo. 

(/) It is only in certain cases that any minimum width is prescribed ; see 
p. 69, ante. But where a width is so prescribed, the road throughout its length 
must be of that width (iJ. v. Surrey Justices (1861), 3 L. T. 808). 

(m) An urban authority may refuse to be “ satisfied ” unless the road is 
sewered, levelled, paved, nagged, and channelled (ff. y. Dukin field {. Inhabitants ) 

>. & $. \&$\ •, and see ee. 215, 216, 

j>) Semhle, the twelve monthema from the d M eat thV 
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becomes repairable by the inhabitants at large ( q ). If the highway 
authority considers the proposed new highway not to be of sufficient 
utility to justify its being repaired at the public expense, it may, 
by summons, require the question of its utility to be decided by the 
justices (r) at special or petty sessions, from whose decision an 
appeal lies to quarter sessions (s). 

The certificate must be enrolled at the next quarter sessions; 
nevertheless its absence is not necessarily conclusive, for in a 
proper case the court may draw the inference that it has been 
lost (t). 

Sub-Sect. 2. — Dedication of New Highway under the Public Health Act , 

1875, s. 140! 

140. An urban or rural (a) authority may agree ( b ) with any 
person for the making (c) of public roads within its district through 
the lands and at the expense of such person, and that such roads 
shall become repairable by the inhabitants at large; and the 
authority may also, with the consent of two-thirds of its number, 
agree to pay any portion of the expense of making such roads (d). 

Sub-Sect. 3. — Construction or Widening of Streets under the Public Health 

Act , 1875, 8 . 1 54. 

141. An urban ( e ) authority may purchase any premises for the 
purpose of widening, opening, or improving any street, or (with the 
sanction of the Local Government Board) for the purpose of making 
any new street (/), and such new street or new portion will be 
repairable at the public expense^); but if an owner for his own 
purposes throws land into an existing street, the added portion does 
not become repairable at the public expense (h). 


( 7 ) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 23. 

(r) Semble , it may apply to the justices at any time before a certificate is 
given, even if the three months specified in the original notice have elapsed ; 
see R. v. Norfolk Justices (1874), 31 L. T. 585. 

(s) R. v. Derbyshire Justices (1858), E. B. & E. 69. 

(£) See cases cited in note (d), p. 86 , ante. As to presuming notice of intention 
to dedicate, see also Kingston-on- Thames Corporation v. Baverstock (1909), 73 J. P. 
378. 

(a) Local Government Act, 1891 (56 & 57 Viet. c. 73), s. 25. 

(b) Such an agreement should be under seal ( Tunbridge Wells Improvement 
Commissioners v. Southborough Local Board (1888), 60 L. T. 172); but the court 
gave effect to an oral agreement in Bromley Local Board v. Lambury (1894), 
Times , 5th December. 

(c) This provision, apparently, does not justify an agreement “ to adopt and 
dedicate an existing” private road, Tunbridge Wells Improvement Commissioners 
v. Southborough Local Board, supra . 

(d) Public Health Act, 1875 (38 & 39 Viet. c. 45), a. 146. 

(e) Or a rural authority invested with urban powers under this provision. 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 00 ), s. 154; compare the 

Towns Improvement Clauses Act, 1847 (10 & 11 Viet, c, 34), s. 67. 

(g) King ston-upon- Hull Local Board of Health v. Jones (1856), 1 H. & N. 489; 
Portsmouth Corporation v. Hall (1907), 71 J. P. 564, C. A. 

(h) See Richards v. Kessick (1888), 52 J. P. 756; White v. Fulham Vestry 
(1896), 60 J. P. 327 ; Property Exchange , Ltd. y. Wandsworth Board of Works , 
[1902] 2 K. B. 61, 0. A. 
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Sub-Sect. 4. — Dedication under the Housing of the Working Classes Jets, 

1890—1909. 

142. A local authority may dedicate as a highway land acquired 
by it for an improvement (i) or reconstruction scheme (/c), or in 
order to demolish an “ obstructive building ” (0, and such highways 
will be repairable at the public expense ( »i ). 

Sub-Sect. 5. — Construction of New Roads under other Highway Acts. 

143. New highways constructed under the Highways and Bridges 
Act, 1891 (w), or as “ improvements ” under the Highway Act, 
1864 («), or substituted for old ones under the Highway Act, 
1835 (p), are repairable by the inhabitants at large. 

Sub-Sect. 6. — Construction of New Roads under the Development and Road 

Improvement Funds Act, 1909. 

144. The Boad Board, with the approval of the Treasury, may 
make an advance to a county council or other highway authority in 
respect of the construction of a new road, and may authorise the 
authority to construct the road ( q ). When so authorised the 
authority may construct the road, and do all such acts as may be 
necessary for the purpose (r). It may acquire the necessary land, 
and, if it cannot do so by agreement, may obtain compulsory powers 
by order of the Development Commissioners (s). Where the 
authority is a county council, the new road when constructed will 
be a main road ; in any other case it will be a highway repairable 
by the inhabitants at large ( t ), but the Boad Board may contribute 
towards its maintenance (u). 

Sub-Sect. 7. — Adoption of Existing Private Roads under the Highway Act, 

1862, s. 36. 

145. A highway authority, which is the successor to a highway 
board (u) may undertake the repair and maintenance of any drift- 
way, or private carriage or occupation way, “ in return for the use 

(/) Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 12 (3)j 
Housing, Town Planning etc. Act, 1909 (9 Edw. 7, c. 44), s. 6. 

(k) Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 39 (1). 

(l) Ibid., s. 38(12). An “ obstructive building” is one which, though not 
itself unfit for human habitation, affects the sanitary condition of other buildings 
(ibid., s. 38 (1)). 

m) See, further, title Public Health and Local Administeation. 

n) 54 & 55 Viet. c. 63 ; and see p. 106, post. 

o) 27 & 28 Viet. c. 101, s. 48 (2) ; and see p. 105, post. 

p) 5 & 6 Will. 4, c. 50, ss. 85, 93 ; and see p. 78, ante. 

q) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, c. 47) 
ss. 8 (1) (a), (10) (1). The term “ roads’* includes bridges, viaducts, and sub- 
ways (ibid., s. (8)(5) ). As to the maintenance of new roads constructed by the 
Road Board itself, see p. 28, ante. 

(r) Development ana Road Improvement Funds Act, 1909 (9 Edw. 7, c. 47). 

•. 10 ( 1 ). 

(s) Ibid., b. 11 (3), (4), (5); but see ibid., s. 19, as to commons, open spaces, 
and allotments. 

0 I bid., s. 10 (2). 

u) Ibid., s. 8 (2). 

v) As to such authorities, see p. 25, ante. 
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thereof ” (w) ; but must first obtain the written consent of the owner 
or occupier (x) of every part of the way in question and an order of 
justices ( y ) at petty sessions. 

Sub-Sect. 8. — Adoption of Streets under the Public Health and Private 

Street Works Acts , 

146. In districts in which the Public Health Act, 1875, s. 152 (a), 
or the Public Health Acts Amendment Act, 1890, s. 41 (b), or the 
Private Street Works Act, 1892 (c), is in force the authority may by 
the affixing of notices “ adopt ** streets, which will then become 
repairable by the inhabitants at large. The work which must be 
done before adoption is permissive varies, and in some cases owners 
may veto the adoption (d), Under the Private Street Works Act, 
1892 (e), the authority may be required by owners to adopt a street 
which has been fully made up. 

Sub-Sect. 9 . — Adoption of Streets under the Towns Improvement Clauses 

Act , 1847, s . 54. 

147. Where there is in force a local Act incorporating the 
Towns Improvement Clauses Act, 1847 (/), if any street not being 
a public highway at the passing of the incorporating Act is made 
good to the authority’s satisfaction, then on the application of the 
greater part in value of the occupiers of the houses and lands 


[w) These words seem to show that the provision cannot apply where there 
exists a carriage way already dedicated to the public. 

(x) A person having a mere right of way over a private road is not an 
44 occupier '* of it whose consent is necessary ( It . v. Somers , [1906] 1 K. B. 
320). For a form of order, see Encyclopaedia of Forms and Precedents, Vol. 
XVI., p. 294. 

{y) Highway Act, 1862 (25 & 26 Viet. c. 61), s. 36. The consent of the vestry 
is no longer required (Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 144; 
Local Government Act, 1894 (56 & 57 Viot. c. 73), s. 25). 

(a) 38 & 39 Viet. c. 55. 

lb) 53 & 54 Viet. c. 59. 

fr) 55 & 56 Viet. c. 57. 

[d ) As to the work necessary to be done, see pp. 213 et seq, 9 post. Under the 
Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 152, an authority can adopt “ a 
street,” but cannot validly do so until all the works specified in the section 
have been satisfactorily done either by the owners or by the authority (A.-G. v. 
Bidder (1881), 47 J. P. 263), even if the authority has approved the plans with 
a view to adopting it when made. A majority of the 44 proprietors” may veto 
the proposal ( Saunders v. Brading Harbour Improvement Rail, and Works Co, 
(1885), 52 L. T. 426). Under the Public Health Acts Amendment Act, 1890 
(53 & 54 Viet. c. 59), s. 41, the authority can adopt 44 a part of ” a street, and it 
can do so when any of the specified works have been done by the authority. 
A majority of the owners can veto the adoption. Under the Private Street 
Works Act, 1892 (55 & 56 Viet. c. 57), s. 19, it can adopt a 44 part of” a street, 
and it is sufficient if any of the works specified have been done, no matter by 
whom. There is no power of veto. If an owner suffers loss by an authority 
thus declaring a private street to be a highway, he can, it would seem, claim 
compensation under the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 308. 
As to the effect of covenants to repair a road 44 until taken over,” see Moore v. 
Todd (1903), 68 J. P. 34, (J. A. ; Scott v. Brown (1904), 69 J. P. 89, 0. A. ; Read 
v. Bullen (1882), 46 J. P. 359. For forms applicable to this procedure, see 
Encyclopaedia of Forms and Precedents, Vol. XL, t p. 63—83. 

(e) 55 & 56 Viet. c. 57, s. 20. 

(/) 10 & U Viet. o. 34, s. 6L 
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Sect. 5. therein, the authority must under seal declare (g) it to be a public 
Dedication highway, and it will thereafter be repairable by it. Streets 
or Adoption will also become repairable by the inhabitants at large after the 

of High- authority has carried out paving works at the frontagers* expense (/*). 
ways etc. 

Sect. 6. — Transfer of Liability from Individuals to Inhabitants at 

Large . 

Sub-Sect. 1. — Under the Public Health Act f 1ST5, e. 148. 

Public Health 148 . Any urban or rural (t) authority may by agreement with any 
Act, 1875, person liable to repair any street or road, or any part thereof (k) 9 
*• H8, take on itself the maintenance, repair, cleansing, or watering of 

such street or road or part, or of any part of the streets or roads 
within its district, upon such terms as may be agreed upon (l). 


Sub-Sect. 2. — Under the Highway Act f 1835, e. 62. 


Highway Act, 
1835, s. G2. 


149 . Any person or body liable to repair a highway, rations 
tenures or otherwise, may apply with the consent of the highway 
authority, or the highway authority may itself apply, to a justice to 
have such highway declared to be repairable by the inhabitants at 
large. The respondent must be summoned to special or petty (m) 
sessions, and the justices may then, after hearing evidence, make 
the necessary order (u). If they do so, they must also fix an annual 
or lump sum (o) to be paid to the authority in discharge of all 
future liability (p). The compensation awarded (or the interest 
upon it, if it is a lump sum exceeding £100) must be applied to 
the repair of the highways within the parish ; and a composition 
paid under this provision apparently entitles a rural parish to a 
reduction in its rates (q). 


[g) Notice of the declaration is required to be put up in some conspicuous 
place in or near the street. 

(h) As to this, see p. 213, post. 

it) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 25. 

(/c) These words apparently allow an authority to take over only the roadway 
or only the footway ; see per Cotton, L.J., in Nutter v. Accrington Local Board of 
Health (1878) 4 Q. B. D. 375, C. A. 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 148. Although this 
section enables an authority to take over in perpetuity the maintenance of an 
existing highway repairable ratione tenures ( lie Stamford and Warrington ( Earl ), 
Payne v. Orey t [191 lj W. N. 93, it has been said that it does not authorise an 
agreement to “adopt and dedicate” an existing private road as a highway 
(Tunbridge Welle Improvement Commissioners v. Southborough Local Board (1888), 
60 L. T. 172). 

(m) Highway Act, 1864 (27 & 28 Viet. c. 101), 8. 46. As to courts of special 
and petty sessions see, generally, title Magistrates. 

(n) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 62, An appeal lies against 
such an order; see p. 171, post. 

(o) The justices should fix such a sum as in their judgment is adequate 
having regard to the liability from which they are relieving the person ; see 
North Pastern Railway v. Dalton Overseers , [1899] 1 Q. B. 1026, C. A., affirmed 
sub norm. Dalton Overseers v. North Eastern Railway , [1900] A. 0. 3*45. 

(p) Not only is the person discharged from any duty to repair the particular 
highway, but be will still enjoy any exemption from rates to which he has 
hitherto been entitled by reason of his liability ratione tenures (as to which soe 
p. 90, ante) ( Dalton Overseers v. North Eastern Railway , eupra). 

(q) Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 29 (d). 
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Sub-Sect. 3. — Under the Highway Acts, 1862 , 8, 35, and 1864 , 8. 24 . 

150. In the case of roads repairable by private persons or 
corporations, ratione tenures or otherwise, which are within the 
jurisdiction of an authority which has succeeded to the powers and 
duties of a highway board (r), an alternative mode of procedure 
is provided by the Highway Acts, 1862 («) and 1864 (t). The 
application does not require the consent of the authority, and is 
heard at petty sessions ; and the justices must fix a lump sum 
in full discharge of all claims, which is to be invested if it exceeds 
£50. In other respects the provisions are the same as those above 
mentioned (a), and the same considerations apply. 

Sub-Sect. 4. — Under the Highway Act, 1835, s 93 

151. When a highway repairable by individuals, ratione tenures or 
otherwise, is widened or diverted (r), the justices, in special or 
petty sessions (a), must, by order, place it under the control of the 
highway authority, upon which it will become repairable by the 
inhabitants at large (i>). It must first be viewed and reported on 
by two of their number, upon whose report the justices must fix 
an annual or lump sum (c) to be paid to the authority by the 
persons liable for the repair of the highway in redemption of their 
liability. 


Sect. 7. — Extinction of Liability to Repair. 

Sub-Sect. 1 . — Highttay Stopped up or Altered . 

152. When a highway is lawfully stopped up (d), any liability 
to repair it is at an end. When, however, it is diverted — i.c., when 
the old course is stopped up and a new one substituted — under the 
Highway Act, 1835 (e), the new highway is repairable by the same 
persons as the old one, even although it may lie in a different 
parish. 

Where under lawful authority a highway is completely altered in 
character, as when a narrow trackway is converted into a wide 
macadamised road, the liability of an individual to repair the old 
road is extinguished (/). 


(r) I.e., some rural district councils and county councils, in respect of main 
roads repaired by them. 

(s) 25 & 26 Yict. c. 61, s. 35. 

It) 27 & 28 Yict. c. 101, s. 24. 

Ju) See p. 96, ante . 

(v) See pp. 69 et seq . , ante. 

a) Highway Act, 1864 (27 & 28 Yict. c. 101), s. 46. 

b) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 93. 

c) Such sum may be recovered as a penalty {ibid.). As to the principle to be 
followed in fixing the sum, see note (o), p. 96, ante. 

(d) See, as to stopping up highways, pp. 69 et seq ., ante . 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 92. This is one of the two 
oases in which, under the Highway Acts, a parish may be liable to repair a 
highway lying in another parish ; see pp. 79, 82, ante , and p. 100, post . 

(/) v- Barker (1890), 25 Q. B. D. 213, 0. 0. B. ; B. v, dickering {Township) 
(1877), 41 J. P. 564. 
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Highway 

destroyed. 


Sub-Sect. 2. — Physical Destruction of Highway . 

153. Where the actual site of a road, whether natural ground 
or an artificial embankment (h), has been destroyed by the sea, any 
liability to repair is extinguished, and the persons (t) previously 
liable for repairs cannot be required to reconstruct it. Where, how- 
ever, a landslip has destroyed the surface, but not the site or 
foundation of a road, it is a question of fact whether it can be said 
to be annihilated, and apparently the test is whether the cost of 
repair would be out of reasonable proportion to the value of the 
road (k). 

Sub-Sect. 3. — Highway declared to he Unnecessary . 


Highway 154. If an authority liable to repair any highway considers that so 
declared much thereof as lies within any parish is unnecessary and ought not 
unnecessary. ^ ma i n t a { ne( j the public expense, it may apply for an order 

of justices declaring such highway to be no longer repairable by the 
Procedure. public (Z). The procedure is as follows : — The highway must be 

viewed by two or more justices (m), and, if they think that the 
application ought to be proceeded with, one month’s notice in 
writing of the time and place of hearing objections must be given 
to the owners or occupiers of all lands abutting upon the highway 
in any district. The applicants must also give public notice (n) 
by advertisement in a local newspaper, with a description of the 
highway, for four weeks before the hearing, and by fixing a copy of 
the notice on the doors of every church and chapel in the parish, or 
in a conspicuous place near the highway, fourteen days before the 
hearing. The consent of the parish council (o) must be obtained, 
expressed in a resolution, which requires confirmation at a subse- 
quent meeting held not less than two months later; and public 
notice (p) of the resolution must be given, and it may be annulled 
by a parish meeting (q) held before the confirmation. The court of 


{g) R. y. Bamber (1843), 5 Q. B. 279; R . y. Hornsea {Inhabitants) (1854), 
Dears. 0. C. 291, C. C. R. 

Ih) R . v. Paul {Inhabitants) (1840), 2 Mood. & R. 307. 

(i) Whether the inhabitants at large (R. v. Paul ( Inhabitants ), supra ; R. v. 
Hornsea ( Inhabitants ), supra), or an individual liable ratione tenures {II, v. 
Bamber , supra ; R, v. Barker (1890), 25 Q. B. D. 213, C. C. R.). Persons 
liable to repair a viaduct carrying a road across fens need not rebuild it, if it is 
swept away by floods : see R. v. Paul { Inhabitants ), supra , arg ., and Keighley's 
Case (1609), 10 Co. Rep. 139 a. 

( k ) R. v. Greenhow {Inhabitants) (1876), 1 Q. B. D. 703. 

(Z) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
0 . 24. The public right of passage continues, notwithstanding the order. 

{m) They should view together {R, v. Cambridgeshire Justices (1835), 4 
Ad. & El. 111). 

(n) For a form of notice, see Encyclopaedia of Forms and Precedents, Vol. 
VI., p. 388. 

(o) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 13. Where there is 
no parish council the provisions apply with the substitution of the parish 
meeting for the parish council {ibid., s. 19 (8) ). 

( p) ouch notice must be given in the manner required for giving notice of 
vestry meetings, and by posting the notice in a conspicuous place or places in 
the parish, and in such other manner (if any) as appears desirable (Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 51). 

{g) As to the notice required for a parish meeting, see ibid,, Sched. I., 
Part L, and title Local Government. 
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summary jurisdiction (r), after proof of the consent and notices, Sect. 7. 
must hear objectors, and make or refuse the order, and an appeal Extinction 
from such decision lies to quarter sessions (a). of Liability 

If at any time after such order has been made the court of to Repair, 
quarter sessions ( t ) considers that circumstances have changed, and Reviving 
that the highway has become of public use and ought to be main- liability, 
tained at the publio expense, it may direct that the liability of such 
highway to be maintained at the public expense shall revive from 
such date as it may fix ; but the court can only act upon the applica- 
tion of a person interested in the maintenance of the highway, and 
after a month’s notice in writing to the authority (u). 

The above provisions apply to all highway authorities. 

155. There is a somewhat similar provision which applies only to Procedure 
those authorities which have succeeded to the powers and duties of j“ ° ld 

a highway board (x). If any such authority considers a highway district^ 
in their district to be unnecessary, it may direct its surveyor to 
apply to two justices to view the same, and thereupon an order may 
be made that the highway be no longer repairable by the parish (a) 
under similar conditions to those relating to applications ( b ) to 
procure the stopping up of highways (c) ; but the liability of the 
parish may afterwards be revived by quarter sessions if the cir- 
cumstances have changed ( d ). It is hardly probable that in the 
future any authority will have recourse to this provision (c), 
except for the purpose of reviving the public liability in cases 
where, in the past, an order has been made under it. 

Sect. 8. — Re-apportionment of Divided Liability to Repair. 

156. Where the boundary between two parishes runs along a nighwa.v* 

highway (/), so that one longitudinal strip is repairable by one bung tu’two 

parishes. 

(r) As to these courts generally, see title Magistrates. 

( s ) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Yict. c. 77), 

8. 24. 

(<} It is not clear whether this power has been transferred from quarter 
sessions to the county council by the Local Government Act, 1888 (51 & 52 
Yict. c. 41), s. 3 (viii.), or whether such an application is to be regarded as in the 
nature of an appeal against the original order. If the power has been trans- 
ferred to the county council a deadlock might arise, the justices declaring a 
highway to be unnecessary and the council declaring it to be necessary. 

(w) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Yict. 
c. 77), s. 21. For a form of application, see Encyclopaedia of Forms and 
Precedents, Vol. VI., p. 389. 

( x ) As to such authorities, see p. 25, ante . 

M Highway Act, 1864 (27 & 28 Viet. c. 101), s. 21. 

f&) Under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), 88. 84, 85. 88, 91. 

(c) As to such proceedings, see pp. 71 1 1 serj., ante. The notices and certifi- 
cates are to be varied as the case may requiie ; and an appeal lies to quarter 
sessions {R. v. Surrey Justices (1869), L. It. 5 Q. 13. 87). The consent of the 
parish council or meeting is necessary. 

{d) The procedure and conditions are similar to those mentioned in the 
text, supra . 

(c) The procedure is less simple, and there is no provision for hearing 
objectors until an appeal is reached. 

(/) Where a highway is a parish boundary, the presumption is that the 
medium filum is the boundary line {It. v. Strand Board of Worlcs (1863), 4 13. & S. 
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Effect of 
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parish and the other by another, the justices may divide it trans- 
versely into such parts as they think just in the circumstances, 
and order ( g ) that in the future each parish shall repair the whole 
width of the highway on one side of the transverse line (h). The 
justices can only act on complaint (i) by one authority, and after 
issuing a summons (j) to the other, and provision is made for 
adjournments. The order (/c), and a plan showing the division of 
the highway, must be filed with the clerk of the peace ; and 
boundaries must be set up in the highway to mark the division (/). 
The costs are to be apportioned by the j ustices and borne by tho 
parishes concerned (m). 

From the date of the filing, the order discharges the respective 
parishes (n) from all liability to repair any part of the highway not 
included in their allotment, and renders them liable to maintain 
and repair such part of the highway as is included therein as if 
it had always been included in the area of their parishes (o). In 
other words, the order alters the parish boundaries for all purposes 
connected with the repair of the particular highway, but has no 
effect for any other purpose ( p ). 

Similar proceedings may be taken where on one or both sides of 
the existing boundary some person or corporation is liable to repair 
ratione tenurce or ratione claxisurte (q). 


526). An inclosure award could not alter a parish boundary for highway pur- 
poses, and is not conclusive as to the line of the boundary (A*, v. St Mary, liury St 
Edmunds ( Inhabitants ) (1821), 4 B. & Aid. 462). Justices have no jurisdiction 
to make an order under this provision unless they find that the road is intersected 
by a parish boundary {It v. Perkins (1849), 14 Q. B. 229). 

(y) An appeal lies against such an order to quarter sessions ; see p. 171, post . 
(/i) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 58. These provisions are 
of little practical consequence, now that the highway area is tho area of the 
borough, uvban district, or rural district. 

(t) The complaint must state in writing that there is such a highway, and a 
plan must be annexed describing the same by bounds and admeasurements. A 
form (No. 12) is given in the Highway Act, 1835 (5 & 6 Will. 4, c. 50), Schedule ; 
see ibid., s. 118, and p. 170, post 

{j) A form of summons (No. 13) is given in the Highway Act, 1835 (5 & 6 
Will. 4, c. 50), Schedule; see ibid ., s. 118, and p. 170, post. A copy of the 
complaint and plan must be annexed to it. 

( k ) See Highway Act, 1835 (5 & 6 Will. 4, c. 50), Schedule, Form No. 14 ; 
ibid., s. 118, and p. 110, post. This is one of the cases under the Highway Acts 
in which one paxish may be liable to repair a highway lying in another parish ; 
see pp. 82, 97, ante . 

7) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 58. 

|wi) Ibid., s. 00. 

k n) And, through them, the respective highway authorities. Such a filed 
order, if good on the face of it, is conducive (A. v. Ilickling {Inhabitants) (1845), 
7 Q. 13. 880), unless it varies materially from the terms of tne order as actually 
made; see R. v. Washbroolz {Inhabitants) (1825), 4 B. & C. 732. 

( 0 ) Highway Act, 1835 (5 & G Will. 4, c. 50), s. 59. 

(p) Ibid., 8. 61. 

{q) Proyiso to ibid., s. 58 ; and see A. v. Perkins, supra. The existence of an 
intersecting parish boundary is necessary even in a case under this proviso, ibid., 
per Coleridge, J., at p. 238 ; possibly the proviso might apply where the 
boundary was not a parish boundary {ibid., per Erle J., at p. 239), 
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Part VI II. — Powers, Duties, Expenses, and 
Liabilities of Highway Authorities in 
respect of Repairs. 


Sect. 1 — Powers and Duties. 

Sub-Sect, 1. — In General, 

157 . The duty of highway authorities is to “ repair and beep in 
repair " (r), or, in the case of main roads, to * * maintain and repair ” («) , 
highways repairable by the inhabitants at large ( t ). In addition, 
an urban authority must cause all Btreets within its district which 
are repairable by the inhabitants to be levelled, paved, metalled, 
flagged, channelled, altered (u), and repaired as occasion may 
require (a). 

As a general rule ( b ) the duty to repair a highway entails an 
obligation to keep it in such repair as to be reasonably passable for 
the ordinary traffic of the neighbourhood at all seasons of the 
year (c), unless, as appears to be possible, the road has been 
dedicated for summer use only, being recognised as being 
impassable in winter (cl). Consequently there may be a duty to 
remake or repair with stone a road which in the past has never 
had a hard foundation (e). If a public footpath or bridle way 
runs along a private cart road, the duty is limited to doing such 


Biot. 1. 

Powers and 
Duties. 

General duty. 


Extent of 
repairs. 


(r) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 6 ; Highway Act, 1862 (25 
& 26 Viet. c. 61), s. 11. Therefore an indictment for not “ paving ” a highway 
is bad (Com. Dig. tit. “ Chimin ” (A 4) ). 

(*) Local Government Act, 1888 (51 & 62 Yiot. c. 41), s. 11 (1). 

(0 Main roads, as well as ordinary highways, may, of course, be repairable 
by individuals (Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 97). 

(a) This does not give power to “divert 0 without an order of quarter 
sessions ; see R . v. Platte (1880), 49 L. J. (q. b.) 848. 

(a) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 149. 

(b) There is, however, old authority for saying that there is no obligation 
to put common footpaths into a better condition than they have been in 
time out of mind, but only to maintain them as they have been usually at 
the best ( ll . v. Cluworth ( Inhabitants ) (1704), 1 Salk. 359, reported at 6 Mod. 
Pep. 163, as deciding that such is the limited obligation of a person liable by 
prescription to repair any highway). As to the duty to repair including 
footways, see also R. v. Lord (1855), 4 W. E. 83 ; and see further, pp. 181, 182, 
poet 

(c) R . v. High Ilalden [Inhabitants) (1859), 1 F. & F. 678, per Blackburn, J. ; 
R. v. Henley ( Inhabitants ) (1847), 2 Cox, C. C. 334; Burgees v. Northwich Local 
Board (1880), 6 Q. K D. 264, per Lindley, J. An indictment for allowing a 
road to be “very muddy 0 instead of “out of repair ” is bad {R. v. Stretford 
^ fnhabitante ) (1705), 2 Ld. Eaym. 1169, rather differently reported, 11 Mod. 

(d) R . v. Braileford ( Inhabitants ) (1860), 2 L. T. 508. 

(c) R, v. High Ilaldm {Inhabitants), supra ; Mildred v. Weaver (186^, 3 F. &F. 
30, 34, per Erle, O.J. ; R . v. Claxby {Inhabitants) (1855), 3 O. L. E. 986 
Eyre v. New Forest Highway Board (1892), 56 J. P. 517, C. A. The mode of 
repair is for the person liable, and a court will not direct what repairs are to be 
done or what material used {R, v. Claxby ( Inhabitants ), supra). 
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Duties. The fact that a highway is occasionally rendered impassable by 
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158. Bepair or disrepair is a question of fact for a jury, to bo 
determined according to what is reasonable and practicable under 
the circumstances. Thus, where a road has been destroyed by 
natural causes, they may consider whether to reinstate it would 
cost more than it is worth ( h ) ; and repairs need not be done to a 
ford in a tidal river where every tide would scour out the material 
used ( i ). 

"Where a highway is injured by individuals, the right and duty of 
the authority as against the wrongdoers is to make a way for the 
public as commodious as before, but not to restore the way exactly 
as it was before regardless of cost (/;). 

159. Where there is no duty to repair, there is, apart from 
statute, no right as agninst the owner of the soil to execute 
repairs (l) ; and at common law an authority may not repair in such 
a manner as to make the public right more burdensome to the 
owner of the soil ; thus it may not alter a bridle track into a 
different class of road by making cuttings and bridges (m), nor place 
stones on a footpath dedicated subject to a right of ploughing it 
out(n), or on any highway dedicated subject to the condition that 
it is not to be metalled (if such a restricted dedication be 
possible (o) ) ; nor may it substitute a bridge for stepping 
stones (p), nor put upon a road more materials than are required to 
make it safe for traffic, and so raise its level (q). 

160. As between a highway authority and the ratepayers, the 
court will not interfere if the proposed repairs are intra vires and the 
authority has bond fide decided that in the interests of passengers 
it is desirable to carry them out (r). Nor will a court give directions 


(/) Reynolds v. Barnes, [1909] 2 Ch. 3G1 ; R. v. Crvhlade St. Sampson (Inhabit 
tants) (1850), 14 Q. B. 735. 

(g) Burgess v. Northwich Local Board (1880), 6 Q. B. D. 2(34, per Lindley, J. 
th ) R. v. Grrenhow (Inhabitants) (187(3), 1 Q. B. D. 703 ; and see p. 98, ante . 
(t) R . y. Landulph (Inhabitants) (1834), 1 Mood. & II. 393, per 1’a'iteson, J. 

( Jc ) Lodge Holes Colliery Co ., Ltd. v. T Vednesbury Corporation , [1908] A. C. 323. 
Be© further, as to this point, p. 61, ante. 

(l) Eyre v. New Forest Highway Board (1892), 56 J. P. 517, C. A. ; Campbell 
Davys v. Lloyd , [1901] 2 Ch. 518, C. A. See the latter case for the distinction 
between abating a nuisance and executing permanent works of repair. 

(m) Badcliffe v. Marsden Urban District Council (1908), 72 J. P. 475, following 
Sutcliffe v. Sowerby (Highways Surveyors) (1859), 1 L. T. 7, and not following 
R. v. / 1 elaugli (Inhabitants) (1863), Times , 18th April. See also Leek Itnj/rouemcnt 
Commissioners y. Stafford Justices (1888), 20 Q. B. D. 794, C. A. 

jw) Arnold v. Btaher (1871), L. B. 6 Q. B. 433, Ex. Ch. 

Jo) As to which, see Eyre v. New Forest Highway Board , supra 9 
{ p) Sutcliffe v. Sowerby (Highways Surveyors ), supra. R. v. Ilelaugh (Inhabi- 
tants), supra , cannot apparently be relied on ; see Radcliffe v. Marsden Urban 
District Council , supra. But the slight widening of a bridge is not necessarily 
an interference with the owner’s rights ( R . v. Barnes (1884), 1 T. L. B. 24). 

(g) Burgess v. Northwich Local Board , supra , per Lindley, J. As to the right 
Of an urban authority to raise the level of a street, see p. 62, ante. 

[ r ) R. v. Brighton Corporation , Ex parte Shoesmith (1907), 71 J, P. 265, 0. A 



Part VIII.— Powers, Duties etc. of Highway Authorities. 


103 


as to what repairs are to be done : its function is only to consider 
results, and not to prescribe methods ( s ). 

161. What is included in the highway is a question of fact (<)• 
Where a highway is supported or flanked (a) by retaining walls, 
such walls may be part of the highway and repairable as such (b) ; 
and if Buch a wall has been built by, and belongs to, the adjoining 
owner, the authority may have acquired a right to have the road 
supported by it so long as it stands and to prevent its removal ; but 
the owner is under no obligation to repair it (c). If a highway runs 
along the seashore, an embankment, sea wall, and groynes may be 
necessary for its protection and repairable therewith (<Z). 

162. Although in general neither the authority nor the owner is 
liable to fence a highway (e), a fence protecting passengers from a 
dangerous precipice or stream may be part of the highway and 
repairable therewith, and whether it is or is not, is a question of 
fact (/). 

In a town, where a flagstone, forming both the footway and the 
roof to a cellar, is worn out by traffic, the authority must repair the 
flagstone although this cannot be done without repairing the cellar 
roof (y). 

163. The liability to repair a footpath entails liability to repair 
bridges (/t) or stepping-stones by which it crosses a stream (i) ; and 
if no one is liable to repair the path, no one need repair the bridge 
or stones when they wear out (fc). The same rules probably apply 

(«) A.-G. v. Staffordshire County Council , [1905] 1 Ch. 336; It. y. Claxhy 
[Inhabitants) (1855), 3 C. L. E. 986. 

(t) As to the width of land subject to the public right of passage, see p. 69, 

ante. 

(a) But, 8emble y if the landowner for his own purposes has lowered the road 
since its dedication, he must keep his soil from falling thereon. 

(b) R. v. Lordsmere District [Inhabitants) (1886), 54 L. T. 766, 0. 0. B. ; 
compare Rotherham Corporation v. Fullerton (1884), 50 L. T. 364. 

(c) Stockport and Hyde Division and Hundred of Macclesfield Highway Board 
v. Grant (188*2), 46 L. T. 388. In such a case, semble , the authority might 
enter and repair the wall, but no indictment would lie against the parish until 
the actual way subsided. In general, an owner of land adjoining a highway, 
but on a lower level, need not provide a support for the highway [Short and 
Wife v. Hammersmith Corporation (1910), 75 J. I?. 82). 

(d) Sandgate Urban District Council v. Kent County Council (1898), 79 L. T. 
425, H. L. 

(e) As to powers and duties in regard to fencing highways, see p. 114, post . 

(/) R . v. Whitney (1835), 7 0. & P. 208; It . v. Lordsmere District [Inhabi- 
tants), supra. If tho legislature directs the erection of a fence, but does 
not provide for its maintenance, semble that it forms part of the highway and 
is repairable as such; see A.-G. v. Oxford Canal Navigation (1903), 72 L. J. 
(CH.) 285, C. A. 

[g) Hamilton v. St. George , Hanover Square (1873), L. E. 9 Q. B. 42 ; Robbins 
v. Jones (1863), 15 C. B. (n. s.) 221 ; but see pp. 250, 251, post. 

[h) I.e., such unsubstantial structures as are not county bridges ; see p. 184, 

post. 

[i) Compare Sutcliffe v. Sowerby [Highways Surveyors) (1859), 1 L. T. 7 ; R. v. 
Helaugh [Inhabitants) (1863), Times, 18th April; Raacliffe v. Marsden Urban 
District Council (1908), 72 J. P. 475 ; R. v. Barnes (1884), 1 T. L. E. 24 ; and see 
pp. 182, 183, post. 

[Jc) The occupier or owner of the land is not liable if the decay is not 
attributable to his acts [Robbins v. Jones (1863), 15 0. B. (N. S.) 221 ; Bundle ?. 
Uearle, [1898] 2 Q. B. 83). 
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to stiles (Z). Where a path has been dedicated subject to the exist- 
ence of a gate, it is doubtful whether any person is liable for the 
repair of the gate (»»), but it seems that a parish council may 
expend its funds in repairing bridges, stepping-stones, stiles and 
gates in public footpaths (n). 

Sub-Sect. 2 — Widening and Improvement of Highways. 

(L) Widening. 

164 . At common law a parish is not responsible for the 
narrowness of its highways, and cannot purchase land for widening 
them (o) ; but powers for this purpose are conferred by the Highway 
Act, 1885. 

If two justices, upon a joint (p) view, consider that any 
highway (g) within their division is not sufficiently wide and might 
be widened, they must order (r) it to be widened up to a maximum 
width of 80 feet ($). Such order justifies the highway authority in 
acquiring the necessary land compulsorily, but it may not pull 
down any building, nor take away part of any garden, park, planta- 
tion, building land, or nursery (t). The authority is to pay com- 
pensation, including the cost of making any necessary fences and 
ditches, to the owners and occupiers, and also to any other persons 
injured by the widening. Subject to the written approval of the 
justices, the authority may agree to the amount of compensation (a) ; 
and persons with limited rights in the land may renounce any 
claim for damages or compensation if certain formalities are 
complied with (b). If no agreement can be arrived at, or if the 
persons entitled cannot be found, the compensation must be assessed 
by a jury at quarter sessions (c). The sum awarded, must be paid 


(/) See Rundle v. Hearle , [1898] 2 Q. B. 83. The true view appears to he 
that a stile (like a bridge) is merely a contrivance for surmounting an obstacle 
subject to which the path has been dedicated. 

( m ) There appears to be no authority upon this point. See also pp. 182, 183, 

(n) See pp. 182, 183, post. If, however, the path is one which no one is liable 
to repair, it is not clear that the council can do any repairs without the permission 
of the owners of the soil (see note (t), p. 183, post ) ; and in any case a parish 
council would have no power to repair a gate on a carriage way. 

(o) R. v. Stretford {Inhabitants ) (1705), 2 Ld. Baym. 1169; R. v. Devon 
{Inhabitants) (1825), 4 B. & 0. 670. 

(p) R . v. Cambridgeshire Justices (1835), 4 Ad. & El. 111. 

(7) Including highways repairable ratione tenures etc. (see Highway Act, 1835 
(5 & 6 Will. 4, c. 50), s. 93), or under a local or personal Act by persons 
other than railway or canal companies etc. (Highway Act, 1862 (25 & 26 Viet, 
c. 61), s. 44). As to the future repair of such highways, see p. 97, ante. 

(r) See form of order, No. 16, Highway Act, 1835 (5 & 6 Will. 4, c. 50), 
Schedule ; and see ibid., s. 118, and p. 170, post . 

(*) Highway Act, 1835 (5 & 6 Will. 4, c. 60), s. 82. Presumably justices 
before making the order would hear the highway authority and any person 
whose land is to be taken (see R. v. Totnes Union Guardians (1845), 7 Q. B. 
690; Gill v. Bright (1871), 41 L. J. (m. O.) 22; Hopkins v. Smethwick 
Local Board of Health (1890), 24 Q. B. D. 712, 0. A.). 

fl) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 82. 

(a) / bid. For forms of agreement, see Encyclopaedia of Forms and 
Precedents, Vol. VL, pp. 381, 385. 

(b) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 49. 

(c) For the procedure, see ibid., s. 82, Schedule, Form 17 ; R. y. Norwich and 
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or tendered to the persons entitled, or be deposited with the 
clerk of the peace, and thereupon the land in question is for ever 
divested (d) out of them and becomes a public highway ; but all 
minerals which can be got without breaking the surface, and all 
timber, remain the property of the original owners ( e ), subject to 
a power for the authority to clear away the trees (/). 

Whilst the highway is being widened, the authority may make 
a temporary road over adjoining land ( g ). 

165. Where a highway repairable by individuals is thus 
widened, the justices at special or petty sessions must place it 
under the control of the highway authority, and must fix an annual 
or lump sum to be paid by such persons in redemption of their 
liability (//). 

166. Where a gate lawfully erected and maintained (i) across 
any public horseway or cartway is less than 5 or 10 feet wide 
respectively, as the case may be, the authority may require the 
owner to enlarge it ; and if he does not enlarge nor remove it 
within twenty-one days, he is liable to a fine of 10s. a day during 
default ( k ). 

(ii.) Improvements. 

167. A highway authority which is the successor to a highway 
board ( l ) may make the following improvements in highways 
within its jurisdiction (ra) : — 

(1) Convert roads not previously stoned into stoned roads ; 

(2) Widen, straighten, and level roads, make new roads, and 
build or enlarge bridges ; 

(3) Do any other work necessary to put existing highways into 
a proper state of repair. 

For the above purposes it may acquire lands or easements, and 
the non-compulsory clauses of the Lands Clauses Consolidation 
Acts are to apply (n). It may also borrow money with the 


Watton Road {Trustees) (1836), 5 A<1. & El. 553 ; R. v. Rajshaw (1797), 7 Term 
Rep. 363; R. v. Wilson (1835), 3 Ad. & E1. 817. The sum awarded must not 
exceed forty years* purchase of the annual value of the land taken. The costs 
are provided for by the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 83. See 
on this point, Walker v. Wilsher (1889), 23 Q. 13. D. 335, C. A. Ivor a form of 
notice, see Encyclopaedia of Forms and Precedents, Yol. VI., p. 381. 

{d) Quaere whether this means more than that the surface becomes subject to 
the public right of passage. 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), ss. 63, 63. 

(/) For the details of this power, see ibil. ; Ilonywool v. Hollywood (1874), 
L. R. 18 Eq. 306 ; Dashwood v. Mayniac , [1891] 3 Oh. 303, 0. A. 

(g) See p. 80, ante. 

(h) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 93 ; and see p. 97, ante. Such 
sum may be recovered as a penalty {ibid.). As to courts of special or petty 
sessions generally, see title Magistrate*. 

(») I,e. y a gate subject to which the highway has been dedicated ; see p. 46, ante. 

be) Highway Act, 1835 (5 & 6 Will. 4, c. 503, s. 81. For a form of notice to 
enlarge a gate, see Encyclopaedia of Forms and Precedents, Yol. VI., p. 414. 

(l) As to this, see p. 25, ante. 

(m) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 48. Abolition of tolls was 
ftlso an “improvement" (Annual Turnpike Acts Continuance Acts, 1872 
(35 & 36 Viot. c. 85), s. 15, and 1873 (36 & 37 Viet. c. 90), s. 16). 

(n) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 53. As to these, see title 
COMTULSOBT PCTROHA.SE OF LAND AND COMPENSATION, Yol. IV., pp. 56 et 
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approval of the county council and subject to certain prescribed 
conditions and formalities (o). 

Such highway authority may also contribute to similar improve- 
ments made in another district, if these are in its opinion for 
the benefit of its district (p). 

168. A highway authority which is not the successor to a high- 
way board has not these powers; but any urban authority may 
purchase land for the purpose of widening, opening, or enlarging 
any “ street ” (q), and may borrow money for the purpose with the 
sanction of the Local Government Board (r) ; and loans to rural 
authorities for highway improvements have also been sanctioned 
under the same borrowing provisions. 

A county council and a highway authority (or authorities) may 
enter into agreements with each other in regard to the construction, 
reconstruction, alteration or improvement or freeing from tolls of 
highways and bridges (s). 

169. The Boad Board, with the approval of the Treasury, may 
make advances to county councils and other highway authorities in 
respect of the improvement of existing roads (<)• In such cases 
the authority may acquire the necessary land, and may obtain com- 
pulsory powers by an Order of the Development Commissioners («). 

Sub-Sect. 3. — Materials for the Repair of Highways. 

(i.) From Land allotted or acquired for the Purpose. 

170. In many parishes, under the provisions of Inclosure 
Acts (x) or otherwise, land has been allotted, or acquired, in the 
past for the purpose of quarrying materials for the repair of high- 
ways in the parish, or for that purpose coupled with other purposes, 
such as the repair of private roads, or of buildings and walls 
belonging to the inhabitants (a). Such allotments were usually 

m 1 'V. ' ~ ' ' 

As to the power of a county ouncil to acquire land, see Local Government 
Act, 1888 (51 & 52 Viet. c. 41), s. 65. 

(o) For these, see Highway Act, 1864 (27 & 28 Viet. c. 101), ss. 47, 48, and 
Hignways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), s. 8. 
Apparently the powers and duties of quarter sessions have been transferred 
to the county council by the Local Government Act, 1888 (51 & 62 Viet, c.41), 
8. 3 (iiA As to power to borrow, 6ee ibid., and title Local Goveiinment. 

(p) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 49. 

(</) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 154 ; and see p. 93, ante . 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 233 et seq. 

( 8 ) Highways and Bridges Act, 1891 (54 & 55 Viet. c. 63), s. 3. 

(f) Development and Hoad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
s. 8 (1). For the purposes of this provision the term “ improvement ” includes 
the widening of any road, the cutting off the corners of any road where land 
is required to be purchased for that purpose, the levelling of roads, the treat- 
ment of a road for mitigating the nuisance of dust, and the doing of any other 
work in respect of roads beyond ordinary repairs essential to placing a road in 
a proper state of repair; and the term “ roaas ” includes bridges, viaducts, and 
6UDways (ibid., s. 8 (5) ). 

(u) Ibid., s. 11 (3), (4), (5); but see ibid., s. 19, as to commons, open spaces, 
and allotments. 

(x) See the Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 72 ; and see, generally, 
title Commons .and Bights of Common, Vol. IV., pp. 411 et seq. As to the 
grazing of such allotments, see p. 130, post. 

(c) An allotment of land for getting materials for repairing highways to be 
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vested in the parish surveyor, and, if so, are now vested in the high- 
way authority ( b ) ; some, however, were and are vested in trustees for 
the parish ; and in some cases the surveyor, instead of receiving an 
actual allotment, was authorised to quarry materials from specified 
quarries (c). Materials can now be taken from such allotments or 
quarries by the highway authority (b) for the repair of highways 
within the parish (d), and also by the county council for the repair 
of main roads within the parish (<?). Where such allotments exist 
for the benefit of a rural parish, the parish is entitled to a reduction 
of rates in respect of the expense saved to the district as a whole (/). 

The Real Property Limitation Acts ((/) apply to such allotments ; 
and, therefore, if for twenty years no materials have been quarried 
nor rights exercised, an adjoining owner may have acquired a posses- 
sory title by acts of ownership, such as fencing, filling up holes, and 
cultivating the surface (h). 

171. Where lands have been so allotted to, or acquired by a 
parish or its surveyor for highway purposes only, and the materials 
in such lands have been exhausted, the highway authority for the 
district may sell such lands and purchase other lands with the 
proceeds (t); but such lands must first be offered to the adjoining 
owners (k). If the proceeds of the sale cannot be conveniently 
appropriated to the purchase of other lands, they may be dealt 


set out, and for the use of the inhabitants of the parish, does not authorise the 
inhabitants to got materials for private purposes (llvtait v. Marfleet (1845b 14 
M. &W. 233). V ' 

(b) As successors to the surveyor ; see p. 25, ante . 

(c) Authority to dig gravel for all time from a particular pit may justify the 
grantee in extending the pit laterally to the detriment of the surface owner 
{h'l/is v. Bromley Local Board (1876), 45 L. J. (ch.) 763, 0. A.). 

(d) Semble, they cannot be taken for use in other parishes of the district. At 
any rate, where the land is allotted for other purposes besides the repair of 
highways, to do so would be unfair to other persons entitled to get materials. 

(*0 ^ Norfolk County County Council and Littering {Highway Survey or} (1894), 
58 J. P. 497. 


(/) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 29 (d). 

(g) See title Limitation of Actions. 

(h) Smith v. Stocks (1869), 10 B. & S. 701; Thew v. Wingate (1862), 10 
B. & S. 714. 

(0 Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 48, as amended by the 
Highway Act, 1845 (8 & 9 Viet. c. 7l), s. 1 ; Public H?nltli Act, 1875 (38 & 39 Viet, 
c. 55), s. 149 ; Local Government Act, 1894 (56 & 57 Viet. c. 73), ss. 25, 52 (3), 
<3, 89, Sched. IX. Note that this provision only applies where the sole purpose 
contemplated is the getting of materials for ‘highways ; as to the power of 
sale where other purposes coexist, see infra. The case of Be Brumby and 
Ft odmgham Urban District Council , Re Trent , Ancliolme and Grimsby Bail . Co. 
(1904), 3 L. G. 3£. 258, may also be referred to, but is apparently an unreliable 
authority (see the reporter’s note, ibid.). 

(k) There is no provision as to which of two adjoining owners is to have the 
first oner, nor as to the price at which such an owner may claim the land. At 
a date (i.e., before 1894) when a price was required to be fixed by justices, it 
was held that they ought to fix a fair price, and not ask a fancy price because a 

A 1a. 1 M^l A. n M Cam AMA a v. a 1 h — ^ — __ — • 1 ^ • j * k t -J ^ 4 ^ ^ ^ 


^ . - - - - - , - • »/ — - 

London and South Western Bail. Co. ( Directors ) v. 

H. L. 610. As to the effect of not offering land to 
see Barrett v. Bing (1854), 2 Sm. & G. 43, 


vv. XI. JL*. V jjjv£. m, 

Blackmore (1870), L. R. 4, 
a person having the right, 
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with as if the sale had taken place under the Sale of Exhausted 
Parish Lands Act, 1876 ( l ). 

172. Where land has been allotted to or acquired by a parish 
for the purpose of the supply of materials for repairing the high- 
ways in the parish, and also for other purposes, and the materials 
in such land are exhausted, or are not suitable or not required, 
and the land is not available for such other purposes (if any) (m), it 
may be disposed of under the provisions of the Union and Parish 
Property Acts, 1885 (n) and 1 887 (<>), and the Parish Property and 
Parish Debts Act, 1842 ( p). In a rural parish the power of disposal 
is exercised by the parish council ( q ), if there is one, and otherwise 
by the guardians (r), with the consent of the parish meeting in either 
case («). In an urban parish the guardians exercise the power (t), 
but they must obtain the consent of the owners and ratepayers (a). 
In every case the approval of the Local Government Board (6) is 
necessary (c) ; and the proceeds must be applied as far as practicable 
in the repair or improvement of the highways in the parish, or in 
aid of the highway rate (d). In a rural parish any relief thus 
accruing to the district as a whole will entitle the particular parish 
to a reduction in its rates (e). 

173. Where such allotments are vested in the council of a rural 
parish (/) the council may let, or (with the consent of the parish 


[i l ) 39 & 40 Viet. c. 62 ; see ibid., s. 6. As to this provision, see infra. 

[m) Sale of Exhausted Parish Lands Act, 1676 (39 & 40 Yict. c. 62), s. 1. 

[n) 5 & 6 Will. 4, c. 69. 

[o) 7 Will 4 & 1 Yict. c. 50. 

ip) 5 & 6 Viet. c. 18; and see title Local Government. 

iq) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 6 (1) (d). 

(r) Union and Parish Property Acts, 1835 and 1837 (5 & 6 Will. 4, c. 69; 7 
Will. 4 & 1 Yict. c. 50) ; Parian Property and Parish Debts Act, 1842 (5 & 6 Viet, 
c, 18); unless tho parish meeting has the powers of a parish oouncil under 
the Local Government Act, 1894 (56 & 57 Viet. c. 76), s. 19 (10). 

(*) Instead of the consent (as before 1894) of the owners and ratepayers. Seo 
Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 52 (1). 

( t ) Under the Union and Parish Property Acts, 1835 (5 & 6 Will. 4, c. 69), 
and 1837 (7 Will. 4 & 1 Viet. c. 50), and the Parish Property and Parish Debts 
Act, 1842 (5 & 6 Viet. c. 18); unless an order of the Local Government 
Board under the Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 33, has 
transferred such power to the council. 

(a) Unless there is a separate board of guardians for the parish, in which 
case such consent is dispensed with by tho Poor Law Act, 1889 (52 & 53 Viet, 
c. 56), s. 8. As to boards of guardians generally, see title Poor Law. As to 
voters and votes at a meeting of owners and ratepayers, see Poor Law Amend- 
ment Act, 1834 (4 & 5 Will. 4, c. 76), s. 40 ; Poor Law Amendment Act, 1814 
(7 & 8 Viet. c. 101), bs. 14 — 16; Poor Law Amendment Act, 1867 (30 & 31 Viet, 
c. 106), ss. 7, 8; Divided Parishes and Poor Law Amendment Act, 1876 

J 39 & 40 Viet. c. 61), s. 39; and Local Govornmout Board Order of 20th 
November, 1891. 

(5) As to the descent to the Local Government Board of the powers of the 
Poor Law Commissioners, see Poor Law Board Act, 1847 (10 & 11 Viet. c. 109), 
8. 10, and Local Government Board Act, 1871 (34 & 35 Viet. c. 70), s. 2. 

(c) For the conditions upon which the approval may be obtained, see Parish 
Property and Parish Debts Act, 1842 (5 & 6 Yict. c. 18), s. 3, and Sale of 
Exhausted Parish Lands Act, 1876 (39 & 40 Yict. c. 62), ss. 2 — 5. 

( d ) Ibid., s. 6. 

(f) Local Government Act, 3894 (56 & 57 Yict. c. 73), 8. 29 (d). 

(/) E.g. t under ibid. 9 s. 5 (2) (c) or s. 14 (1). 
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meeting) sell or exchange them ; but the consent of the Local 
Government Board is required for a letting for more than a year, 
or for a sale or exchange 0?). In the case of a sale the proceeds 
must be dealt with in manner similar to that above stated (/i). 

(d.) From oilier Land . 

174. Highway authorities have certain statutory (i) powers of 
getting materials from lands other than those allotted to or acquired 
by them (j). In some cases they require either permission or a 
licence from justices ; in some cases they must pay compensation 
for the value of the materials; in all cases they must do so in 
respect of any damage done in carting ; and, further, they must in 
the first instance seek for materials in the parish in which the same 
are to be used. 

175. For the purpose of repairing highways any highway autho- 
rity (/c) may search for, dig, get (l), and carry away gravel, Band, 
stone, or other materials in any waste land or common ground (m), 
or river or brook flowing through uninclosed land (n), either within 
the parish where the materials are to be employed, or (if sufficient 
cannot conveniently be found there) within any other parish, pro- 
vided that sufficient be left for use on the roads in such other parish. 
The authority must not, however, thereby divert or interrupt such 
river or brook, nor damage any building, highway, or ford, nor 
may it get such materials out of any river or brook within 150 feet 
above or below any bridge, dam or weir (o), nor remove any sea 
beach so as to cause damage by inundation, or increased danger 
of encroachment by the sea (j>). Compensation (q) is to be paid, 

(</) Local Government Act, 1894 (56 & 67 Yict. c. 73), b. 8 (2). 

(A) See p. 108, ante . 

(i) See the Highway Act, 1835 (5 & 6 Will. 4, c. 50), bs. 51 — 54. These powers 
are purely statutory, and authorities cannot have a customary or prescriptive 
right to quarry materials in land not belonging to them ( Fadwick v. Knight 
(1852), 7 Exch. 854; Constable v. Nicholson (1863), 14 C. B. (n. 8.) 230). The 
statutory provisions in question are a confused patchwork of legislation, partly 
enacted for the first time in 1835, and partly then reproduced from earlier Acts. 
Their effect is given in the text so far as it is possible to reconcile them. As to 
obtaining materials by contract, see p. 112, post 

(j) See p. 10G, ante . 

(/»•) Including a county or county borough council in respect of main roads, and 
a county surveyor in respect of county bridges and roads repairable therewith. 

(/) Semble, they may blast if necessary ( Whitson v. Blairgowrie District Com- 
mittee (1S97), 24 It. (Ct. of Sess.) 519 ; 7?. v. Bradford , Ex parte Chambers (1907), 
72 J. P. 61 ; Walker v. McGowan , [1911] 1 I. It. 1); and the power to get 
materials includes power to stack them for a reasonable time (Russell (Earl) v. 
Midhurst Rural District Council (1908), 72 J. P. 180). 

(?/i) Sheep walks on a mountain attached to a farm are not “ waste land or 
common ground ” ( Scott v. Towyn Rural District Council (1907), 5 L. G. R. 1050). 

(w) If the river or brook flows through inclosed land the case is to be 
treated as one of taking stones from inclosed land ( Allinson y. Cumberland 
County Council { 1907) 71 J. P. 398). As to the provisions applicable. Bee the 
text, infra. 

(«) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 51. 

(p) Ibid., b. 52 ; and see Fitts v. Kingsbridge Highway Board (1871), 25 L. T. 
195 ; Clowes v. Beck (1851), 13 Beav. 347. 

(<?) Highway Act, 1835 (5 & 6 Will. 4, c. 50), a. 51. It is to be assessed by 
justices at special or petty sessions. 
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Sect. 1 . not for the value of the materials, but only for damage done by 
Powers and carrying them away. Apparently (r) no previous consent or notice 
Doties, is required when materials are thus taken from land which is not 
inclosed, unless such land forms part of a common regulated under 
the Commons Act, 1876 (s). 


Power to 
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176 . Any highway authority ( t ) may for the same purpose gather 
and carry away stones lying upon any lands within the parish in 
which such highways are situated, even though such lands are 
inclosed, so long as they are not a garden, avenue, park, paddock, or 
inclosed plantation, or inclosed wood not exceeding 100 acres in 
extent (u). Compensation is to be paid, not for the value of the 
stones, but only for damage done by carrying them away ; but no 
6uch stones may be gathered without the consent of the owner (r) 
of the lands, or without a licence from two justices. If the stones 
are to be gathered from inclosed land, notice must be given to 
the owner and occupier («) ; but if from uninclosed land, it is not 
clear whether a consent or licence is necessary or not. 


Power to 
search and 
carry from 
inclosed 
lands. 


177 . If sufficient materials cannot conveniently be got in the wasle 
lands, common grounds, rivers or brooks of the parish, the highway 
authority may be authorised by written licence (b) from the justices 
to search for and get and carry away (c) materials in or through 
any inclosed (d) lands within the parish, except gardens, avenues, 
parks, or inclosed plantations or inclosed woods not exceeding 100 
acres in extent. Such a licence may also be granted as to 
similar lands in any parish near the highway for which the materials 


(r) It is, however, open to argument that consent or a licence is necessary if 
stones are “ gathered” (not quarried) from uninclosed land ; see the text, infra. 

(«) See the Commons Act, 1876(39 & 40 Viet. c. 56), 8. 20; Ilayes Common 
Conservators v. Bromley District Council , [1897] 1 Q. 13. 321 ; and title COMMONS 
and Rights of Common, Vol. IV., pp. 601, 614. 

(t) See note (/c), p. 109, ante , 

(u) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 51 ; Aires ford Rural Sanitary 
Authority v. Scott (1881), 7 Q. B. D. 210. As to what is a park, see R. v. 
Bradford , [1908] 1 K. B. 365. Justices cannot give themselves jurisdiction to 
grant a licence by an erroneous finding that the locus is not a “ park ” etc. 
(ibid. ; R. (De Vesci) v. Queen's County Justices , [1908] 2 I. R. 285). 

(v) As to what is sufficient proof of ownership in such a case, see Scott v. 
Towyn Rural District Council (1907), 5 L. G. R. 1050. 

(a) See p. Ill, post. Apparently such notice is intended to be equivalent to 
the summons hero referred to. 

(b) Forms of licence are to be found in the Highway Act, 1835 (5 & 6 Will. 4, 
c. 50), Schedule (Form No. 10) ; see also ibid., s. 118, cited on p. 170, post. Such 
a licence must specify the particular lands and place of digging ( R . v. Manning 
(1757), 1 Burr. 377 ; Hooper v. Hawkins (1886), 51 J. P. 246), and must be limited 
to the present requirements ( Manrers (Earl] v. Bartholomew ‘(1 87 8), 4 Q. B. D. 
5) ; thus a licence cannot be granted for six years (R. v. Bradford , sujfra). It 
snould be addressed to the authority and not to its surveyor (except in the case 
of county bridges) ; see R. v. Bradford , supra . 

(c) Though the licence may not authorise digging in an avenue etc., materials 
obtained in a permitted place may be carted through an avenue etc. (Ramsden 
v. Yeates (1881), 6 Q. B. jD. 583). 

(d) The term “ inclosed lands ° includes all lands and grounds in tho exclusive 
occupation of one or more persons for agricultural purposes, although not 
separated from any adjoining lands or grounds of other persons, or from the 
highway, by any fence or other inclosure ; see Highway Act, 1841 (4 & 5 Viet, 
o. 51). 
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are required, if the justices are satisfied that sufficient materials 
cannot conveniently be got either within the parish directly con- 
cerned, or from the waste lands, common grounds, rivers or brooks 
of such adjacent parish, and that a sufficient quantity will be left 
for the use of such last-mentioned parish. Compensation (to be 
settled by justices at special or petty sessions) must be paid in 
respect both of the value of the materials and of any damage 
done to the land by getting and carrying them away (e). Before 
an authority takes materials from any inclosed (/) land it must 
give a month’s notice in writing to the owner and the occupier, 
who may show cause against the proposed licence at special or 
petty sessions (g). 

178. If any pit or hole is made in the course of searching for or 
getting materials under the provisions above-mentioned ( h ), it must 
be fenced off and the fence maintained while it is open. If no 
materials are found, the pit or hole must be filled up, levelled, and 
turfed within three days ; if materials are found, then within four- 
teen days after sufficient materials have been dug, the pit or hole 
must be filled up or sloped down and fenced off, if required by the 
landowner. The penalty is a fine not exceeding 10s. ; while a failure 
to fence or slope down a pit or hole within six days after a written 
notice from a justice, or the owner or occupier, or a commoner, 
renders both the authority and any person employed by it liable 
to a fine not exceeding £10, to be laid out in fencing, filling up, or 
sloping down the pit or hole, and towards the repair of the roads 
in the parish as the justices may direct (i). 

179. If an authority or its servants, in digging materials, cause 
any damage or danger to any bridge, mill, building, dam, highway, 
occupation road, ford, mine, or tin works or other work, the 
authority is liable to a penalty not exceeding £5 for each offence, in 
addition to any civil liability (j). 

180. In the case of such roads disturnpiked after 9th August, 
1868, as lie within a district formerly controlled by a highway 
board under the Highway Acts, 1862 ( k ) and 1864 (J), a rural 
district council may raise, within the district, stone or other material 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), 8. 54. The compensation to the 
owner and occupier should be assessed when the operations are ended and 
according to the injury sustained by them respectively (/f. v. Manning (1757), 

1 Burr. 377 ; Boyjield v. Porter (1811), 13 East, 200). Possibly if an authority 
wantonly used a circuitous road and did unnecessary damage an action 
might lie ( Boy field v. Porter , supra), but not otherwise ( Russell (Earl) v. 
Midhurst Rural District Council (1908), 72 J. P. 180). 

( / ) See note (d), p. 110, ante. 

(g) Highway Act, 1835 (5 & 6 Will. 4, o. 50), s. 53. For a form of notice, 
see Encyclopaedia of Forms and Precedents, YoL YL, p, 392. 

(h) See the text, supra . 

(t) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 55. The duty of the authority 
under this section must be enforced in accordance with its terms and not by 
an action ; see Russell (Earl) v. Midhurst Rural District Council , supra . As to 
procedure for enforcing orders of justices, see title Magistrates. 

' f) Highway Act, 1835 (5 & 6 Will. 4, ©. 50), s. 57. 

k) 25 & 26 Viet. c. Cl. 

[/) 27 & 28 Viet. c. 101. 
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for repairs in the same way and under the same conditions as the 
turnpike trustees were, in 1870, empowered to do (m). If such road 
is a main road the county council has similar powers (w). 

181. In the case of Crown forests, woods, and woodlands, a 
highway authority can take no materials without written permission 
from the Commissioners of Woods (o). 

Sub-Sect. 4. — Contracts for Repair , Materials , and Haulage. 

182. Local authorities have a general statutory power to enter 
into any contracts necessary for the execution of the Public Health 
Acts ( p ). 

183. A highway authority which has succeeded to the powers 
and duties of a highway board (q) may enter into contracts (r) with 
any person or persons, respecting the repair of highways, or roads 
over bridges, either that the authority Bhall do repairs for which 
such other persons are liable, or vice versa ; but a contract by the 
authority to do repairs must not be for more than three years («). 

184. A highway authority, as successor to a surveyor of highways, 
may contract for purchasing, getting, or carrying materials for the 
repair of highways (f) ; and an authority which has succeeded to 
the powers and duties of a highway board (u) may so contract for 
any period not exceeding three years, and may also contract for 
the maintenance and repair of all or part of the highways within 
its district (a). 

185. An agreement or contract pursuant to the Highway Acts 
(even under seal) relating to the making, maintaining, or repairing 
of highways requires only a 6 d. stamp ( b ) ; but this provision does 
not extend to agreements between a county and a district council 
under the Local Government Act, 1888 (c), with reference to the 
upkeep of main roads ( d ) . 


(m) Annual Turnpike Acts Continuance Act, 1870 (33 & 34 Yict. c, 73), ss. 
10, 11. For the powers of turnpike trustees, see Turnpike Roads Act, 1822 
(3 Geo. 4, c. 126), ss. 97 — 103 ; stat. (1823) 4 Geo. 4, c. 95, ss. 56, 71 ; and stat. 
(1827) 7 & 8 Geo. 4, c. 24, s. 15. They are very similar to those of highway 
authorities under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), as set out in the 
text, pp. 109 et seg, . 

M See Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 11 (1). 

(o) Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 106; see title Constitutional 
Law, Yol. YTL, pp. 125 et seq. 

(p) As to these powers, see Public Health Act, 1875 (38 & 39 Yict. c. 55), 
ss. 173, 174; and title Local Government. 

(q) l.e., county councils and some rural district councils ; see pp. 25, 26, ante . 

( r) As to the stamp on such a contract, see the text, infra. 

(*) Highway Act, 1864 (27 & 28 Yict. c. 101), s. 22. 

(t) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 46. Fora form, see Encyclo- 
paedia of Forms and Precedents, Vol. YI., p. 390. 

f u) See note (<?), supra. 

a) Highway Act, 1864 (27 & 28 Yict. o. 101), s. 52. 

(b) Stamp Act, 1891 (54 & 55 Yict. c. 39), Schedule. The stamp may be an 
adhesive one (ibid., s. 22). As to stamp duty generally, see title Revenue. 

(c) 51 & 52 Yict. c. 41, s. 11 (2), (4). 

(d) Cumberland County Council v. Inland Revenue Commissioners (1898), 78 



Part VIII.— Powers, Duties etc. of Hioiiway Authorities. 


118 


186. A district councillor is not disqualified by being interested 
in a contract with the council for the supply from land owned or 
occupied by him of materials for making or repairing highways or 
bridges, or for the transport of materials for such repairs in his 
own immediate neighbourhood (e). 

Sub-Sect. 5. — Ditches and Drains. 

187. The common law imposes a duty upon occupiers of lands 
adjoining a highway to clean and scour their ditches so as to pre- 
vent any nuisance to the highway (/). Highway authorities have 
statutory powers to make, clean, and keep open all ditches, gutters, 
drains, and watercourses necessary for the maintenance of the 
highway (< g ). 

Sub- Sect. 6. — Cutting Hedges and Lopping Trees . 

188. No person can be compelled by a highway authority to fell 
a timber tree growing in a hedge (/*), except when such tree 
obstructs a carriage way or cartway (i), or has been planted in 
contravention of the Highway Act, 1835 (./), or when a highway 
is ordered to be widened (k) : but trees may be ordered to be pruned 
or lopped in certain cases. 

189. If a highway authority considers that any carriage way or 
cartway (Z) is prejudiced by the shade of hedges, or by trees 
(except trees planted for ornament, or for shelter to hop-grounds, 
houses, buildings, or courtyards), and that the sun and wind are 
excluded from such highway to the damage thereof, it may apply 
for a summons (m) against the occupier (a) of the land (b) to appear 
at a special or petty ( c ) sessions to show cause why such hedges 
or trees are not cut, plashed, pruned or lopped (d) ; and the justices 

L. T. G79 ; Southampton ( County ) County Council v. Inland Revenue Commissioners 
(190.3), 92 L. T. 304. 

( e ) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 46 (2). Thus he 
may hire a team to the council ( Buckley v. Hanson (1898), 62 J. P. 119). 

(/) Bac. Abr. tit. Highway, I) ; opinion of law officers cited at 29 J. F, 319; 
A.-G. v. Waring (1899), 63 J. P. 789. 

( g ) Highway Act, 1835 (5 & 6 Will. 4, c. 50), ss. 67, 68, as to which soe title 
Sewers and Drains. 

(/i) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 66. 

(t) See p. 165, post . For a form of notice to cut down such a tree, see Encyclo- 
paedia of Forms and Precedents, Yol. VI., p. 412. 

1 :s Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 64 ; see p. 165, post. 

See p. 105, ante. 

, Note that this power does not extend to footpaths. 

m) Highway Act, 1835 (5 & C Will. 4, c. 50), s. 65. As to similar proceedings 
for removal of obstructions, see p. 165, post. 

(a) The Act says “owner,” but 44 owner” includes “occupier” (ibid., s. 5), 
ana it has been held that in ibid., s. 65, the person in occupation, though not the 

full owner, is the person to be summoned (Woodard y. Billericau Hiahwau Board 
(1879), 11 Ch. D. 214). u u J 

(b) By the wording of the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 65, a 
summons can only be issued if the hedge or tree is growing on land “next 
adjoining ” the way. Should another strip of land intervene, the section will 
not apply ; see « Tenney v. Brook (1844), 6 Q. B. 323, Ex. Ch. 

S Highway Act, 1864 (27 & 28 Yict. c. 101), s. 46. 

“Topping” is a distinct operation from “pruning” or “lopping,” and 
cannot be justified under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 65 
( Unwin v. Hanson , [1891] 2 Q. 13. 115, 0. A.). Up summons must statQ 
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Sect. l. may order ( e ) the necessary work to be done (/) within ten days, 
Powers and under a penalty not exceeding 40s. If the occupier makes default, 
Duties. the authority must do the work, and may recover the cost from the 
occupier (< 7 ). 

There are also special provisions as to lopping hedges and 
trees applicable in the counties of Wilts, Dorset, Somerset, Devon, 
and Cornwall to such highway authorities as are successors to a 
highway board (h). 

Sub-Sect. 7. — Hemoval of Snow and other Obstructions. 

190. It is the duty of a highway authority (») from time to time 
(and at all times within twenty-four hours after notice (k) from a 
justice) to remove impediments or obstructions arising from 
accumulation of snow (l), the falling down of roadside banks, or 
any other cause (m). 

Sub-Sect. 8. — Fencing Highways. 

Fencing 191. At common law there is no obligation on the inhabitants 

highways. at, large to fence a highway, or to maintain an existing fence which 

is not in fact part of the highway (n) ; but if an authority removes 


Removal of 
snow and 
other 

obstructions. 


explicitly what the defendant is called upon to do ( BrooJc v. Jenney (1841 ), 2 Q. R. 
265, 274; Jenney v. Brook (1844) 6 Q. 13. 823, Ex. Ch. ; Woodard v. Billericay 
Highway Board (1879), 11 Ch. D. 214). 

(e) The order must be clear and explicit in its terms, or it will not justify the 
authority in purporting to act under it (Brook v. Jenney , supra; Jenney v. Brook , 
supra; Woodard v. Billericay Highway Board, supra). An appeal lies against 
the older to quarter sessions (Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 105), 
and an injunction may be granted to restrain the pruning or lopping until an 
appeal can be heard (From} ton v. Tiffin (1838), 2 Jur. 986). 

(/) An order may be mude at any timo of the year; but no person can be 
compelled, nor is an authority permitted, to cut or prune any hedge between 
the end of March and the end of September in any year. There is also a pro- 
vision as regards the season for felling and grubbing up trees ; the order, there- 
fore, should be drawn up and served in accordance with this proviso (Highway 
Act, 1835 (5 & 6 Will. 4, c. 50), s. 66). On this point, however, see note ( h ), 
infra. As to the procedure for the enforcement of orders of justices, soe 
generally, title Magistrates. 

(g) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 65. As to the necessity for 
a demand, s qq Ex parte Whitmarsh (1840), 8 Dowl. 431. 

(h) Highway Act Amendment Act, 1885 (48 & 49 Yict. c. 13); see also 

E . 165, post. This Act enables the authority to cut, prune, pare and lop 
edges and trees at any time of the year with the consent of the owner ana 
occupier. 

(t) Including a county, or county borough council in respect of main roads 
repaired by it ; see p. 26, ante. 

(k) A form of notice is scheduled to the Highway Act, 1835 (5 & 6 Will. 4, 
c. 50), Schedule (No. 8) ; see also ibid., s. 118, referred to on p. 170, post. The 
justice must be one having jurisdiction in the county. 

S Am to snow, see also pp. 129, 154, post. 
t) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 26. As to a nuisance caused 
in the removal of snow, see Oyston v. Aberdeen District Tramway * Co., [1897] 
A. C. Ill ; Montreal City v. Montreal Street Railway , [1903] A. 0. 482, P. 0. As 
to snow on tram lines, see also Acton District Council v. London United Tram- 
ways (1601), Ltd., (1909), 73 J. P. 6. 

(n) R. v. Llandilo Roads Commissioners (1788), 2 Term Rep. 232; Morgan ▼. 
Leach (1842), 10 M* & W, 558. As to a fence or wall being in some cases a part 
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and fails to replace a fence erected by it or its predecessors to guard 
a dangerous place, it may be liable as for misfeasance in respect 
of any accident resulting therefrom (o). 

192. A highway authority may fence a highway where such 
fencing is required for the protection of persons travelling 
thereon ( p ) ; and an urban authority may place and keep in repair 
fences and posts for the safety of foot passengers in streets which 
are highways repairable by the inhabitants at large ( 5 ). 

193. There is, in general (r), no obligation upon the owner or 
occupier of land adjoining a highway to fence such land from 
the road or to maintain existing fences (s) ; if, however, he allows 
his fence to become dangerous and a nuisance to persons using 
the highway, he will be liable to them in respect of an injury 
naturally resulting from the existence of the nuisance ( t ). 

Sub -Sect. 9. — Protection of Horse and Foot Causeways . 

194. It is the duty of a highway authority (a) to protect horse 
causeways and foot causeways which run by the side of carriage 
ways (b) by means of posts, blocks, or stones fixed in the ground, 
or banks of earth or otherwise, in order to prevent them from being 
used and spoiled by wheeled traffic (c). 


of the highway and repairable therewith, see p. 103, ante . As to fences on 
canal bridges and the approaches thereto, see pp. 193, 194, post. 

(0) Whyler v. Bingham ltural Council , [1901] 1 K. B. 45, C. A. ; and see 
title Negligence. 

( р) Highway llate Assessment and Expenditure Act, 1882 (45 & 46 Yict. 
c. 27), s. 6 ; see also p. 253, post 

(<7) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 149. This provision merely 
gives a discretionary power and imposes no obligation (Wilson v. Halifax Cor- 
poration (1868), L. R. 3 Exch. 114). If, however, an authority erects posts, it 
may be liable for an accident due to its failure to light them (Lamley v. Fast 
Retford Corporation (1891), 55 J. P. 133, C. A., and see title Negligence). As 
to posts for the protection of footpaths, see the text, infra. 

(r) As to the duty of such owners in general, see title Boundaries, Fences, 
and Party Walls, Vol. III., pp. 128 et seq. An allottee of land under an 
inclosure award may be liable to fence such allotment from an adjoining high- 
way; see Inclosure (Consolidation) Act, 1801 (41 Geo. 3, c. 109), s. 9; Inclosure 
Acts, 1845 (8 & 9 Viet. c. 118), s. 65, and 1854 (17 & 18 Viet. c. 97), s. 9. 

( 9 ) Potter v. Perry (1859), 23 J. P. 644. As to the construction of a local Act 
imposing such an obligation, see Rotherham Corporation v. Fullerton (1884), 50 
L. T. 364. An individual who adds land to an unfenced highway need not 
erect a fence to guard a declivity at the edge of such added strip if it is 
dangerous only to persons who choose to use the added strip in preference to 
the old road ( Owen v. Be Winton (1894), 58 J. P. 833). 

(0 Harrold v. Watney , [1898] 2 Q. B. 320, 0. A. (child climbing on rotten 
fence). And see titles Negligence; Nuisance. 

(a) Including a county or county borough council in the case of main roads ; 
see p. 26, ante. 9 

(h) See Ellis v. Woodbridge (1860), 8 0. B. (n. s.) 290. This provision applies 
only to the erection of posts etc. between the path and the carriage road, not 
to posts erected at the end of a path to divert cattle or wheeled traffic. As to 
posts, see also p. 254, post. It does not justify an authority in erecting a line 
of stones by the side of a path to guide travellers (Radcliffe v. Marsden Urban 
District Council (1908), 72 J. P. 475). M 

(с) Highway Act, 1835 (5 & 6 Will. 4, c. 60), s. 24. 
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Sect. 1, Sub-Sect. 10. — Erection of Sign Post s. 

195. A highwa^buthority (d ) may, and, if so directed by justices 
‘ in special or petty sessions, must, erect direction posts or stones 

Sign posts. ■where two or more ways meet, giving in large legible letters the 

name of the next market town, village or place, on each of such 
ways ( e ). 

Local authorities have also certain powers and duties as to the 
erection of notice boards and sign posts under the Motor Gar Act, 
1903 (/). 

Sub-Sect. 11. — Erection of Milutones. 

Milestones. 196. A highway authority may set up, maintain and replace 

milestones on any highway ( g ). 

Sub-Sect. 12. — Erection of Flood Posts . 

Flood posts. 197. If any part of a highway is subject to deep or dangerous 

floods, the highway authority must erect such graduated stones or 
posts as it considers necessary to guide passengers through the 
floods (7t) . 

Sub-Sect. 13. — Construction of Footways. 

Footways. 198. The making of a regular path for foot passengers is a 
matter for the discretion of a highway authority (i). 


Sub-Sect. 14. — Erection of Boundary Posts. 

Boundary 199. A highway authority may, and, if so directed by justices m 
P 0918 - special or petty sessions, must, erect stones or posts to mark the 

boundaries of a highway, such posts or stones bearing the name 
of the parish wherein they are situate (j). 


Sub-Sect. 15. — Provision of Highway Depdt. 

Provision of 200. An urban authority or county council (/c) may purchase or 
de g 6t rent * or use as a depot for highway materials and tools ( l ); but 
ep ° * a rural authority has no such power, unless urban powers are 

conferred upon it for the purpose (m). 


( d ) Including a county or county borough council in respect of main roads 
repaired by it ; seo p. 26, ante . 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), 8. 24. 

(/) 3 Edw. 7, c. 36. See title Street Traffic. 

( 0 ) Highway Bate Assessment and Expenditure Act, 1882 (45 & 46 Yict. 
c. 27), s. 6. 

(h) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 24. 

(1) The consent of the vestry (see Highway Act, 1835 (5 & 6 Will. 4, c. 50), 
s. 80) is no longer required (Public Health Act, 1875 (38 & 39 Yict. 0 . 55), 
s. 149 ; Local Government Act, 1894 (56 & 57 Yict. c 73), 8. 25 ; Local Govern- 
ment Act, 1888 (51 & 52 Viet. c. 41), s. 11 (12) ). 

(j) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 24. 

(ic) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 65(1). 

( l ) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 149, 175, 176. The Local 
Government Board regards a depot as a consequential necessity of the powers of 
s. 149. The “ parish highway board }} of a populous parish had power to provide 
a depdt under the Highway Act, 1835 C 5 & 6 Will. 4, c. 50), s. 19. 

(m) by an order under the Public Health Act, 1875 (38 & 39 Yict. 0 . 55) t 
0. 276, putting s. 149, ibid., in force in their district. 
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8tjb-Sect. 16 . — Property in, Theft of, or Injury to Materiale, Toole etc. 

201. All materials, tools and implements provided for repairing 
highways, and all scrapings from the highways, are vested in the 
highway authority (n). In an urban (o) district all streets, being 
highways repairable by the inhabitants at large (and not being 
“ unretained ” main roads), and the pavements, stones and other 
materials thereof, and all buildings, implements, and other things 
provided for the purposes thereof, vest in and are under the control 
of the urban authority ( p ). 

202. In an urban district ( q ) any person who, without the consent 
of the authority, wilfully displaces, or takes up, or injures the pave- 
ment, stones, materials, fences, posts, or trees in any such street as is 
mentioned above, is liable to a fine not exceeding £5, and a further 
fine not exceeding 5s. for every square foot of materials so displaced, 
taken up, or injured (r). In the case of injury to trees (s) he must 
also pay the authority such compensation as the court may award. 

Every person who destroys, injures, or defaces notice-boards, or 
wilfully damages any works or property of a local authority in 
circumstances not specially provided for, is liable to a fine not 
exceeding £5 ( t ). 

203. Every person is liable to a fine not exceeding £10 who* 
without the consent of the highway authority, either takes away 
materials intended for use on any highway, or (not being the 
owner of private grounds, nor a person authorised by him to get 
materials for his own private use) takes any materials out of any 
quarry for getting highway materials, until the authority and its 
men have ceased working therein for six weeks (u). 

Sub-Sect. 17. — Bye-laws as to Highways . 

204. A county council (a) or county borough council (b) may 
make bye-laws for all or any of the following purposes with respect 
to any highways w T ithin any highway area in its district (c), and 
may alter or repeal the same (cl) : — 

(1) For regulating the width of the tyres on vehicles drawn by 
animal power ; 

(n) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 41. As to laying the propei ty 
in such articles in criminal proceedings, see title Criminal Law and Proce- 
dure, Yol. IX., pp. 647, 648. 

(o) The provisions in question may also bo applied (except as to main roads) 
in rural places ; see p. 57, ante. 

( p) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 149. As to 11 unrotained ” 
main roads, see p. 57, ante . 

(q) See note (o), supra . 

fr) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 149. 

(s) Ibid . As to planting trees in streets, see p. 258, post ; as to the property 
in trees on a highway, see pp. 56, 58, ante. 

(t) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 306, 307 (extended by 
the Public Health Acts Amendment Act, 1890 (53 & 54 Yict. o. 59), s. 48) ; 
and see title Local Government. 

(u) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 47. 

fa) Local Government Act, 1888 (51 <& 52 Yict. c. 41), s. 3 (viii.). 

(b) Ibid., s. 34. 

(c) Including quarter sessions boroughs (ibid> 9 ss. 35, 38). 

(</) Highways and Locomotives (Amendment) Act, 1878(41 &42Vict.c.77\s.2fl. 
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Skot, l. (2) For prohibiting or regulating the use of projections on such 
Powers and tyres; 

Duties. ( 3 ) For prohibiting or regulating the locking of the wheel of any 
such vehicle when descending a hill without the use of a skidpan ; 

(4) For prohibiting or regulating the erection of gates across 
highways, and prohibiting gates opening outwards on highways. 

The bye-laws may impose fines, recoverable summarily, not 
exceeding £2 for any one offence. 

Confirmation A bye-law, and a repeal or alteration of a bye-law, is inoperative 
by Local unless confirmed by the Local Government Board, and cannot be so 
Bow£ Unen confirmed until a month’s previous notice of the intention to apply 

for confirmation has been given in a local newspaper (e). 


Sub-Sect. 18. — Regulation of Traffic. 

Traffic. 205 . An urban highway authority has power to regulate traffic 

on highways which are “ streets ” (/). 

Sub-Sect. 19. — Lighting Highways and Streets. 

No general 206 . Neither at common law nor under the Highway Acts (fj) have 
t°'lMit >rdUt7 highway authorities any duty or power to light highways (It) ; but by 
atreeta. statute Buch powers have been conferred upon certain authorities, 

and every authority which has any power or duty to light the roads 
in its district has the same power and duty to light any main road 
within it (i). 

Under Public 207 . An urban authority (ft), or a rural authority with the neces- 
Heaith Act, sary urban powers, may contract (a) with any person for the supply 
0# of gas, or other means (b) of lighting streets, and may provide and 

fix, or authorise the contractor to provide and fix(c), such lamps, 
lamp-posts, and other materials and apparatus as it may think 


(e) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
a. 35 ; and see title Street Traffic. As to bye-laws generally, see titles 
Local Government ; Public Health and Local Administration. 

(/) See title Street Traffic. 

(g) For the meaning of “ Highway Acts,” see p. 24, ante. 

(h) The duty to maintain and repair does not include lighting (Richardson 
▼. Tubbs (1847), 4 C. B. 304; Lanarkshire (Lower Ward) Road (Trustees) v. 
Kelvinside Estate (Trustees) (1886), 14 Bettie (House of Lords), 18, per Lord 
Halsbury, L.C.). 

(t) Local Government Act, 1888(51 & 52 Viet. c. 41), 8. 11 (\\) (Middlesex 
County Council v. Willesden and Hendon Urban District Councils (1806), 60 J. P. 
630; Re Warminster Local Board and Wilts County Council (1890), 25 Q. B. D. 
450. Therefore a county council is never liable for the lighting of main roads. 

(k) Public Health Act, 1875 (38 & 39 Viet. c. 55), 8. 161. The Towns Improve- 
ment Clauses Act, 1847 (10 & 11 Viet. c. 34), ss. 119, 120, where in force, 
confer practically identical powers. 

(«) Ab to such contracts with gas companies, and as to the duty of such 
companies to supply gas to public lamps, see title Gas, Vol. XV., pp. 309, 343. 

(b) E.g ., electricity (Fareham Local Board and Fareham Electric Light Co. v. 
Smith (1891), 7 T. L. B. 443). As to lighting streets by electricity, see title 
Electric Lighting and Power, Vol. X1L, pp. 642 et seq . 

(c) Fareham Local Board and Fareham Electric Light Co. v. Smith , supra. As 
to the authority’s discretion in ohoosing sites for lamp-posts, see note («), p. 60, 
ante . It oannot claim to fix lamps to private houses (meek v. Langdon (1862), 37 
L, T. Jo. 181). 
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necessary ; and in the case of a “ private street ” (d) the initial cost of 
providing means of lighting may be charged to the frontagers. 
For this purpose an authority may, under certain circumstances, 
generate its own electricity (r) or gas (/). 

The expenses of a rural authority in lighting streets in a portion 
of its district are as a rule declared to be “ special ” expenses by 
the order of the Local Government Board conferring the urban 
lighting powers ( g ). 

208. In certain areas the lighting of streets and roads may be 
carried out under the Lighting and Watching Act, 1883 (/<). This 
Act does not apply to urban districts or to rural districts in which 
urban lighting powers under the Public Health Act, 187 5 (i), are in 
force ( k ) ; and in places where it once applied and does so no longer, 
all lamps and other property previously vested in the “lighting 
inspectors ” (1) are now the property of the authority (m). The 
Lighting and Watching Act, 1833 (n), may, however, still be adopted 
in rural parishes, or parts of parishes, in which such urban lighting 
powers have not been put in force. 

209. The Lighting and Watching Act, 1833 (n), must be adopted 
for a whole parish by a parish meeting (o), and for a part of a parish 
by a meeting of the parochial electors registered in respect of 
qualifications in that part(p), and the adoption requires a two- 
thirds majority, both on a show of hands and on a poll (if any) ( q ). 
Notice of the adoption, and of the limit of expenditure decided upon, 
should be published in the way in which parochial notices are 
generally published (r). 


r d) As to u private street works,’’ see p. 215, post, 

[e) See title Electric Lighting and Power, Vol. XII., p. 556. 

[/) See title Gas, Vol. XV., pp. 609, 621. Them are practical difficulties in 
the way of a rural authority manufacturing gas, because it cannot obtain a 
provisional order under the Gas ami Waterworks Facilities Acts, and therefore 
is never in practice invested by the Local Government Board with urban 
powers under the Public Health Act, 1875 (68 & 39 Viet. c. 55), ss. 161 (latter 
pait), 162. 

(</) If not declared special expenses thev must be raised as general expenses, 
i.e. f by a poor rate, and not by a rate similar in incidence to a general district 
rate (Lancashire and Yorkshire Hail. Co, v. Dolton Union Assessment Committee 
(1889), 23 Q. B. D. 555, C. A., affirmed sub nom, Lancashire and Yorkshire 
Hail. Co. v. Bolton Union Assessment Committee and Great Lever (Township) 
Overseers (1S90), 15 App. Cas. 626). As to special expenses, see title Lo n at. 
Government. 

(h) 3 & 4 Will. 4, c. 90. 

(/) 38 & 39 Viet. c. 55, s. 161. As to such powers, see tbe text, supra . 

\k) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 163, re-enacting Local 
Government Act, 1858 (21 & 22 Viet. c. 98), s. 46. 

(l) The title given to the body of officials entrusted with the executiou of 
tbe Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), where adopted. 

(m) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 163. 
n) 3 & 4 Will. 4, c. 90. 

(o) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (1). 

(p) Ibid., ss. 7 (4), 49; Lighting and Watching Act, 1833 (3 & 4 Will. 4 , 
c. 90), s. 73. The general law as to parish meetings (for which see title Looal 
Government) applies, with the exceptions noted in the text. 

(q) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), ss. 8, 12. 

(r) Ibid., s. 15 ; D. ▼. Deverell (1854), 8 B. & B. 372. 
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If the proposal is negatived, a year must elapse from the date of 
the meeting before another meeting can be called to reconsider the 
question ($). 

There is no power to adopt the Lighting and Watching Act, 
1883(0, for an area extending into two or more parishes ; but two 
or more parishes (or parts thereof) may adopt it separately and then 
carry it into execution through a joint committee (a) ; and lighting 
inspectors for one parish may join with those of an adjoining parish 
to carry it out 

210 . Where the Lighting and Watching Act, 1833(f), is adopted 
after the “ appointed day ” under the Local Government Act, 
1894 (a), the parish council (if any) will be the executing authority (b). 
If the parish has no parish council, and the parish meeting has not 
been vested with the necessary powers (c), “ lighting inspectors " 
must be elected (d). 

Where the Lighting and Watching Act, 1833 {e), is adopted 
before the “appointed day” for an entire parish, the parish 
council (if any) is the executing authority (/) ; if there is no parish 
council, the “lighting inspectors ” continue to execute the Act (g). 
Where it was so adopted for part of a parish “ lighting inspectors ” 
continue to execute it, unless and until it, or a parish meeting for 
that part of the parish, decides that its powers, duties, and 
liabilities shall be transferred to the parish council (h). Should 
the parish have no parish council, the “lighting inspectors ” 
continue to execute the Act, unless the parish meeting is vested 
with special power to accept such a transfer ( i ). 

Where the Lighting and Watching Act, 1833 (j), was adopted 
before the “appointed day ” for an area which was not after that 
day comprised in one rural parish, it is executed by a joint committee 
appointed by the councils (or meetings) concerned (k). 


(*) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 10; Willamon 
v. Gray (1844), 9 J. P. 71 ; It. v. Dunn (1857), 7 E. & B. 2:20. But the refusal 
of an entire parish to adopt the Act will not prevent one ward thereof from at 
once adopting it {ibid.). 

a 3 & 4 Will. 4. c. 90. 

Local Government Act, 1894 (5G & 57 Viet. c. 73), s. 57 ; Lighting and 
Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 61. As to joint committees, see 
title Local Government. 

(x) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), 8. 61. 

(a) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 84 (4) ; and seo title 
Local Government 

1 b) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (7). 
c) See ibid., s. 19 (10). 

d) Lighting and Watching Act, 1833 (3 & 4 Will 4, c. 90), ss. 8, 17. 
e) 3 & 4 Will. 4, c. 90. 

/) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (5). 
g) Semble, an order under the Local Government Act, 1894 (56 & 57 Viet, 
e. 73), s. 19 (10), could not transfer the duty to the parish moeting. 

(/ i ) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 53 (1). As to the 
conditions under which a transfer may be made, Bee ibid . 

(i) As apparently may be done under ibid., s. 19 (10). 

(/) 3 & 4 Will. 4, c. 90. 

( k ) Local Government Act> 1894 (56 & 57 Viet* c. 73), s. 53 (2). As to such 
joint committees, see title Local Government. 
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211. A parish council (or, it is submitted, a parish meeting) b &°t. i. 

may execute the Lighting and Watching Act, 1838 (l), through a Powers and 
committee (/«). DaUes. 

212. A “ lighting area ” may be extended or diminished by an Execution 
order of the county council on the application of the parish council of b y 

or meeting (n) ; and the same object may be attained by abandon- c ° mmittee> . 
ing the Lighting and Watching Act, 1838 ( l ), and re-adopting it for 
an altered area. 

At any time after three years from the adoption of the Act, a A»»n<lonment 
meeting for the whole or part of the parish (as the case may be) o£ Act * 
may by resolution abandon it as from a specified date (o). Such 
abandonment will not prevent the levy of any rate previously made, 
and any balance left in the bands of the executing authority is to 
be paid to the overseers of the parish in aid of the poor rates (p). 

213. Lighting inspectors are appointed by a parish meeting, Lighting 
held for the whole or part of the parish, as the case may be (5); inspectors, 
and their number, which is to be not more than twelve nor less than 

three, should be determined by the meeting which adopts the 
Lighting and Watching Act, 1833 (r). 

An inspector must be resident within the parish, and must have Qualification, 
been assessed to the last poor rate in respect of premises of the 
annual value of £15 or more (s). 

One-third of the inspectors go out of office at the annual meet- Retirement 
ing every year, but are eligible for re-election (<), and if by any ^cauciet' 
casual vacancy their number is reduced below three, the remaining 
inspectors must forthwith cause a meeting to be summoned to 
fill it (u). 

214. In the thirteenth month after the adoption of the Lighting Annual 
and Watching Act, 1838, and subsequently on the same day in medium 


(0 3 & 4 Will. 4, c. 90. 

(m) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 56. As to the 
appointment and powers of such committees, see title Local Government. 
fn) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 53 (4). 

(o) Ibid., s. 15. As to the power of abandonment being now vested in the 
parish meeting, see note (q), infra. 

(p) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), 8. 15. 

(o) Ibid., s. 17 ; Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 7. 
Alth ough it is clear that the power of adopting the Lighting and Watching Act, 
1833 (3 & 4 Will. 4, c. 90), has been transferred from the old meeting of 
ratepayers to the modern parish meeting of registered parochial electors, it is 
uncertain whether, when it has been adopted in part only of the parish, the 
powers of abandoning it and appointing inspectors have been so transferred 
or not. See the Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), 
ss. 5, 9, 15, 16, 17, 21, 73, and the Local Government Act, 1894 (56 & 57 
Viet. c. 73), ss. 6, 7, 19, 75, which are very difficult to construe together. But 
it is submitted that the practical inconvenience of the Lighting and Watching 
Act, 1833 (3 & 4 Will. 4, c. 90), being adopted by one class of electors and 
administered or abandoned by another class would lead the court to hold, 
if possible, that the ratepayers’ meeting is now superseded for all purposes, 
(r) Lighting and Watching Act, 1833 (3 & 4 Will. 4, o. 90), s. 8, 

(«) Ibid., s. 17. 

(t) Ibid., s. 19. 
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Sect. l. every year, the inspectors must summon a parish meeting (a) f at 
Powers and which the accounts and vouchers for the past year must be produced, 
Duties new inspectors elected, and the limit of expenditure for the current 
year fixed ( b ). A copy of the accounts verified on oath before two 
justices by any two of the inspectors is to be kept open for inspection 
at all reasonable times by persons interested (c), and an annual return 
of accounts must be made to the Local Government Board (d). 


Meetings of 215. In addition to such other meetings as may be necessary, 
inspectors. lighting inspectors are, in strictness, required to meet on the first 

Monday in every month at noon at some convenient place pre- 
viously publicly notified in order to receive complaints (e ) ; and at 
all meetings the quorum is one-third of the whole number appointed, 
Their duties wi fch a minimum of two (/). Inspectors may appoint a treasurer 
and liabilities, (from whom security is to be taken) (g) and such other officers as 

they think necessary, paying suitable salaries and wages, and may 
rent an office (h). The treasurer and officers may be punished 
summarily for refusing to account or to deliver up books and papers 
w T hen required (i), and are forbidden to accept any fee or reward 
other than the salary or fees appointed (k) ; an inspector is not to 
hold any office or place of trust created by virtue of the Lighting 
and Watching Act, 1833 (1c), nor to be concerned directly or 
indirectly in any contract with the parish. 

Power to Inspectors may sue and be sued in the name of any one of them, 

Bueetc. and provision is made for their expenses and costs (Z), as well as 

for the keeping of minute books and accounts (m), the recovery and 
application of fines and penalties (n), appeals to quarter sessions (o), 
actions (p), and for the protection of commissioners of sewers (q). 


Power* of a 

lighting 

authority. 


216. The authority executing the Lighting and Watching Act, 
1833 (r), may erect lamps, lamp-irons, or lamp posts, and may fix 
them on the walls or palisadoes of any houses, buildings, or inclosures 
(doing as little damage as possible), and may light them with gas, oil, 


(a) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 18. Doubtless 
these provisions as to the exact date of the annual meeting may bo regarded aa 
directory only. 

(b) Ibid., ss. 18, 19. As to the limit of expenditure, see p. 123, post. 

(c) Lighting and Watching Act, 1833 (3 & 4 Will 4, c. 90), s. 19. 

{ d ) Local Taxation Returns Acts, 1860 (23 & 24 Yict. c. 51) and 1877 (40 & 
41 Yict. c. 66) ; and see title Local Government. 

(e) Lighting and Watching Act, 1833 (3 &4 Will. 4, c. 90), ss. 22, 23. 

(/) Ibid., s. 23. 

(y) Ibid., ss. 25, 27. If he fails to give the required security his appointment 
is void (ibid,, s. 25). 

(It) I bid., s. 24. No employee is to hold two offices ( ibid .). 

(»*) Ibid , ss. 26, 27. 

( k ) Ibid., s. 28. The penalty in each case is £50, and permanent disqualified, 
tion for office under the Act (ibid.). 

(l) Ibid., ss. 29, 64. 

(m) Ibid., ss. 30, 31. 

(n) Ibid., ss. 63, 70. 

(o) Ibid., ss. 66, 67. 

( p) Ibid., ss. 29, 64. See also Public Authorities Protection Act, 1893 (66 
& 57 Viet. c. 61), and title Public Authorities and Public Officeks. 

(<y) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), ss. 74, 76. 

(r) 3 & 4 WilL 4, e. 90. 
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or otherwise (a), for such number of hours in every twenty-four as it 
thinks necessary ( t ). It may contract with any person or company 
for lighting all or part of its district, or for furnishing lamps, lamp- 
posts, and other necessary things (u), and may purchase or rent 
ground or buildings (a). All lamps, lamp-posts, and other specified 
property and materials vest in the authority (unless otherwise 
provided by contract), and the authority may sell them and apply 
the purchase-money for the purposes of the Act (b). 

217. Every person who wilfully breaks, throws down, or 
damages any lamp, lamp-iron, lamp-post, pale, rail, chain, or other 
furniture thereof, or wilfully extinguishes any lamp, is liable to a 
fine not exceeding 40s. for every article so broken, thrown down, or 
damaged, and not exceeding £5 for any other such offence ; and in 
either case he must be ordered to make full satisfaction for any 
damage done (c). He may be arrested without warrant by any 
eye-witness, but must be handed over to a constable (d). 

If any person carelessly or accidentally does any of the acts 
of damage above mentioned, and does not on demand make satis- 
faction to the authority therefor, the amount of the damage may 
be recovered from him in a summary manner (e). 

218. The meeting which resolves to adopt the Lighting and 
Watching Act, 1838 ( f ), should determine the total amount of money 
which may be raised for the purposes of the Act in any one year (g); 
and, apparently, when the maximum has been lixed, the electors 


(«) This will cover the use of electricity. 

{l) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), e. 45. For pro- 
visions contained in the Act relating to laying pipes in private property, altering 
position of pipes, stopping escapes, disposal of washings, protection of 
water pipes, and actions against the authority, see title Gas, Vol. XV., pp. 329, 
330 362 

(it) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 57. As to the 
formalities to be observed in making such contracts and the enforcement thereof, 
see ibid. , ss. 57, 58. In making contracts, the possible abandonment of the Act 
should be borne in mind. 

(a) I bid., s. 59. 

(b) Ibid., s. 60. As to actions by and against inspectors, see ibid., s. 29. 

(c) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 55. As to the 
recovery and application of the money, see ibid., ss. 55, 63. 

(d) 1 bid., s. 55. 

(<?) 1 bid., s. 56. As to procedure for recovery, see title Magistrates. This 
provision applies where the damage is purely accidental, e.g., where a lamp-post 
is leaning over a street and is struck by a passing cart without any fault of the 
driver, or where there is some slight carelessness not amounting to negligence 
( Burgess v. Morris (1897), 61 J. P. 553; Ashton v. Eccles Corporation (1906), 71 
J. P. 55). If the damage be due to negligence, the master of the person doing 
it may be liable at common law {Crystal Palace Oas Co. v. Idris & Co. (1900), 
82 L. T. 200; see also titles Master and Servant; Negligence); but the 
summary remedy under the Lighting and Watching Act, 1833 (3 & 4 Will. 4, 
c. 90), b. 56, is limitod to the person actually doing the damage Harding v. 
Barker (1888), 53 J. P. 308). 

(/) 3 & 4 Will. 4, c. 90. 

(g) 1 bid., s. 9 ; Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 7 (3). 
As to the question whether the meeting is to be one of ratepayers or of 
registered parochial electors, see note (g) on p. 121, ante. 
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Sect. l. are bound by it and cannot increase it, at any rate for three years ( h ). 
Powers and At each successive annual meeting the electors must fix a sum 
Doties, (either the maximum or some less sum) to be raised during the 
current year (i). 

R*i*ing of The executing authority obtains the funds required by a precept 
Money for addressed to the overseers (/c), who, in their turn, obtain them by 

expenses. levying a “ lighting rate ” (i). 

Liability for 219. An authority is not in general liable in respect of accidents 

failure to occurring through its failure to light the streets (m) ; but it may 

light streets. k 0 ^eld has neglected to light posts or other objects 

erected by it in such a way as to be a dangerous obstruction unless 
lighted (n). 

Sub-Sect. 20. — Combination of Authorities . 

Power to 220. Two or more local authorities may combine to execute and 

combiue. maintain works for the benefit of their respective districts (o) ; 

and, in particular, to carry out improvements in highways under 
the Highways and Bridges Act, 1891 ( p ). 

Sub-Sect. 21 . — Officers of Authorities . 

Officers. 221. Urban and rural authorities have power to appoint such 

officers as may be required for the purposes of highway adminis- 
tration ( 7 ) ; and in some cases such authorities have still in their 
service highway officials transferred to them from dissolved highway 
boards (a), or other superseded authorities ( 6 ). County councils 
appoint the county surveyors and other officials required for the 
purposes of their highway duties (c). 

Order to enter 222. A local authority and its officers may obtain from a court 
□pon land. 0 f san imary jurisdiction an order authorising them to enter, lay 

(h) Beechey v. Quenfery (1842), 10 M. & W. 60. 

(/) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), 8. 9. As to the 
maximum rate permissible in parishes which have no parish council, see Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 19 (9); and title Local 
Government. 

(6) Lighting and Watching Act, 1S33 (3 & 4 Will. 4, c. 90), ss. 32, 35, 38. 

(l) Ibid ., ss. 33, 34. As to such rates, soo title Kates and Rating. 

(m) For no duty is imposed upon them ( Harris v. Baker (1815), 4 M. & S. 
27; Cawley v. Newmarket Local Board (1890), 55 J. P. 51, affirmed [1892] 
A. C. 345) ; and see title Negligence. 

(n) Lamley v. East Retford Corporation (1891), 55 J. P. 133, C. A. Mellor v. 
ffeywood Corporation (1884), 48 J. P. 148, and Young v. St. Mary's , Islington , 
Vestry (1896), 60 J. P. 821, are perhaps distinguishable on the grounds that in 
the former case the lamp-post, with which the carriage collided, was not in the 
roadway, and that in the latter the vestry had by statute a discretion as to the 
hour for extinguishing lamps. 

( 0 ) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 285 ; and see title Local 
Government. 

(р) 54 & 55 Yict. c. 63 ; and see p. 106, ante . 

(7) Public Hoalth Act, 1875 (38 & 39 Yict. c. 55), ss. 189, 190; and see 
title Local Government. 

(a) Local Government Act, 1891 (56 & 57 Yict. c. 73), s. 81 ; and see title 
Local Government. 

(5) Public Health Act, 1875 (33 & 39 Yict. c. 55), s. 326; and see title 
Local Government. 

(с) Local Government Act, 1888 (51 & 52 Yict. c. 41), b. 3(x). 
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open, and examine any lands or premises for the purpose of Bkot. l. 
making plans, surveying, measuring, taking levels, making, Powers and 
keeping in repair, or examining works, ascertaining the course of Duties, 
sewers or drains, or ascertaining or fixing boundaries ( d ) ; and any 
person who wilfully obstructs them is liable to a penalty (e). 

Sect. 2. — Expenses. 

Sub-Sect. 1 . — County Council * . 

223 . The expenses incurred by a county council in maintaining County 
and repairing main roads, whether directly or through borough or councils, 
district councils, are a general county purpose, and are to be 
charged to the general county account (/). In Lancashire, how- 
ever, main roads are repairable by the hundred, and one half of 

the cost is repayable to the county account out of a separate rate 
levied on each hundred (g). 

Where a county council repairs a highway upon default by the 
highway authority, the cost of so doing is recoverable from the 
authority in default (h). 

Sub-Sect. 2 . — County Borough Councils . 

224 . In county boroughs the expenses of repairing main roads are County 

payable out of the borough fund (/). Ordinary highway expenses borou ? h 
are defrayed as in other boroughs. counci . 

Sub-Sect. 3 — Borough and other Urban Councils . 

225 . In boroughs and other urban districts the highway expenses Borough and 
of the council, excluding main road expenses in county boroughs (A), other ! ,rban 
are in general defray able out of the district fund and general councili ' 
district rates, so far as they are not met by contributions from the 

county council or Road Board or by miscellaneous receipts (J). 

In any borough or urban district where the expenses of the 
authority under the Public Health Act, 1875 (m), are charged on 
and defrayed out of the district fund and general district rates, and 
no other mode of providing for repair of highways is directed by any 
local Act (/*), the cost of repairing highways is similarly defrayed if 

(</) Public Health Act, 1875 (38 & 39 Viet. o. 55), s. 305. 

( e ) 1 bid s. 30(3. 

(/) Local Government Act, 1888 (51 & 52 Viet. c. 41), S9. 11 (1), 35 (3). As 
to this account and the general finance of county couucils, see titles Local 
Goveanmemt ; Rates and Rating. The council may, of course, receive some 
contributions from the Road Board ; see p. 129, post . 

('/) By an order made under the Local Government Act, 1888 (51 & 52 Viet, 
c. 41), s. 11(13) (soe R . v. Dolby, [1892] 2 Q. B. 736), it is believed that the 
operation of this sub-section is confined to Lancashire. 

(A) See pp. 150, 151, post. 

(t) Local Government Act, 1SS8 (51 & 52 Viet. c. 41), 8. 34 (2). Notwith- 
standing this provision, it is not unusual to charge highway expenses to the 
district fund in a county borough where there are only a few short lengths of 
main road. 

i k) As to which see supra. 

1) fi.g., trusts, or penalties (see p. 130, post), 
m) See title Local Government. 

n) one applicable to the whole distriot (Ilill w. Crediton Urban Distrid 
Council (1898), 62 J. P. 340). 
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Sect. *. the whole of the borough or district is rated for paving, water 
Expenses, supply, or sewerage. If, however, parts of the borough or district 
are not so rated, the cost of repairing highways in those parts is to 
be defrayed out of a separate highway rate, and in the remaining parts 
out of the general district rate ; and if no public works of paving, 
water supply, or sewerage are established in the borough or district, 
the cost of repairing the highways is to be defrayed out of a high- 
way rate to be levied throughout (o) the borough or district (/>). 

Where the expenses of an urban authority under the Public 
Health Act, 1875 (q), are payable otherwise than out of a general 
district rate levied under that Act, the highway expenses of the 
authority are payable out of the rate (whether borough rate or 
improvement rate) out of which they were payable before 1875. 

At the present date, therefore, a separate highway rate is seldom 
levied (r). 

Sub-Sect. 4. — Rural District Councils. 

Rural district 226. In a rural district, highway expenses, so far as they are not 
council*. ni et by contributions from the county council or Boad Board, or by 

miscellaneous receipts, are defrayable as general expenses (s), subject 
to the following qualifications : — 

(1) Any contributory place within the district may be charged 
with the whole expense of maintaining its own highways, and be 
relieved from the highway expenses of the other parts of the district, 
if exceptional circumstances render it just to do so, and if the 
county council approves (t). 

(2) Where the Public Health Acts Amendment Act, 1890 ( u ), is 
adopted (x), the Local Government Board can, it is submitted (a), on 


(o) throughout the whole of it (Re Broughton Local Board (1865), 29 
J. P. 324). 

(p) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 216. It is a question of 
fact whether public works of paving etc. are established. There must* be 
public works 41 to a reasonable extent,’* and the laying of 200 yards of kerbing 
js not sufficient ( Oxenhojrte Local Board v. Bradford Corporation (1882), 47 J. P. 
21); but the existence of some old stone drains or culverts was held sufficient 
in R. v. helper Local Board (1881), 46 J. P. 166. Compare Birmingham Canal 
Co. v. Docker (I860), 24 J. P. 691. 

(q) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 207, 208. 

(r) As to the levying and incidence of such a rate, see ibid., s. 217 ; and title 
Bates and Rating. A form of highway rate is given (No. 4) in the 
Schedule to the Highway Act, 1835 (5 & 6 Will. 4, c. 50), and see ibid., s. 29. 

(s) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 29 (a). As to the 
44 general ” and 44 special ” expenses of local authorities, see title Local 
Government. 

( t ) Local Government Act, 1894 (56 & 57 Viet. e. 73), s. 29 (c) ; Highways and 
Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), s. 7. 

(u) 53 & 54 Viet. c. 59, s. 40. 

(xj I.e where a rural authority has adopted so much of Part in. of the 
Public Health Acts Amendment Act, 1890 (53 & 54 Vict. c. 59), as is applicable 
to such an authority, or where ibid., s. 49, nas been put in force by an order of 
the Local Government Board under ibid., s. 5. 

(a) Notwithstanding that the provision in the Local Government Aot, 189 1 
(56 & 57 Viet. c. 73), 8. 29, making highway expenses 44 general expenses," is 
later in date, it does not appear to qualify the Public Health Acts Amendment 
Act, 1890 (53 & 51 Viet. c. 59), s. 49 ; at any rate, the Local Government Board 
takes this view. The Board never makes the 44 repair ” of highways a special 
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the application of the authority, declare any highway expenses to be 
special expenses chargeable to some contributory place. 

(8) Expenses of improvements under the Highways and Bridges 
Act, 1891 ( b ), may with the consent of the county council be 
charged on one or more parish or parishes. 

(4) Where highway expenses would, if the Local Government Act, 
1894(c), had not been passed, have been wholly or partly defrayed 
out of any property or funds (d) other than rates, the district 
council must give to the parish or other area the benefit of such 
property or funds by way of reduction of its rates (e). 

Sub-Sect. 5. — County Council Contributions • 

(i.) In respect of Main Roads . 

227. Where an urban authority has claimed to retain a main 
road (/), the county council must make an annual payment^) 
towards the costs of the maintenance and repair, and of reasonable 
improvement connected with such maintenance and repair (h). 

Where a highway authority (urban or rural) has undertaken the 
maintenance of, or other dealing with, a main road (i), the county 
council must make an annual payment (g) for the costs of the 
undertaking ( k ). 

In either of the above cases the payment is to be such annual 
sum as may be agreed (/), or, in the absence of agreement, may 
be determined by the Local Government Board (m), either as 
arbitrators or otherwise, at the option of the Board. 


expense, and only in very exceptional cases treats “improvement ” charges in this 
way. 

(b) 54 & oo Viet. c. 63, s. 3 ; as to which, see p. 106, ante. 

M 56 & 57 Viet. c. 73. 

(d) E.g.y trust funds (see p. 130, pod); or parochial property such as public 
quarries (see p. 109, ante). The right to compel an individual to repair a road 
ratione tenures has been held by quarter sessions not to be “property or funds*' 
( Lonsdale v. Lowther Overseers (1896), 60 J. 1\ 297). 

(e) Local Government Act, 1894 (50 & 57 Viet. c. 73), s. 29 (d). 

(/) Under the Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 11 (2) ; 
and see p. 26, ante . 

(g) I.e., a payment to be made annually in respect of the year’s expenses, 
and not a fixed sum arrived at by taking the average expenditure over several 
years (Sandgate Urban District Council v. Kent County Council (1898), 79 L. T. 
425, H. L.) ; but, semble, costly improvements ought to be paid for by a loan, so 
as to spread the expense over several years ; see Marlborough Town Council v. 
iVilts County Council (1894), 58 J. P. 213. 

(h) Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 11 (2). 

CO Ibid., a. 11 (4). 

h) ibid. 

(/) Such an agreement requires a 10 s. stamp ; see Cumberland County Council 
V. Inland Revenue Commissioners (1898), 78 L. T. 679; Southampton (County) 
Council v. Inland Revenue Commissioners (1905), 69 J. P. 105. As to stamp duty 
generally, see title Revenue. 

a Local Government Act, 1888 (51 & 52 Viet. o. 41), ss. 11 (2), (3), (4), 63; 
Government (Determination of Differences) Act, 1896 (59 & 60 Viet. c. 9), 
s. 1. The court will not decide a dispute as to the amount payable upon a case 
stated by the councils concerned (Re Bedfordshire County Council and Bedford 
Urban Sanitary Authority , [1894] 2 Q. B. 786), but will send them to the Local 
Government Board. If the Board decides “otherwise than as arbitrators," 
semble, its decision cannot be questioned (R. v. Local Government Board , 
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Bat a county council must not make any such payment until 
it is satisfied that the road has been properly maintained and 
repaired, or that the improvement or other dealing with the road, 
as the case may be, has been properly executed (n). 

If any portion of a main road, the maintenance and repair of which 
are undertaken by any district council, is not in proper repair and 
condition, the county council may require the district council to 
put it in proper repair and condition, and, if such requirement is 
not complied with within a reasonable time, may do the necessary 
work themselves and recover the costs from the district council ( o ). 


Settlement of 
differences. 


Allowance in 
lespect of 
footpath. 


Extent of 
duty to repair. 


228 . If any difference arises under the above provisions between 
a county council and a district council, either as to the refusal of a 
county council to make payments, or as to a road having been put 
in proper repair before becoming a main road (p), or as to any 
notice to put a road in proper repair, such difference shall, should 
either council so require, be determined by the Local Government 
Board, either as arbitrators, or otherwise at the option of the 
Board ( q ). 

A footpath by the side of a main road is for the purposes of 
repair and maintenance part of the main road, even though it was 
formerly repaired, not by the turnpike trustees, but by the urban 
authority, and the authority which retains such a main road is now 
entitled to an allowance in respect of the footpath although before 
1888 it bore the whole cost of it (r). 

The cost of lighting a main road is not thrown upon the county 
council (s); nor is the cost of watering, scraping, or scavenging, except 
so far as such work is necessary for the maintenance of the road as 
distinct from sanitary purposes (t ) ; but the duty to maintain and 


Ex parte Hackney Borouyh Council (1908), 72 J. P. 211). If it decidos 
“as arbitrators,” it proceeds in accordance with the provisions of the 
Reflation of Railways Act, 18G8 (31 & 32 Viet. c. 119), ss. 30 — 32, as to 
which see title Railways and Canals ; and in such case its award may be 
questioned like any other award ; see Re Kent County Council and Sandy ate 
Local By ard , [1895] 2 Q. B. 43 ; Re Burslem Corporation and Staffordshire County 
Council , [1896] 1 Q. B. 24, C. A. 

in) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 11 (5). 

(o) I bid., s. 1 1 (8). 

(p) As to mainmg ” of roads, see p. 14, ante. 

(7) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 11 (9) ; Local 
Government (Determination of Differences) Act, 1896 (59 & 60 Viet. c. 9), s. 1, 
as to which see note (m), p. 128, ante. 

(r) Re Warminster Local Board and Wilts County Council (1890) 25 Q. B. D. 
450; Re Burslem Corporation and Staffordshire County Council , supra; 
Derby County Council v. Matlock Bath and Scarthin Nick Urban District , 
[1896] A. C. 315. But, it may be (see last case) that if a new footpath was 
dedicated alongside a main road, suen path would not be repairable as a part of 
the road. Paved crossings over a main road are similarly repairable as part of 
it (Re Warminster Local Board and Wilts County Council , supra). 

(a) Be Warminster Local Board and Wilts County Council , supra ; Middlesex 
County Council v. Willesdenand Hendon Urban District Councils (1896), 60 J. P, 
630; Lanarkshire (Lower Ward) Road Trustees v. Kelvinside Estate ( Trustees ) 
(1886). 14 Rettie (House of Loras), 18. 

(f) R . y. Essex Justices (1888), 4 T. L. R. 676 ; Burnley Corporation v. Lan - 
caster ( County Palatine) County Council (1889), 54 J. P, 279 ; Re Warminster Local 
Board and Wilts County Council , supra . 




Part VIII. — Powers, Duties etc. of Highway Authorities. 


129 


repair extends to the removal of snow so as to make the road pass- 
able (u), and to the maintenance of retaining walls and other work 
necessary for the preservation of the road («). 

Should the urban authority execute any improvements to a main 
road, the liability of the county council to make a payment in respect 
thereof depends upon whether the improvement is a reasonable 
improvement connected with maintenance and repair (b). 

Any payment made by a tramway authority to an urban authority 
which retains a main road should be taken into account in considering 
the amount to be paid by the county council (c). In the case of a 
main road in a rural district such a payment will be made to the 
county council ( d ). 


(ii.) In respect of other Highways . 

229. A county council may contribute towards the cost of the 
maintenance and improvement of any highway or public footpath 
in the county, although it is not a main road ( e ) ; and such con- 
tributions may be made subject to such conditions as to maintenance 
and repair as may be agreed on between the county council and the 
highway authority (/). 

Sub -Sect. 6 . — Hoad Board Contributions • 

230. Advances may be made by the Road Board with the 
approval of the Treasury to a county council or other highway 
authority in respect of the construction of a new road or an 
improvement of an existing one, and in the former case the Road 
Board may also contribute towards the cost of maintaining the 
road. Such an advance may be made either by way of grant or by 
way of loan (or partly in one way and partly in the other), and upon 
such terms and conditions as the Road Board thinks fit (g). The 
expenses of a highway authority in constructing a new road under 
the Development and Road Improvement Funds Act, 1909 (/*), so 
far as they are not defrayed out of an advance from the Road Board, 
are to be defrayed as part of its highway expenses ; and enact- 
ments as to such expenses, including borrowing powers, apply 
accordingly. 


(u) Amesbury Guardians v. Wilts Justices (1883), 10 Q. B. D. 480; and see 
p. 114, ante . 

(a) Sandgate Urban District Council v. Kent County Council (1898), 79 L. T. 
425, H. L. ; and see p. 103, ante, 

(b) Be Warminster Local Board and Wilts County Council (1890), 25 Q. B. D. 
450. The provision with regard to “ improvements ” renders obsolete the 
decision in Lech Improvement Commissioners y. Stafford Justices (1S88), 20 
Q. B. D. 794, 0. A. 

(c) Over Darwen Corporation v. Lancaster County Justices (.1887), 58 L. T. 51. 
\d) Stockport and Hyde Division of Macclesfield Hundred Highway Board y. 

Cheshire County Council (1891), 65 L. T. 85. 

(e) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 11 ( 10 ). 

(/) Local Government Act, 1894 (5G & 57 Yict. c. 73), s. 25 (3). 

[< 7 ) Development and Boad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 


s. 8 (1), (2), (4). 

(h) Ibid. t s. 8 ( 1 ). 
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Highways. Streets, and Bridges. 

Sub-Sect. 7. — Penalties payable to Highway Authority. 

231. Except in the case of a quarter sessions borough, penalties 
under the Highway Act, 1835 (i), are payable, unless otherwise 
provided, half to the informer and half to the highway authority, 
to be applied towards the repair of highways. If the authority lays 
the information, the whole is applicable to the repair of highways (.;). 

In a quarter sessions borough half is payable to the informer and 
half to the borough fund ( k ). If the highway authority lays the 
information, it is doubtful whether the whole is payable to it or to 
the borough fund (/). 

Sub-Seot. 8. — Trusts for Repair of Highways . 

232. Where there is a trust (m) for the repair of a particular 
highway, or of the highways in a particular district, the authority 
responsible for their repair is entitled to the income of the trust (n). 

Where lands or tenements have been given for the maintenance 
of highways, and for no other object, the trustees must let them 
for not more than ninety-nine years, at the best rent obtainable, 
without fine. The amount of the rent, and the length of the term, 
must before any lease is granted be approved in writing by two dis- 
interested justices at petty (o) or special sessions (p). The proceeds 
must be paid to the highway authority of the district ( q ), and the 
parish originally entitled will (if a rural one) receive a reduction 
in its rates in respect thereof (?•). There is a somewhat similar 
provision with respect to lands given in trust for the maintenance 
of bridges (s). 

233. Where land has been allotted to surveyors of highways 
for quarrying road-repairing materials under the Inclosure Act, 
1845 (f), the herbage on such allotment (if not specifically allotted 
to other persons) is now vested in the highway authority of the 
district (a), who must let the same (reserving the right to get 

(i) 5 & 6 Will. 4, c. 50. For the meaning of “ Highway Acts,” see p. 24, ante. 
As to penalties under the Public Health Acts, see, further, title Public Health 
ajcd Local Admtnisi ration. 

(/) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 103. The Act appears to contaiu 
Do direction to the contrary in the case of any penalties recoverable summarily. 
(k) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 221 (1), (2) (a). 
(/) It will not be payable to the authority under ibid., s. 221 (2) (b), for the 
Higaway Act, 1835 (5 & 6 Will. 4, c. 50), was passed before the Municipal 
Corporations Act, 1835 (5 & 6 Will. 4, c. 76) ; it may, however, be so payable 
under the Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 221 (2) fa), 
if the authority can be regarded as an “ informer” or a “ person aggrieved. 

(m) As to the repair of highways being a charitable purpose, see Mortmain 
and Charitable Uses Act, 1888 (51 & 52 Viet. c. 42), s. 13 (2) ; and title Charities, 
Vol. IV., p. 115. 

(//) A.-O. v. Day, [1900] 1 Ch. 31 ; Middlesex County Council v. Willesden 
and Hendon Urban District Councils (1896), 60 J. P. 630. See the latter case at 
to a fund to the benefit of which two authorities were entitled. 

(o) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 46. 

\ V ) Highway Act, 1835 (5 & G Will. 4, c. 50), s. 50. 

\q) A.-O. v. Day , supra . 

(r) Local Government Act, 1894 (56 & 57 Viet, a 73), 8. 29 (d). 

M Stat. (1670) 22 Car. 2, c. 12, s. 2. 

It) 8 & 9 Viet. c. 118, s. 72. 

(a) As successor to the surveyors; seepp. 106, 107, ante 
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materials) at the best rent obtainable. In this case also the parish 8ect - 
(if a rural one) must be allowed a reduction in its rates (b). Expenses. 

Sub-Sect. 9. — Accounts. 

234. The provisions of tbe Highway Act, 1885 ( c ), as to keeping Account*, 
highway accounts appear to be obsolete ; and the accounts of high- 
way authorities must now be kept in the manner prescribed for the 
accounts of local authorities (d). 

A highway authority, other than a municipal corporation (e), Annual 
must, if required by the Local Government Board, make a return return*, 
of its highway accounts to the Board annually; but such returns 
are seldom, if ever, called for (/). 

Sub-Sect. 10. — Illegal Expenditure . 

235. Where a highway authority proposes to carry out work When 
which is within its statutory powers, the court will not interfere, ^erfere. 1 
unless it is satisfied that the real object of the work is an ulterior 

one not contemplated by the statute (g). 

If an authority wrongfully expends, or proposes to expend, money 
on objects not within its statutory powers (It), or for ulterior 
purposes on objects primd jade within its powers (t), any ratepayer 
may object at the audit, or an injunction may be obtained against 
the authority at the suit of the Attorney-General (k). In the case of 
a borough council there is also a remedy by certiorari (/), and in the 
case of a highway authority which has succeeded to the powers and 
duties of a highway board (in) a ratepayer may perhaps (n) appeal 


(5) See note(r), p. 130, ante. 

lc) 5 & 6 Will. 4, c. 50, ss. 39 — 41, and Sched., Form 5. 

(d) See title Local Government. 

(e) The statutory provisions upon the point were repealed as to municipal 
corporations by the Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), 
Sched. I., Part II. 

(/) The duty to make such returns was imposed by the Local Taxation 
Returns Acts, 1860 (23 & 24 Yict. c. 51) and 1877 (40 & 41 Yict. c. 66), and the 
Highway Accounts Returns Act, 1879 (42 & 43 Yict. c. 39), s. 2 ; but a return 
need not now be made unless called for, since the accounts are now audited by 
the Local Government Board auditor, and therefore the District Auditors Act, 
1879 (42 & 43 Yict. c. 6), s. 3, applies to them. 

(g) R. v. Brighton Corporation, Ex parte Shvosmith (1907), 96 L. T. 762, 0. A., 
where the corporation, on the occasion of some impending motor-car trials, 
treated a road with tarmac, and it was held that it was entitled to do so, as 
it honestly considered that it would improve the road, ana highway, and 
therefore it was immaterial that it had some other purpose also in view. 

(h) E.g. y in repairing a road not repairable by the inhabitants at large. 

(i) See R. v. Brighton Corporation , Ex parte Shvosnnth , sierra. 

Uc) See A. -(7. v. Merthyr Tydfil Union , [1900] 1 Ch. 516, C. A. 

(f) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 141 ; Public 
Health Act, 1875 (38 & 39 Yict. c. 55), s. 246 ; R . v. Brighton Corporation , 
Ex parte Shootmith , supra. As to certiorari see title Crown Practice, Yol. X., 
pp. 160, 173. 

! m) /.e., county councils and some rural district councils ; see pp. 25, 26, ante, 
n) See Highway Act, 1864 (27 & 28 Yict. c. 101), ss. 38—43. These sections 
are not expressly repealed, but it is certainly arguable that they should be 
regarded as repealed hy implication, and it is unlikely that recourse will be had 
to them in the future. For the special procedure on such appeals, see ibid., 
•s. 39 — 42. 
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to quarter sessions if he feels aggrieved (1) in respect of any order 
of the authority for the repair of a highway on the ground that it 
is not repairable by the inhabitants at large, or in respect of any 
other order on the ground that it was made without jurisdiction ; 
or (2) in respect of any item of expenditure charged as highway 
expenses, on the ground that it has not in fact been incurred, or 
has been incurred ultra vires. 

Sub-Sect. 11. — Borrowing Powers. 

236 . A county council has extensive powers of borrowing money, 
with the consent of the Local Government Board, for the purposes 
of its various powers and duties ( o ). Where the duties of a default- 
ing district council have been transferred to a county council, the 
latter has special power to borrow as the defaulting council might 
have done ( p ). 

An urban authority may borrow money, with the sanction of 
the Local Government Board, to defray any expenses incurred by 
it in the execution of the Public Health Act, 1875, in respect of 
permanent works (q), and may re-borrow in order to discharge 
certain outstanding loans. A rural authority has similar powers 
of borrowing to meet expenses incurred by it in the execution 
of its various duties in respect of permanent works (r). It is 
submitted that a rural authority can only borrow for highway 
purposes under this provision, and cannot (even though it be the 
successor to a highway board) make use of the borrowing provisions 
of the Highway Act, 1864 ( s ), under which a highway board could 
raise loans for improvements (t). 

The Highways and Bridges Act, 1891 (a), contains provisions as 
to the raising of loans by councils who unite to carry out an 
improvement under it. 


Sect. 8. — Liabilities. 

Sub-Sect. 1. — Actions. 

237 . In general, no action for damages will lie against a high- 
way authority at the suit of a person who has suffered injury 


(o) Local Government Act, 18S8 (51 & 52 Viet. c. 41), s. 69. As to such 
powers, see titlo Local Govebnment. They extend {inter alia) to loans foi 
authorised purchases of land and for permanent works. 

{p) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 63. 

{q) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 233, 234. It is sub- 
mitted that expenses incurred under s. 144 {ibid.) in the execution of duties of 
surveyors of highways are incurred in the execution of the Public Health 
Acts. As to loans of urban authorities, see title Local Goveknment. 

( r ) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 233, 234 ; Loc.il 
Government Act, 1894 (56 & 57 Yict. c. 73), s. 29. 

(s) 27 & 28 Yict. c. 101, s. 47. Under this section a highway board could 
borrow, with the approval of quarter sessions, in order to defray the expenses 
of certain specified improvements. 

(t) It is, at any rate, the view of the Local Government Board that any loan 
required by a rural district council fer highway purposes must bo raised under 
the Public Health Act, 1875 (38 & 39 Viet. c. 55), with the sanction of the 
Board. 

(a) 54 & 55 Yict. 0. 63. 
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through its neglect to repair a highway under its charge ( b ) ; Bect - 3. 

and in order to establish liability it is necessary to show some act Liabilities, 
amounting to misfeasance as opposed to mere non-feasance (c). 

The predecessors of modern highway authorities were not liable in 
respect of mere non-feasance (d), and a transfer to a public 
authority of the obligation to repair does not of itself create the 
liability (e). 

Although, however, the general rule is as stated above (/), there 
may be exceptional cases in which the statute transferring the 
obligation has created a liability even in respect of mere non- 
feasance (g) . 

On the other hand, a highway authority will be liable, in the Application 
absence of contributory negligence (ft), to a passenger for injuries ° f general 

(6) Including failure to clean out the ditches thereof ( Irving y. Carlisle Rural 
District Council (1907), 71 J. P. 212). 

(c) This rule applies to metropolitan borough councils as successors to the 
metropolitan vestries and district boards acting as surveyors of highways under 
the Metropolis Management Act, 1855 (18 & 19 Yict. c. 120), s. 96 (Parsons v. 

St. Matthew , Bethnal Green (1867), L. R. 3 C. P. 56; Holborn Union Guardians 
V. St. Leonard , Shoreditch , Vestry (1876), 2 Q. 13. D. 145, per Lush, J. ; Taylor 
V. St. Mary Ahbotts , Kensington , Vestry (1886), 2 T. L. R. 668, per MANISTY, J.) ; 
to the Common Council as successors to the City of London Sewers Com- 
missioners ( Lampard v. Sewers Commissioners (1884), 1 T. L. R. 114) ; to urban 
authorities acting as surveyors of highways under the Public Health Act, 1876 
(38 & 39 Viet. c. 55) ( Cowley v. Newmarket Local Board , [1892] A. 0. 345) ; and 
therefore to rural district councils acting under the same statute and the Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 25. It has apparently never 
been expressly decided in England that it applies to county councils entrusted 
with the repair of main roads under the Local Government Act, 1888 (51 & 52 
Viet. c. 41), s. 11 (1), but there seems to be no room for doubt upon the point; 
and see Harbinsonv. Armagh County Council , [1902] 2 I. R. 538. 

(d) The inhabitants at large were not so liable (Russell v. Men of Devon (1788), 

2 Term Rep. 667) ; nor was the county surveyor in respect of a county bridge 
(M'Kinnon v. Penson (1854), 9 Exch. 609, Ex. Ch.); nor a parish surveyor of 
highways (Young v. Davis (1862), 7 H. & N. 760, affirmed (1863), 2 Bl. & C. 

197, Ex. Ch.). 

(e) Pictou Municipality v. Geldert , [1893] A. C. 524, P. O., per Lord Hobhouse, 
at p. 527. 

(/) For illustrations of the rule, see Wilson v. Halifax Corporation (1868), 

L. R. 3 Exch. 114; Gibson v. Preston Corporation (1870), L. R. 5 Q. B. 218; 
and Cowley v. Newmarket Local Board f supra (cases of local boards) ; Parsons v. 

St. Matthew , Bethnal Green, supra; Taylor v. St. Mary Abbotts, Kensington, 

Vestry , supra (cases of metropolitan vestries) ; Saunders v. Holborn District Board 
of Works, [1895] 1 Q. B. 64; Pictou Municipality v. Geldert , supra ; Sydney 
Municipal Council v. Bourke, [1895] A. 0. 433, P. C. ; Gibraltar Sanitary Com- 
missioners v. Orfila (1890), 15 App. Cas. 400, P. C. 

(y) It was held that the liability was created by a local Act incorporating the 
Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 49 (77 artnall v. 

Ryde Commissioners (1863), 4 B. & S. 361; followed in Olirby v, Ryde Com- 
missioners (1864), 5 B. & S. 743). These cases have been doubted and dis- 
tinguished ; see Pictou Municipality v. Geldert , supra , per Lord Halsbury ; 

Parsons v. St. Matthew, Bethnal Green, supra ; Wilson v. Halifax Corporation , 
supra; Maguire v. Liverpool Corporation, [1905] 1 K. B. 767, 0. A., where a 
local Act transferring highway duties to the corporation, and rendering it liable 
to indictment, was held not to create a civil liability for non-feasance ; but they 
have not been expressly overruled. See also Lampard v. Sewers Commissioners , 
supra. 

(h) For instances of contributory negligence, see Buiterly v. Drogheda 
Corporation , [1907] 2 I. R. 134, 0. A., where in daylight a plaintiff drove into 
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caused by its misfeasance; and this is so whether the misfeasance 
be attributable to it in its capacity of highway authority, or 
in some other capacity, e.g., as sanitary authority. Any person 
who interferes (however lawfully) with the ordinary structure and 
normal condition of a highway is responsible as for a misfeasance 
until it is restored to its proper and normal condition, so that it 
can properly and without undue risk be traversed by the public (i). 
Thus, an authority has been held liable where it has pulled 
down and failed to replace a fence protecting passengers from a 
dangerous ditch ( j ) ; where it has erected a fountain on the 
highway and not repaired it so as to prevent stones falling 
therefrom (k ) ; where it has erected a post in the middle of a 
footpath to prevent cattle straying on it, and has allowed an 
adjacent street lamp to be unlighted (l) ; where its servants, 
or other person for whose acts it is responsible (m), have left 
heaps of stones or materials upon a highway without guarding or 
lighting them(n), or have broken up a highway for repairs and 
have not guarded or lighted it during the work (o), or have not 
properly restored the highway afterwards (p), or have caused an 
accident by negligence in executing the work (q); and in the case 

a heap <f stones ; Torrance y. Ilford Urban District Council (1909), 73 J. P 
22 5, C. A. ; and title Negligence. 

(t) Shoreditch Borough Council v. Bull (1904), 68 J. P. 415, II. L. 

( j ) Whyler y. Bingham Rural Council , [1901] 1 K. 13. 45, C. A. 

(]fc) McLaughlin y. Warrington Corporation (1910), 75 J. P. 57, 0. A. As to 
water from such a fountain freezing on the road, see O'Keefe v. Edinburgh 
Corporation , [1911] S. C. 18. 

(/) Lamley v. East Retford Corporation (1891), 55 J. P. 133, C. A.; and see 
Thurrold v. St. George's , Hanover Square (1898), Times y 7th December. 

(m) As to its liability for contractors, s^e p. 136, post , as to liability for 
acts of licensees, see Gilbert v. Trinity House Corporation (1886), 17 Q. 13. D. 
795. But the road authority is not responsible when work is done by other 
persons under independent statutory powers, and not as agents or licensees of 
the authority ( Barham v. Ipswich Dock Commissioners (1885), 54 L. T. 23), 
unless the authority is bound to supervise the work, as in Burrows v. City oj 
London Sewers Commissioners (1888), 4 T. L. B-. 262. 

(«) Foreman v. Canterbury Corporation (1871), L. R. 6 Q. B. 214 ; Nelson v. 
Lanarkshire ( Lower Ward) County Council (1891), 19 R. (Ct. of Sess. ) 311; 
Fenny y. Wimbledon Urban Council , [ 1 899 j 2 Q. B. 72, C. A.; Tucker y. 
Axbridge Highway Board (1888), 53 J. P. 87 ; Gould v. Birkenhead Corporation 
(1909), 74 J. P. 105 ; Donaldson y. Woolwich Corporation (1911), 75 J. P. (Journal) 
27, where the lights were misleading ; Thurrold v. St. George' s, Hanover Square , 
supra , where the adjacent street lamp was not lighted by the gas company, 
which had contracted with the defendants to light the streets. Holliday y. 
St. Leonard , Shoreditch , Vestry (1861), 11 C. B. (N. S.) 192, in which a vestry 
was held not liable for its servants’ negligence, is no longer law ; see Foreman 
V. Canterbury Corporation , supra. 

(o) Pendlebury v. Greenhalgh (1875), 1 Q. B. D. 36, 0. A. 

(p) Hill v. Tottenham Urban District Council (1898), 79 L. T. 495, where a 
ridge left by a contractor jolted a driver against a bridge; Cox y. Paddington 
Vestry (1891), 64 L. T. 566, where the defendants filled in a trench knowing 
that they had exposed an unsound water pipe, which by leaking caused a sub- 
sidence (contrast Hyams v. Webster (1868), L. R. 4 Q. B. 138); Shoreditch 
Borough Council v. Bull , supra , where in avoiding an ill- rammed trench the 
plaintiff drove into a heap of rubbish wrongfully placed on the highway by a 
stranger; Smith & Co. y. West Derby Local board (1878), 3 0. P. D. 423. 

(</) E.g.y have broken a gas main and caused an explosion which injured the 
plaintiff ( Ilardaker v. Idle District Council, [1896] 1 Q. B. 335, 0. A); or have 
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of a servant, as opposed to a contractor, an authority will be liable 
for acts of “ casual ” or “ collateral ” negligence (r). 

But such an authority is not responsible where a house-owner, 
in response to a notice from it, lays a drain in a highway and 
fills in the trench carelessly (s), nor where an accident, though 
perhaps aggravated by work done by it, is really due to a cause 
beyond its control, and which it was not negligent in failing to 
foresee ( t ). It may be misfeasance to lay a great depth of broken 
stone over the whole width of the road at once and not to roll it 
in as soon as a short length has been so stoned ( u ) ; or to fill in a 
hole with soft material (x). Failure to prevent the surface of a path 
slipping down into adjoining premises (a), or to clean out a road 
drain into which roadside “ grips ” discharge is mere non-feasance(/>), 
and the presence of slippery tar on wood paving is not in itself 
evidence of misfeasance (c). Failure to lop trees in a public park 
owned by the authority, which overhang a highway, has been held 
to be non-feasance only ( d ). 

There are also certain cases in which a highway authority has 
been held liable in its capacity of sanitary authority for negligence 
in failing to maintain in a proper state some appliance properly 
placed by it or its predecessors in the street, or to remedy some 
defective appliance placed there by its predecessors : thus it may 
be held liable for accidents due to defective sewer gratings (e), or 
manholes (/), or to defective sewers caving in and forming a 
hole (g ) ; so, too, where it has placed an iron flap in a street to 
cover a water meter and allows it to become dangerously slippery (//). 
But an authority which, in a proper manner, places a water plug 
or manhole cover in the street, is not liable merely because as 
highway authority it subsequently fails to keep the surface of the 


injured a passenger by a splinter of metal (Scott v. Manchester Corporation (1807), 
2 II. & N. 204). In Torrance v. Ilford Urban District Council (1908), 72 J. P. 
520, (1909) 73 J. P. 225, C. A., the negligence complained of was stoning 
a road and not rolling in the stones. 

(r) See p. 136, post , and titlos Master and Servant ; Negligence. 

(s) Steel v. Hartford Local Hoard (1891), 60 L. J. (q. B.) 256, C. A. The house- 
owner not being the agent of the authority, there was no misfeasance on its 
part: compare Cowley v. Newmarket Local Board , [1892] A. C. 345. 

(<) Ely Brewery Co . v. Pontypridd Urban District Council (1903), 68 J. P. 3, 
where a flood caused by the wrongful act of strangers was diverted on to the 
plaintiffs’ premises by a retaining wall built by the defendants which did not 
interfere with the ordinary flow of surface water. 

(u) Torrance v. Ilford Urban District Council (1909), 73 J. P. 225, C. A 

\x\ Meeting v. St. Mary , Newington , Vestry (1893), 10 T. L. H. 54. 

(o) Short v. Hammersmith Corporation (1910), 75 J. P. 82. 

(b) Irving v. Carlisle Rural District Council (1907), 71 J. P. 212. 

(c) Holloway v. Birmingham Corporation (1905), 69 J. P. 358. 

Id) TregeUas v. London County Council (1897), 14 T. L. H. 55. 

(e) White v. Hindley Local Board (1875), L. li. 10 Q. B. 219. As to a carriage 
plate across a road channel, see Jones v. Rew (1910), 74 J. P. 321, 0. A. 

(/) Winslow v. Bushey Urban District Council (1908), 72 J. P. 64, 259, C. A. 

(g) Bathurst Borough v. Macpherson (1879), 4 App. Cas. 256, P. 0. ; see Ptctou 
Municipality v. Oeldert , [1893] A. C. 524, 531, P. O. Apparently the existence 
of the nole was known to the authority before the accident happened. 

(h) Blackmore v. Mile End Old Town Vestry (1882), 9 Q. B. D. 451, C. A. 
The authority would, of course, be liable also if originally the flap was so placed, 
or was of such a pattern as to be dangerous ; see Struts y. Southwark and 
Vauxhall Water Co. (1869), 53 J. P. 424. 
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surrounding roadway level with the plug or cover (t) ; and, apart 
from negligence, an authority is not liable where a Bewer, though 
properly constructed by its predecessors, has subsequently given 
way (j). Where an authority agrees with a tramway company to 
repair a road primarily repairable by the company, the liability in 
respect of accidents is transferred to the authority (/«). 

238 . An authority which employs a contractor (Z) to carry out 
work involving interference with a highway does not thereby 
absolve itself of its duty towards other persons. Although not 
responsible for his negligence or that of hi3 servants, so long as 
such negligence is merely “casual” or “collateral,” the authority 
is responsible if the contractor fails to do or to get done what it is 
its duty to do or to get done, i.e., to take the necessary precautions 
to protect the public from the danger which its operations entail (hi). 
Thus, where a contractor (n) is employed to repair a road, or to lay 
a sewer therein, the highway authority will not be liable if one of 
his men negligently leaves a tool lying on the highway («), but it 
will be if the road is improperly made up (p), or the trench 
is improperly filled in (q), or a gas main is broken by negligent 


(t) Thompson v. Brighton Corporation , Oliver v. Horsham Local Board , [1894] 
1 Q.B. 332, 0. A., overruling Kent y. Worthing Local Board (1882), 10 Q. B. D. 
118. Nor under such circumstances is a water company liable as owner of 
the ping ( Moore v. Lambeth Waterworks Co, (1886), 17 Q. B. D. 462, 0. A.), 
provided that the plug was properly fixed and safe in itself ; see Strule v. South- 
wark and Vauxhall Water Co. (1889), 53 J. P. 424. As to an unsafe plug, see 
Bayley v. Wolverhampton Waterworks Co. (1860), 6 H. & N. 241. As to failure 
to keep stop-cock boxes properly plugged, see note (/<), p. 153 ,post. As to the 
duty to “ indicate 99 fire plugs, see Dawson v. Bingley District Council (1911), 27 
T. L. B. 308. 

(j) Lambert v. Lowestoft Corporation , [1901] 1 K. B. 590. 

(k) Barnett v. Poplar Corporation , [1901] 2 K. B. 319 ; Alldred v. West Metro- 
politan Trams Co., [1891] 2 Q. B. 398, 0. A. 

(f) It must depend upon the facts and terms of employment in any particular 
ease whether the relation is that of principal and contractor, or muster and 
servant ( Holliday v. National Telephone Co ., [1899] 2Q. B. 392, C. A.). See, also, 
Steel v. South-Eastern Rail. Co. (1855), 16 C. B. 550 ; Recdie v. London and 
North Western Rail. Co., Hobbit v. Same (1849), 4 Exch. 244; Hardaker v. Idle 
District Council , [1896] 1 Q. B. 335, 0. A. As to a contractor employed by an 
individual, see Ellis v. Sheffield Oas Co. (1853), 2 E. & B. 767 ; The Snark. 

K P. 105. See further, titles Agency, Vol. I., pp. 147, 148; Master and 
nt; Negligence. 

(m) Hardaker v. Idle District Council , supra; Penny v. Wimbledon Urban 
Council, [1898] 2 Q. B. 212, affirmed, [1899] 2 Q. ii. 72, C. A. ; IJUl v. 
Tottenham Urban District Council (1898), 79 L. T. 495; Clements v. Tyrone 
County Council , [1905] 2 LB. 542, C. A. ; Reedie v. London and North Western 
Rail. Co., Hobbit v. Same , supra; Hole v. Sittingbourne and Sheerness Rail, Co. 
(1861), 6 H. & N. 488; Pickard v. Smith (1861), 10 0. B. (n. s.) 470; Gray v. 
Pullen (1864), 5 B. & S. 970, Ex. Ch. ; Taylor v. Greenhalgh (1876), 24 W. R. 
311,0. A.; Pendlebury v. Greenhalgh (1875), 1 Q. B. D. 36, 0. A.; Holliday 
V. National Telephone Co., supra; Hughes v. Percival (1883), 8 App. Cas. 443 ; 
Black v. Christchurch Finance Co., [1894] A. 0. 48, P. C. ; Robinson v. Beacons - 
field District Council (1911), 27 T. L. R. 319. 

(n) Or a sub -contractor ; see Maxwell v. British Thomson Houston Co. (1902). 
18 T. L. R. 278, C. A. 

(o) Penny v. Wimbledon Urban Council, [1899] 2 Q. B. 72, 76, 0. A., per A. L. 
Smith, L.J. 

( p) Hill v. Tottenham Urban District Council , supra. 

\q) See Gray v. Pullen, supra, distinguished in Hyams v. Webster (1868), L. R. 
4 Q. B. 138. 
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excavation (r), or heaps of excavated soil are left unguarded on the 
highway, for the excavation and safe handling of such soil is an 
essential part of the work to be done ( s ). 

239. An authority in carrying out its duties must pay due 
regard not only to the safety of passengers, but also to the rights 
of other persons. Thus, in repairing a highway under which gas 
or water pipes have been lawfully laid, it is not entitled to use 
steam rollers of such a weight as to damage pipes in a good 
condition and laid at a proper depth (t) ; and if it does so it will 
be liable to the owners of the pipes, and to other persons injured 
by the wrongful acts (it) ; similarly it must not pave a road with 
materials which will cause injury to plants on adjoining land(x). 

Sub- Sect. 2. — Summary Proceedings . 

240. The surveyor to a highway authority is not a “ surveyor of 
highways’" within the meaning of the Highway Act, 1835 (a), and is 
not, it would seem, liable to the various penalties thereby imposed 
upon surveyors, district surveyors, or assistant surveyors (6). 

The highway authority is itself the surveyor of highways (c) ; 
therefore, except where it has succeeded to a highway board (rf), it 
may be liable to a fine not exceeding £5 for any neglect of duty 
in anything required of it by the Highway Act, 1835(c), if no 
particular penalty is imposed for the particular neglect (/). It i3 


(r) The authority will bo liable not only to the owner of the pipe, but to 
persons injured by a resulting explosion ( llardaher v. Idle District Council , [1S9G] 
1 Q. B. 335, C. A.). 

(s) Penny v. Wimbledon Urban Council , [1S99] 2 Q. B. 72, 0. A. ; Clements y. 
Tyrone County Council , [1905] 2 I. R. 542, C. A. ; Lancaster v. West Ilam Local 
Board (18$G),‘ 2 T. L. R. 820. 

(£) Gas Light and Coke Co . v. St. Mary Abbott «, Kensington , Vestry (1885), 15 
Q,. B. D. 1, C. A. ; Gas Light and Coke Co. v. St. George's, Hanover Square, Vestry 
(1887), 3T. L. R. 581 ; Alliance and Dublin Consumers Gas Co. v. Dublin County 
Council , [1901] 1 I. R. 492, C. A. In the last-named case the injunction ran, 
“ regard being had to what at the time of tho laying of such pipes was the 
then ordinary traffic, and tho then reasonable means of repairing and maintain- 
ing the road.” See also, as to damage to pipes by traction engines, Armagh 
Union Guardians v. Bell, [1900] 2 1. R. 371, 0. A. ; Chichester Corporation v. 
Foster, [1906] 1 K. B. 167. 

(u) E.g ., by a resulting explosion of gas, Driscoll v. Poplar District Board 
(1897), times, 8th December) ; compare Stacey y. Gas Light and Coke Co. (1911), 
9L. 6. R. 174. 

(x) West v. Bristol Tramways Co., [1908] 2 K. B. 14, C. A. (creosoted wood 
blocKs). 

(a) 5 & 6 Will. 4, c. 50. 

(5) E.g., Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 20, for “neglect of 
duty,” and ibid., s. 56, for laying obstructions on a highway. In Hardcastle y. 
Bielby, [1892] 1 Q. B. 709, proceedings were taken under the Highway Act, 1835 
(5 & *6 Will. 4, c. 50), s. 20, against the surveyor to a local board, but failed on 
other grounds, and this point was not raised ; compare B. y. Bradford, [1908] 
1 K. B. 365. 


(c) Buckley y. Hanson (1898), 62 J. P. 119. 

(rf) The Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 20, never applied to 
highway boards (Highway Act, 1862 (25 & 26 Viet. c. 61), 8. 42 (5)). 

(e) 5 & 6 Will. 4, c. 50. 

(/) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 20. A surveyor could not 
be fined under this provision for failing to repair ( Robinson y. StcvtniU (1878), 
38 L. T. 611), nor, of course, for not fencing an excavation or removing a 
nuisance which he was not bound to fence or remove { Morgan v. Leach (1842), 
10 M. & W. 558). For certain penalties specifically enacted, see p. Ill, ante. 
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not, it is submitted, liable to the penalty imposed by that Act 
upon a surveyor who lays an obstruction upon a highway ( g ). 

Sub-Sect. 3. — Liability to Worlanen . 

241. A highway authority, like other employers, is liable to 
pay compensation to workmen employed by it who suffer personal 
injury by accident arising out of and in the course of their 
employment ( h ). 

242. Where any person employed in {inter alia) the construction, 
use, working, or repair of any bridge or other w r ork authorised by 
any local or personal Act of Parliament, or in using or working 
a traction engine, or other engine or machine worked by steam 
in the open air, meets in such employment with an accident 
which causes his death, or such bodily injury as to prevent 
him on any one of the three working days next after the occurrence 
from being employed for five hours on his ordinary work, his 
employer must give to the Board of Trade the notice required by 
the Notice of Accidents Act, 1894 (t). 


Part IX. — Enforcement of Duty to Repair. 

Sect. 1 . — In General. 

243. If persons who are under a legal duty to repair a highway 
allow it to be so much out of repair as to be a nuisance to passengers, 
they commit an indictable misdemeanour (A;) ; and at common law an 
indictment is the recognised mode of compelling repair ( l ). Leave 
may also be granted to file a criminal information ; but only 
in exceptional circumstances (m), e.fj ., if a bill of indictment has 

(g) Highway Act, 1S35 (5 & 6 Will. 4, c. 50), 8. 5(3. Under this provision 
personal knowledge of the obstruction on the part of the surveyor was a 
necessary ingredient of the offence ( IIa?'dcastle v. tticlby, [1802] 1 Q. B. 709). 

(h) See title “ Master and Servant.” 

(i) 57 & 58 Viet. c. 28, s. 1, Schedule, as amended by Notice of Accidents Act, 
1906 (6 Edw. 7, c. 53), s. 6. As to these Acts, see further titles Factories and 
Shops, Yol. XIV., pp. 472 et seq. ; Mines, Minerals and Quarries. 

(1c) But no indictment lies in the case of a private way, even though set out 
for the use of, and to be repaired by, the parishioners of several parishes (II. v. 
Richards (1800), 8 Term Kep. 634). In R . v. Warwick Corporation (1682), 2 
Show. 201, it was suggested that an indictment might lie in the case of a 
“ churchway ” (see IJebborne's Case (1626), Poph. 206 ; sed quaere , see Thrower's 
Case (1672), 1 vent. 208). In general, inclosure commissioners have no power 
to direct a parish to repair “ private ” ways so as to render the parishioners 
liable to an indictment for non-repair (/?. v. Cotlirtghum (Inhabitants) (1798), 6 
Term Kep. 20), though a road originally set out as private way may have 
become a highway repairable by the inhabitants; see note (e), p. 86, ante . 

(/) The Highway Act, 1835 (5 & 6 Will. 4, c. 50), s, 99, abolished pro- 
ceedings by presentment in the case of highways. In R. v. Dorset Justices (1812), 
15 East, 594, a writ of prohibition to restrain the demolition of a county bridge 
was applied for, but refused. If a fatal accident happens through mere neglect 
to repair, the persons who ought to have done the repair cannot be indicted for 
manslaughter (72. v. Pocork (1851), 17 Q. B. 34). 

(m) Bac. Abr. tit. “Highways” (Q), the reason given being that a fine 
inflicted upon an information could not (before 1835) be expended in repairing 
the highway in question as it could in the case of an indictment. As to pro- 
cedure on criminal informations, see title Cbiminal Law and Pbocedubb, 
VoL IX., pp. 329 et 
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been ignored by a grand jury who were guilty of partiality or ' 3B0T - *• 
included interested persons (n). Where there is a statutory obliga- In General, 
tion to do works specially prescribed, a mandamus may be 
granted (o) ; but where the liability is general, i.e., to repair and 
maintain, a mandamus or mandatory order is not an appropriate 
remedy (p); nor will it issue to command the execution of par- 
ticular repairs (q). Where liability to repair is in dispute a 
declaration may be obtained in an action by the Attorney- 
General (r). At the present date, however, it may be said that the 
ordinary remedies for failure to repair a highway are two in number, 
namely, an indictment preferred by a prosecutor ex proprio motu, 
or proceedings, under one or other of certain Acts of Parliament 
relating to highways, which may ultimately lead to an indictment (s). 

In the case of a county bridge proceedings may still be taken by 
presentment of one justice (t), but an indictment is the ordinary 
remedy. 

Sect. 2. — Indictment. 

Sub-Sect. 1 . — By and against whom preferred. 

244. An indictment for non-repair of a highway or public bridge By and 
may be preferred by anyone (a). In the case of a highway repair- a & ainBt 
able by the inhabitants at large it should in general be preferred fe r r«!d. pr * 


(n) B. v. Upton St. Leonard's ( Inhabitants ) (1847), 10 Q. B. 827. 

(o) E.g ., to railway companies to reinstate an abandoned line(i?. v. Severn and 
Wye Rail. Co. (1819), 2 B. & Aid. 646), to build bridges to carry a highway over 
or under their line, or to reinstate the approaches to a bridge (R. v. South- 
Eastern Bail. Co. ( Directors etc.) (1853), 4 H. L. Cas. 471 ; B. v. Manchester and 
Leeds Rail . Co. (1838), 8 Ad. & El. 413 ; R . v. Dundalk and Enniskillen Bail. Co. 

S , 5 L. T. 25 ; B. v. Birmingham and Gloucester Bail. Co. (1841), 2 Q. B. 47) ; 

osure commissioners to set out a public road (B. v. Dean Inclosure Commis- 
sioners (1813), 2 M. & S. 80); and to a dock company (R. y. Bristol Dock Co. 
(1841), 2 Q. B. 64). See also the following cases, in which writs were refused 
R. y. Luton Roads Trustees (1841), 1 Q. B. 860; Ex parte Exeter Road Trustees 
(1852), 16 Jur. 669 ; R. v. Llandilo Roads Commissioners (1788), 2 Term Hep. 232 ; 
York and North Midland Rail. Co. v. R. (1853), IE. & B. 858, Ex. Ch. ; R. v. 
Gamble (1839), 11 Ad. & El. 69. As to the writ of mandamus, see title Crown 
Practice, Yol. X., pp. 77 et seq. 

(p) R. y. Oxford and Witney Turnpike Roads ( Trustees ) (1840), 12 Ad. & El. 
i27> 

(j) A.-G. v. Staffordshire County Council , [1905] 1 Ch. 336. For an early 
decree in the nature of a mandatory injunction to a canal proprietor, see Lane 
y. Newdigate (1804), 10 Yes. 192. 

(r) A.-G. and Settle Rural District Council v. Lunesdale Rural District Council 
(1902), 86 L. T. 822 ; A.-G. and Doncaster Rural District Council y. West Riding 
of Yorkshire County Council (1903), 67 J. P. 173 ; A.-G. y. Staffordshire County 
Council , supra. . But, semble , in such an action the court will only decide the 
liability to repair generally, and will not say what particular works must he done 
in order to fulfil the obligation (ibid.). 

(a) An indictment directed by justices under those proyisions is still a proceed* 
ing at common law (R. v. Sanaon (Inhabitants) (1854), 3 E. & B. 547). 

(t) Bridges Act, 1803 (43 Geo. 3, c. 59), s. 1, adopting a previous unrepealed 
statute ; R. v. Breconshire (Inhabitants) (1849), 15 Q,. B. 813. A grand jury can 
now only present by way of indictment (Local Government Act, 1888 (51 & 52 
Yiot. c. 41), s. 78 (3) ). 

(a) See title Criminal Law and Procedure, Yol. IX., p. 331 . But U*e 
prosecutor has, as such, no right of audience in court. 

H.L. — XYL 
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against the inhabitants ( b ) of the parish (c) or township (d) in which 
the highway lies, and not against the highway authority (e) or the 
parish council (/). An indictment may, however, be preferred 
against a highway authority by order of the county council under 
statutory provisions (g), and such an authority is also liable to 
indictment where there is in force a local Act incorporating the 
Towns Improvement Clauses Act, 1847 (h). 

In the case of a main road it is not clear whether the county 
council or the inhabitants of the county should be indicted ( i ). 
If the highway is repairable by a body corporate or individuals, the 
indictment should be against it or them by name(/c). In the case of 
bridges repairable by a county, or a county borough, the indictment 
lies against the county council, or the corporation of the borough (Z), 
as the case may be; in the case of other bridges, against the 
inhabitants of the district or the persons liable to repair. 

Sub-Sect. 2. — Pleadings of Prosecution . 

245. It is not necessary in an indictment or pleading to state 
either the termini of a highway (wi), or whether it is a carriage way, 
bridle path, or footway (ri), or how it became a highway; nor is it 
necessary to allege that it has been a highway from time imme- 
morial, an averment of “highway ” simpliciter being suffi cient (o). 
It is, however, usual (p) in an indictment to identify the highway 

(ft) Individuals need not be named ( Walker v. il/ea$Mre(1610), 2 Roll. Abr. 79; 
11. v. Dixon and Hollis (1698), 12 Mod. Rep. 198). 

(c) Where a parish lies in two counties, an indictment should be preferred 
against the inhabitants of the whole, the venue being laid in the county in 
which the unrepaired part of the highway lies {R. v. Clifton ( Inhabitants ) (1794), 

5 Term Rep. 498, overruling R. v. Weston- under- Penyard ( Inhabitants ) (1770), 4 
Burr. 2507). 

(d) Or of several townships jointly liable; see R. v. Bishop Auckland ( Inhabi- 
tants) i (1834), 1 Ad. & El. 744. 

(e) R . v. Poole Corporation (1887), 19 Q. B. D. 602, 683. 

(/) R. v. Shipley Parish Council (1897), 61 J. P. 488. 

(g) See p. 150, post . 

Mi) 10 & 11 Yict. c. 34, ss. 48, 49. 

(») See Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 11 (1), and A.-G. 
v. Staffordshire County Council , [1905] 1 Ch. 336; R. ( Wesiropp ) v. Clare County 
Council , [1904J 2 I. R. 569, O. A. 

{k) l.e.y in its corporate name, or naming them individually. Individuals 
cannot be indicted merely by the description of “ owners ” or “occupiers ” of 
specified lands (R. v. Burn in Easingwold ( Owners and Occupiers) (1778), cited in 
R. v. Birmingham and Gloucester Rail. Co. (1842), 3 Q. B. 223, 226). 

(Z) Local Government Act, 1888 (51 & 52 Yict. c.41), s. 34 (1), (2), 79 (2) ; see, 
further, p. 192, post. 

(m) “ For the highway is infinite and leads from sea to sea ” (R. v. Hamond 
(1717), 1 Stra. 44 ; Rouse v. Bardin (1790), 1 Hy. Bl. 351). But the termini of a 
private way must be pleaded (ibid.). 

( n ) For “ highway 99 is the “ genus of all public ways 99 ( R . v. Saintiff (1704), 

6 Mod. Rep. 255, per IIolt, C. j. ; R. v. Hatfield ( Inhabitants ) (1736), Lee temp. 
Hard. 315 ; Madox's Case (1587), Cro. Eliz. 63 ; Allen v. Ormond (1806), 8 East, 4). 

(o) Aspindall v. Brown (1789), 3 Term Rep. 265 ; R. v. Turweston ( Inhabitants ) 
(1850), 16 Q. B. 109 ; R. v. Stoughton (1670), 2 Saund. 157. 

(p) In view of the wide powers of amending indictments where a misde- 
scription is immaterial (see title Criminal Law and Procedure, Yol. IX., 
p. 344), early decisions as to misdescription are of little, if any, value; the 
following, however, may be referred to if necessary : — as to amending, R. v. 
Sturge (1854), 3 E. & B. 734 ; R. v. Oamlingay ( Inhabitants ) (1790), 3 Term Rep. 
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by naming termini outside the limits of the portion alleged to be 
out of repair, and also to allege (if such be the fact) that it is an 
immemorial highway, and whether it be a way for all purposes or 
for horses or foot passengers only. A prosecutor may be directed 
to give particulars if necessary (q). In a civil action, upon a ques- 
tion of highway or no highway, particulars may be ordered of any 
specific acts of dedication, or declarations of intention to dedicate, 
reiied on either alope, or jointly with evidence of user, as establishing 
the public right (r). 

It is usual ( s ) to state approximately in an indictment the 
length and width of the portion of the way alleged to be out of 
repair ; and, though this is not necessary (t), a defendant is entitled 
to a reasonably accurate identification of the portion in question. 
If a parish boundary runs along the medium Jilum such fact should 
be stated ( u ). The way must be alleged to be out of repair, and not 
merely to be muddy (a) or unpaved (b). 

246. The following facts must be alleged and proved by the 
prosecution : (1) in the case of an indictment against the inhabi- 
tants of a parish, that the road is a highway, that a portion of it 
is out of repair, and that such portion is within the parish (c) ; (2) in 
the case of an indictment against the inhabitants of a township, 
that the road is a highway, that a portion of it is out of repair, 
that such portion lies within the township, and that on some ground 
to be stated the inhabitants of the township are liable to repair 
it ( d ) ; such ground may be that they are by immemorial custom 


513; R. v. Knight (1827), 7 B. & 0. 413; R. v. Upton-on- Severn [Inhabitants) 
(1833), 6 0. & P. 133 ; It. v. St Weonard’s [Inhabitants) (1833), 5 0. & P. 579; 
R . v. St Weonard’s [Inhabitants ), (1834), 6 0. & P. 582; R . v. Steventon 
(Inhabitants) (1843), 1 Car. & Kir. 55 ; II. v. Turweston [Inhabitants) (1850), 16 
Q. 13. 109 ; R. v. Waverton [Inhabitants) (1851), 17 Q. 13. 562 ; It v. Great 
Canfield [Parish) (1810), 6 Esp. 136; and. as to surplusage, see R. v. Turweston , 
(In habitants), supra. 

[ q) Eor cases in which particulars were ordered in indictments concerning 
highways, see R. v. Curwood (1835), 3 Ad. & El. 815 ; R. v. Downshire (Marquis) 
( 1S36), 4 Ad. & El. 698. 


|r) Shedding y. Fitzpatrick (1888), 38 Ch. D. 410, 0. A. 


[«) See note (p\ p. 140, ante. 

(t) See 1 Hawk. P. 0., 7th ed., c. 76, s. 234 ; R. y. All Saints and St Mary's, 
Derby (Inhabitants) (1735), Lee temp . Hard. 105 ; R. v. Hatfield ( Inhabitants ) 
(1736), Lee temp. Hard. 315 ; R. v. Waverton ( Inhabitants ), supra , at p. 564, n. ; 
R. v. Smith (1753), Say. 98; R. v. East Lidford (Inhabitants) (1756), Say. 301. 
A highway, duly substituted for an older way repairable by the inhabitants at 
large, was ordered to be laid out 12 yards wide ; but it was, in fact, laid out 
15 yards wide. LTpon an indictment, not specifying the width of the highway 
alleged to be repairable by the inhabitants at large, a general verdict of guilty 
was found. It was held that there was no ground for setting it aside ; and, 
semble, the authority was only bound to repair a strip 12 yards wide (f?. ?, 
Crompton Urban District Council (1902), 86 L. T. 762). 

(u) R. v. St. Pancras (Inhabitants) (1794), Peake, 286 [219]. 
fa) R. v. Stratford ( Inhabitants ) (1705), 11 Mod. Rep. 56. 

\b) Com. Dig. tit. “Chimin” (A 4). 


^ j « wwy I mm AWJLAU I/4U ) JLIr* V • XI W4 VO# / Wl/T 

(Inhabitants) (1823), 2 B. & 0. 190. The liability may be alleged diff erently in 
different counts ; as to the framing thereof, see R, v. Waverton (Inhabitants) 9 
supra. 
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s»or. 2 . liable to repair all highways lying within the township which would 
Indictment, but for the custom be repairable by the whole parish ( e ); and if the 
indictment alleges liability to repair all highways within the town- 
ship with certain exceptions, it should also allege that the highway 
in question is not among those excepted ones (/), but, semble, it need 
not state who is liable to repair them (g ) ; (8) in the case of an 
indictment against an individual, or body corporate, that the way 
in question is a highway and out of repair, and that he or it is liable 
to repair it on some ground to be stated, e.g., by reason of his or its 
tenure of certain lands (h). 

Sub-Sect. 3. — Appearance. 

Appearance. 247. If the defendants are a body corporate not authorised (t) 

to appear in court by a solicitor or one of its officers, the indict- 
ment must be removed by writ of certiorari into the King’s Bench 
Division to enable them to appear and plead (k). In the case of an 
indictment against “ inhabitants,” some of them must appear and 
plead in person like an ordinary defendant (Z). Their attendance 
may be secured by means of a writ of venire facias served on any 
two of them (m). 

Sub-Sect. 4 . — Pleas of Defendants . 

Fleas of 248. In the case of an indictment against the inhabitants of a 

defendants, parish, a plea of not guilty puts in issue all the three facts necessary 

(e) The omission of the last twelve words does not vitiate the indictment, but 
would enable the defendants (apart from amendment) to escape by proving any 
one highway in the township to be repairable by individuals [R. v. II cage 
[Inhabitants) (1841), 2 Q. B. 128 ; but see R. v. Colling (1847), 2 Cox, C. C. 
184). 

(/) R. v. Liverpool Corporation (1862), 3 East, 86. 

(</) R . v. Ecdesfield [Inhabitants) (1816), 1 Stark. 393. 

( h ) R . v. Stoughton (1670), 2 Wms. Saund. 157, 158 e, note (9). A mere allega- 
tion that he is lord of the manor is not sufficient [R. v. Buclmall (1702), 2 Ld. 
Raym. 792, 804 ; R . v. Kerrison (1813), 1 M. & S. 435). As to liability rations 
tenures, see p. 88, ante . 

(i) Urban and rural district councils, municipal corporations acting as highway 
authorities, and parish councils apparently are authorised to do so (Public Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 259 ; Local Government Act, 1894 (56 & 57 
Viet. c. 73), Sched. L, Part II. (16)); compare R. v. Shipley Parish Council 
(1897), 61 J. P. 488. 

(k) R. v. Birmingham and Gloucester Rail . Co. (1840), 9 0. & P. 469, (1842), 
3 Q. B. 223 ; R. v. Manchester Corporation (1857), 7 E. & B. 453; R. v. Bury 
Improvement Commissioners (1870), 11 Cox, C. C. 641 ; and see title Criminal 
Law and Procedure, Vol. IX., p. 351. For a recent instance of a writ of 
certiorari for this purpose, see R. v. Norfolk County Council (1909), 73 J. P. 
(Journal), 528. For the practice, see title Crown Practice, Vol. X., pp. 203 
et seq . In the King’s Bench Division they can appear by solicitor ; see title 
Crown Practice, Vol. X., p. 205. 

(/) Except where it is removed by writ of certiorari into the King’s Bench 
Division, where a defendant in misdemeanour may appear by solicitor ; see title 
Crown Practice, Vol. X.,p. 205. Strictly speaking, a defendant cannot appear 
by solicitor at sessions or m the Crown Court at assizes (see R. v. Stain hall 
[Inhabitants) (1858), 1 F. & F. 363), but in highway indictments it is sometimes 
the practice to accept such appearance and not to insist on personal attendance. 

(m) R. v. Clifton (Inhabitants) (1794), 5 Term Rep. 498, 503; followed if 
necessary by a writ of distringas. See Archbold’s Criminal Pleading, 24th ed., 
pp. 104, 105 ; Short and Mellor, Practice of the Crown Office, 2nd ed., pp. 525, 
527. At quarter sessions attendance may also be enforced by summons. 
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to support a conviction ; and also enables the defendants to rely Sect. 2. 
on the fact that the primd facie liability of the parish has been Ind ictm ent, 
transferred by statute to some one else ( n ). With this exception 
however, if they desire to show that some other body or individual 
is liable for the repair, they must enter a special plea to that 
effect (o), to which the prosecutor may plead a replication. A plea 
throwing the liability upon more than one township or person 
should specify what part of the highway in question is repairable 
by each (p). A plea alleging the liability of a township to repair 
all highways within it with certain exceptions must show that the 
highway in question is not one of them (q), but need not state by 
whom they are repairable (r). Where an indictment alleges a 
customary liability in a township to repair all highways within it 
which but for the custom would be repairable by the whole parish, 
a special plea is necessary if the defendants desire to prove that 
some individual is bound to repair the particular road ; for a plea 
of “ not guilty ” merely puts in issue the facts which the prosecutor 
must allege and prove («). If, however, the indictment alleges a 
liability to repair only the particular road, or to repair all highways 
(without any qualifying words), a special plea is not necessary (£). 

An individual, or body corporate, may apparently upon a general 
plea of not guilty adduce evidence of liability in any other person 
or body of persons (a). 


Sub- Sect. 5. — Certiorari . 


249. A writ of certiorari may be granted to remove any indictment Removal of 
found, or likely to be found, at assizes or quarter sessions, into the indictment 
King’s Bench Division, and will be granted as of right if the defen- 8 

dants are a body corporate not authorised to appear by solicitor or Division, 
officer in the court below ( b ). 


Sub-Sect. 6. — Place of Trial . 

250. The trial will take place at sessions or in the Crown Court Place of trial 
at assizes unless the indictment be removed into the King’s Bench 


( n ) R. v. St. Qeorge , Ilanovet' Square (Inhabitants) (1812), 3 Camp. 222. 

(o) 3 Salk. 183 ; R. v. Lordsmere ( Inhabitants ) (1886), 51 J. P. 86, U. C. R. ; R. v. 
Stoughton (1670), 2 Wms. Saund. 157, 159 a, n. (10); R. v. St. Andrews , Holbom 
(1674), 1 Mod. Rep. 112; R. v. Terrel (1695), Comb. 312; R. y. Hornsey 
{inhabitants) (1692), Carth. 212 ; R. v. Ireton ( Inhabitants ) (1696), Comb. 396; 
R . v. Eccles field ( Inhabitants ) (1818), 1 B. & Aid. 348 ; R. v. Taunton St. Mary 
(. Inhabitants ) (18i5), 3 M. & S. 465. So, too, in the case of a li county ” bridge 
(R. y. Norfolk County Council (1910), 26 T. L. R. 269 ; West Riding of Yorkshire 
(Inhabitants) v. R. (1813), 2 Dow, 1, H. L.). 

(p) R. v. Bridekirk (Inhabitants) (1809), 11 East, 304 ; subject, of course, to the 
existing wide power of amendment. 

(7) R. v. Liverpool Corporation (1802), 3 East, 86. 

Or) R. v. Ecclesfeld (Inhabitants) (1816), 1 Stark. 393. 

(a) R. v. Usage (Inhabitants) (1841), 2 Q. B. 128 ; R. y. Lordsmere (Inhabitants), 
supra. 

(t\ R. v. Stoughton , supra . 

(a) 3 Salk. 183 ; R. v. Norwich (Inhabitants) (1719), 1 Stra. 177 ; R. y. Hornsey 
(Inhabitants) (1692), Garth, 212; R. y. Stoughton , supra; R. v. Yarton (Inhabit 
tants) (1663), 1 Sid. 140. v 

(5) See p. 142, ante . F or the procedure, and the other grounds on which a writ of 
vrtiorari may be granted, see title Grown Practice, Yol. X., pp. 180—184, 203. 
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Sect. s. 
Indictment 

▼lew. 

Evidence. 


Reputation. 


Division by certiorari , in which case it will be tried in the Civil Court 
at assizes, or, if in London or Middlesex, in the High Court of 
Justice (c). 

It would appear that a “ view ” or special jury can only be had 
if the indictment be so removed (d). 

Sub-Sect. 7 .—Evidence (e). 

251. To establish the liability of a parish it is only necessary to 
prove that the road is a highway, that part of it is out of repair, and 
that such part lies within the parish (/). 

The customary liability of a township (or other subdivision of a 
parish) may be proved by showing that the township never contri- 
buted towards the repair of other highways in the parish outside 
the township, and actually repaired highways lying within 
the township, while the parish as a whole never contributed towards 
the repair of highways in the township^). The liability of 
individuals may be proved by showing long-continued usage to 
repair (h). 

252. On a question of highway or no highway, or of the liability 
to repair a highway or bridge, evidence of reputation is admissible (i) ; 
so, too, are reports and estimates prepared by a deceased surveyor 
to road or bridge trustees (fc). 

(c) See title Grown Practice, Vol. X., pp. 204, 205. But the venue may be 
changed for good reason ( It . v. Holden (1833), 5 13. & Ad. 347, 354 ; R. v. Patent 
Eurika and Sanitary Manure Co. (1865), 13 L. T. 365). 

(d) Anon. (1732), 2 Barn. (k. b.) 214; R. v. Hatchley Tradgely (1732), 1 
Sess. Cas. (k. b.) 180; R . v. Gate Ful/ord ( Inhabitants ) (1855), 24 L. T. (o. S.) 
263. 

(e) In cases of non-repair of highways witnesses cannot be, or at least in 
practice never are, examined on commission (R. v. Upton St. Leonard's 
(Inhabitant 8) (1847), 10 Q. B. 827). See also title Evidence, Yol. XIII., p. 611. 

(/) See note (c), p. 141, ante. 

(g) R. v. Kings Newton ( Inhabitants ) (1831), 1 B. & Ad. 826; Freeman v. 
Read (1863), 4 B. & S. 174 ; R. v. Barnoldswick (Inhabitants) (1843), 4 Q. B. 499. 
See also R. v. Rollett (1875), L. R. 10 Q. B. 469 ; R. v. Ardsley (1878), 3 Q. B. T>. 
255, O. 0. R. 

(h) See pp. 88 et seg. t ante. 

(*) Crease v. Barrett (1835), 1 Or. M. & R. 919 ; R. v. Bedfordshire 
(Inhabitants) (1855), 4 E. & B. 535. But such evidence is not admissible if it 
relates only to particular facts from which inferences might be drawn as to 
public rights (R. v. Bliss (1837), 7 Ad. & El. 550 (citing Ireland v. Powell (1802), 
Peake, Law of Evidence (5th ed.), p. 16) ; R . v. Berger , [1894] 1 Q. B. 823). 
Thus, in many cases verdicts or judgments inter alios, and ancient surveys, 
maps, and similar documents may be admissible. See, generally, title Evidence, 
Yol. XXII., pp. 465, 469, and the following cases : as to surveys, Freeman v. 
Read (1863), 4 B. & S. 174 ; Smith v. Brownlow (Earl) (1870), L. B. 9 Eq. 241 ; 
as to maps, Hammond v. Bradstreet (1854), 10 Excn. 390, Ex. Oh. ; Pipe v. 
Fulcher (1858), 1 E. & E. Ill; A.-Q. v. Anirobus, [1905] 2 Oh. 188; North 
Staffordshire Rail. Co. v. Hanley Corporation (1909), 8 L. G. R. 375, 380 ; Vyner 
v. Wirral Rural District Council (1909), 73 J. P. 242; Mercer v. Denne , [1905] 2 
Oh. 538, 561, 0. A. ; Smith v. Lister (1895), 72 L. T. 20 ; R. v. Norfolk County 
Council (1910), 26 T. L. R. 269 ; Trafford v. St. Faith's Rural District Council 
(1910), 74 J. P. 297 ; R. v. Berger , supra. As to verdicts or judgments, seo 
Pim v. Curell (1840), 6 M. & W. 234,266 ; R. v. Brightside Bierlow ( [Inhabitants ) 
(1849), 13 Q. B. 933 ; Petrie v. Nuttall (1866), 11 Exch. 569. 

(k) North Staffordshire Rail. Co. v. Hanley Corpoi'ation (1909), 73 J. P. 477, 
C. A. ; but compare R. v. Norfolk County Council , supra . 
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253. A conviction or judgment on plea of guilty upon an 
indictment or presentment against the inhabitants of a parish for 
not repairing a highway averred to be within the parish is, in the 
absence of fraud or collusion (Z), conclusive evidence, upon a later 
indictment for non-repair, that that highway is in fact within and 
repairable by the parish (m). A general verdict of not guilty is no 
evidence upon the point (n). A conviction of a township for not 
repairing a highway within it, is cogent evidence, upon a later 
indictment for not repairing another highway, that the township 
ought to repair all highways within it(o). 

A previous conviction of an adjoining parish for not repairing a 
continuation of the road in question is admissible in evidence as 
tending to show that such road is a highway (p). 

An order of justices apportioning a highway between two parishes 
is conclusive as to the boundary between them (q). 

On an indictment for not repairing a highway repairable ratione 
tenures , a conviction of a former occupier is cogent, and probably 
conclusive, evidence of the existence of the liability (r). A general 
verdict of not guilty would be no evidence on the point (*). An 
admission by a former occupier does not bind the owner (0* 

Sub-Sect. 8 . — Trial and Appeals, 

254. A prosecutor cannot legally, even with the consent of the 
judge, compromise the prosecution and agree to a verdict of not 
guilty (a) ; and the defendant will not be bound by any covenant to 
execute repairs entered into by him as a term of such compromise (6). 
But by consent of the judge the jury may be discharged, and the 
matter referred to a referee, judgment to be entered in accordance 
with his finding (c). 


(l) R, v. Kardisland ( Parish ) (1810), 2 Camp. 494, whoro it was allowed to be 
proved that pleas by a parish had been entered without the privity of the 
inhabitants of one township thereof. 

(m) It is conclusive even against a recital to the contrary in a statute (R, v. 
Haughton ( Inhabitants ) (1853), 1 E. & B. 501, following R, v. St . Pancras 
(Inhabitants) (1794), Peake, 286 [219], and disregarding a dictum of Lord 
JDenman, C.J., in R, v. Whitney (inhabitants) (1835), 3 Ad. & El. 69; R, y. 
Iilakemore (1852), 2 Den. 410, C. 0. It.). It is conclusive against a later 
inclosure award purporting to deal with the road as being in another parish 
(R, v. Nether Ilall am ( Inhabitants ) (1854), 6 Cox, C. C. 435). 

(71 ) For it might mean simply that the road was in repair (R, v. Haughton 
[Inhabitants ) , supra), 

(o) R, v. Lordsmere District [. Inhabitants ) (1886), 54 L. T. 766, 0. 0. R. 

{p) R, v. Rrightside Bierlow (Inhabitants) (1849), 13 Q. B. 933. 

\q) R, v. Ilickling ( Inhabitants ) (1845), 7 Q. B. 880. 

V) R, v. Blakemore , supra, 

[«) For it might mean simply that the road was in repair (R, v. Haughton 
( Inhabitants ), supra; R, v. Sutton (Lady) (1838), 8 Ad. & El. 516) ; but if there 
was a special finding of no liability it might be evidence (ibid,), 

(t) R . v. Cotton (1813), 3 Camp. 444. But it may be admissible as evidence of 
reputation (ibid,), 

(a) Windhill Local Board of Health v. Vint (1890), 45 Ch. D. 351, 0. A. (a 
case of obstruction); compare Jefferies v. Greenman (1825), 4 L. J. (o. 8.) (ic. B.) 
13. If the road has been repaired before the trial there should be a plea of 
guilty and a nominal fine (R, v. Linambe and Widcombe (1816), 2 Chit. 214). 

(b) Windhill Local Board of Health v. Vint t supra, 

(c) R, v. Wadhurst (1864), Times, 24th March ; R, v. Waterlow (1882), 73L.T. 
Jo. 278 ; not following R, y. Blakemore (1850), 14 Q. B. 544. 


Sect. 2. 
Indictment, 

Effect of 
oonvictloiiA 


Com promises 
and refer- 
ences. 



146 


Highways, Streets, and Bridges. 


Sect. s. 
Indictment. 

Judgment 
and fine. 


Costs. 


255. Upon a verdict of guilty, judgment may be pronounced in 
the absence of the defendants (d). The amount of any fine imposed 
may be calculated on the amount proved to be necessary to put the 
road in repair (e ) ; but, as a rule, judgment will be postponed to 
permit the defendants to repair it (/), and, if they do so ( g) 9 
a nominal fine only will be imposed. The court may, if it sees 
fit, act upon a certificate of justices as to the state of the road (ft). 
Any fine or penalty for not repairing a highway, or for not 
appearing to an indictment therefor, is to be levied (t) and paid to 
such person residing near the parish concerned as the court may 
order, to be applied towards the repair of such highway (ft) ; and 
the person named must receive, apply, and account for the same 
under penalty of double the amount. If, upon conviction of the 
inhabitants of a parish or township, any such fine or penalty is 
levied upon any inhabitant, he may apply to the justices in petty (Z) 
or special sessions, who must order the highway authority to repay 
him within two months out of the highway rate (m). Payment of 
the fine does not discharge the defendants, against whom writs of 
distringas may issue until the repairs are done (n), or a fresh indict- 
ment may be preferred (o). 

256. Costs may be allowed as if the prosecutor or defendant 
were plaintiff or defendant in civil proceedings (p). Further, if 


( d) B. v. Templeman (1702), 1 Salk. 50; Com. Dig. tit. “ Indictment ” (N); 
2 Hawk. P. C., 7th ed., c. 48, s. 17 ; 1 Chitty, Criminal Law, c. xvi., p. 696. But 
their recognisance may require them to be present. 

(e) See B. v. East Lid/ord ( Inhabitants ) (1756), Say. 301 ; B. v. Claxby {In- 
habitants) (1855), 24 L. J. (q. B.) 223. 

(/) Or execution may be stayed, with a view to modifying the fine ( B . y. 
Claxby ( Inhabitants ), supra). The court will not prescribe the mode of repair 
{ibid.). It may refuse to discharge the defendants until the repairs have been 
tested by a winter’s traffic [B. v. Witney ( Inhabitants ) (1837), 5 Dowl. 728). 

(g) The time may be enlarged for good reason {B. v. Walton ( Inhabitants ) 
(1840), 4 Jur. 195). 

( h ) JR. v. Mawbey (Bart.) (1796), 6 Term Rep. 619. 

(V) By writ of levari facias f as to the issue of which see B. v. Steventon (Parish) 
(1885), 1 T. L. R. 395 ; Short and Mellor, Practice of the Crown Office, 2nd ed. f 
p. 558. 

(k) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 96. Therefore, if the 
defendants repair the highway, payment of a fine cannot subsequently be 
enforced to reimburse persons who have executed repairs before the conviction, 
and proceedings must be stayed (B. v. Barnard Castle (Inhabitants) (1841), 10 
L. J. (m. 0.) 53). 

(l) Highway Act, 1864 (27 & 28 Yict. c. 101), s. 46. 

(m) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 96. As to mandamus to levy 
such a rate, see B. v. Townshend (1780), 2 Doug. (k. b.) 420; B. v. Lancashire 
Justices (1810), 12 East, 366. As to the costs of defenaing an indictment, see 
Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 111. 

(w) B. v. Cluworth (Inhabitants) (1704), 1 Salk, 358. For form of writ, see 
6hort and Mellor, Practice of the Crown Office, 2nd ed., p. 559. 

(6) B. v. Old Malton (Inhabitants) (1794), 4 B. & Aid. 470, n. ; R. v. Machynlleth 
and Peneyoes (Inhabitants) (1821), 4 B. & Aid. 469. A second fine cannot be 
inflicted on the same indictment (ibid.). 

(p) Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), s. 9 (3). This section 
applies to all offences in relation to the non-repair or obstruction of highways 
and public bridges ; and the special provisions as to costs in the Highway Acts, 
1835 (5 & 6 Wifi. 4, c. 50) and 1862 (25 & 26 Yict. c. 61), are repealed (Costs 
in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), s. 10, and Schedule). 
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the indictment has been removed by certiorari , there may be a 
liability to pay costs under a recognisance ( q ). 

257. An appeal lies from a conviction on indictment at common 
law in relation to the non-repair or obstruction of any highway, 
public bridge, or navigable river, in whatever court the indictment 
is tried, in all respects as though the conviction were a verdict in a 
civil action tried at assizes (r). No appeal lies against an 
acquittal (s). In special circumstances the court may direct entry 
of judgment to be stayed, where such judgment is unsatisfactory 
and would operate as an estoppel upon a second trial of the matters 

in issue (0* 

Sect. 8. — Statutory Remedies (it). 

Sub -Sect. 1 . — Highway s in General: Complaint to Justices {a), 

258. If information on oath is laid before a justice that a 
highway is out of repair, he must summon the person or body 
alleged to be liable to repair it, to a petty ( b ) or special sessions for the 
division (c) in which the highway is situate. At such sessions a 

(q) See title Crown Practice, Vol. X., pp. 204, 205. An acquittal upon 
some counts only is not such an acquittal “ upon the indictment ” as is contem- 

? dated by a recognisance binding a prosecutor to pay costs upon such event 
11. v. Bayard , [1802] 2 Q. B. 181). 

(r) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20 (3). It is not clear 
whether indictments preferred by order of justices (see R. v. Sandon (Inhabitants 
(1854), 3 E. & B. 547, and p. 148, post) or of the county council (see R. v. Wake- 
field Corporation (1888), 20 Q. B. I). 810, and p. 150, post) are “ indictments at 
common law ” within the meaning of this provision. As to the procedure on 
such appoals, see title Criminal Law and Procedure, Vol. IX., pp. 437 et seq . 

(s) The Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20 (1), abolished 
writs of error and the power to grant new trials in criminal cases. Before that 
Act new trials were not usually granted after acquittal in highway cases (see, 
for instance, R. v. Duncan (1881), 7 Q. B. D. 198, and R. v. Southampton 
County ( Inhabitants ) (1887), 19 Q. B. D. 590), but it was occasionally done (see 
R. v. West Riding of Yorkshire (Inhabitants) (1787), 2 East, 353, n. ; R . v. Charley 
(1848), 12 a B. 515; and R v. Leigh (1839), 10 Ad. & El. 398). 

(<) But not where the judgment will not so operate ; see R. v. North-Eastern 
Rail. Co. (1901), 84 L. T. 502. This course was followed in R . v. Wandsworth 
(Inhabitants) (1817), 1 B. & Aid. 63 (acquittal against weight of evidence) ; R. v. 
Oxfordshire (Inhabitants) (1812), 16 East, 223, and R. v. Middlesex (Inhabitants) 
(1813), 1 B. & Aid. 64, n. (pleader’s errors) ; R. v. Sutton (1833), 5 B. & Ad. 52 
(misdirection and weight of evidence), but a stay was refused after a rule nisi 
in R. v. Norfolk County Council (1910), 74 J. P. (Journal) 113. Judgment has 
been arrested where there has been a conviction under a statute repealed between 
the finding of the bill and the trial (R. v. Mawgan (Inhabitants) (1838), 

8 Ad. & El. 496 ; R. v. Denton (Inhabitants) (18o2), 18 Q. B. 761). As to estoppel 
by matter of record, see title Estoppel, Vol. XIII., pp. 325 et sea . 

(u) There are a number of summary methods of enforcing the liability to repair 
highways ; see infra and pp. 148 — 151, post. Some apply to highways by whom- 
soever repairable, others only to highways repairable by the inhabitants at large, 
and others only to highways repairable by private individuals. Some apply 
to highways in any locality, some only to highways within the district of 
an authority who have succeeded to a highway board, and one at least only to 
highways in a rural district. 

(a) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 94. The procedure under 
ss. 94, 95, ibid., is still available notwithstanding later enactments providing 
other remedies (i2. v. Morse , [1904] W. N. 114). 

(6) Highway Act, 1864 (27 & 28 Viet. c. 101), 8. 46. 

(c) The order or conviction must show that the justices were acting for the 
division (R. v. Bolton (1841), o Jur. 1154; R. v. Martin (1843), 2 Q.B. 1037, n. ; 
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day must be fixed for a subsequent bearing, before which the 
highway must be viewed either by two or more justices ( d ), or by 
some other competent person who is to report to them. On the 
second hearing, if it is clear that the road is not a highway (e), or if 
there is a bond fide dispute as to whether it is one or not (/), the 
justices must stay their hands ; otherwise, if they are satisfied by 
the view or report (g) that it is not in proper repair, they must, 
unless the defendant bond fide disputes his liability to repair the 
highway ( h ), fine him a sum not exceeding £5, and order him to 
repair (i) within a specified time. If this order is not obeyed the 
defendant must be ordered to pay to a person named by the 
justices in a second order (lc) the sum necessary for the repairs, 
which is to be applied to such repairs. If more than one person is 
liable for the repairs, the sum must be apportioned. 

259. If the defendant bond fide disputes his liability, the justices 
must direct an indictment to be preferred, and the necessary 
witnesses served with a subpoena to attend, at the next assizes or 
quarter sessions (/). The indictment will charge the inhabitants of 
the parish, or the private defendant or defendants (as the case may 
be), with suffering and permitting the highway to be out of repair (m). 
There are statutory provisions as to costs ( n ) and appeal (o). 


ft. v. HicMiny ( Inhabitants ) (1845), 7 Q. B. 880, 890; ft. v. Watford 
( Inhabitants ) (i847), 4 Dow. & L. 593). As to courts of petty and special 
sessions generally, see title Magistrates. 

(d) They should view jointly ; see note (s) t p. 74, ante. 

(e) E.g.y if there is a jury’s verdict to that effect [Ex parte Bartlett (18C0), 3 
E. &E. 253). 

(/) Ex parte Bartlett , supra; ft. v. Johnson (1865), 34 L. J. (it. c.) 85 ; ft. y. 
Farrer (1866), L. It. 1 Q. B. 558. In this case the only remedy is an ordinary 
indictment, as to which see p. 139, ante; but on a question whether such a 
dispute is bond fide or not the justices’ decision may be reviewed on certiorari 
( li . v. Odell (Inhabitants) (1S09), 21 L. T. 556). 

(g) They are not concluded by the report (ft. v. Wilts Justices (1840), 8Dowl. 


717). 

(h) ft. v. Surrey Justices (1852), 21 L. J. (m. c.) 195. If the question of 
liability depends upon such a fact as whether the highway lies within or without 
a town, the justices may be ordered to decide the point upon a view (Milton 
Commissioners v . Fuversham Highway District Board (1867), 31 J. P. 341). 

(») They must not specify what repairs are to be done; see ft. y. Claxby 
(Inhabitants) (1855), 24 L. J. (Q. B.) 223. 

(k) An appeal lies against either of these orders ; but, so long as the first 
order is unreversed, the defendant may not dispute it on an appeal against the 
second ; see Illingworth v. Bulmer East Highway Board (1883), 52 L. J. (q. b.) 680. 

(l) Highway Act, 1835 (o & 6 Will. 4, c. 50), s. 95. They have no discretion 
(It. v. Surrey Justices (1852), supra; ft. v. Arnould (1857), 8 E. & B. 550 ; ft. v. 
Farrer (1866), L. B. 1 Q. B. 558). As to subpoena generally, see title Evidence, 
Yol. XIII., pp. 577 et seq . 

(m) Not the highway authority (ft. v. Biggleswade Rural District Council 
(1900), 64 J. P. 442 ; Loughbt>rouyh Highway Board v. Curzon (1886), 16 Q. B. D. 
665, 571). It has boon said that the indictment should state that it is preferred 
by order of the justices (ft. v. Biggleswade Rural District Council , supra), but 
quaere whether there is any necessity for this now that costs do not depend upon 
the order. As to the removal of indictments by certiorari see p. 143, ante , and 
title Crown Practice, Yol. X., p. 176, note (l). 

(n) See p. 146, ante. Formerly the right to costs depended upon the validity 
of the justices’ order, but the decisions to this effect seem to be obsolete since the 
Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15). 

(o) See p. 147, ante . 
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Sub-Sect. 2.— Highway* in an Old Highway District : Complaint to Justices . 

260. In the case of highways within the district of a highway 
authority which has succeeded to the powers of a highway board ( p ), 
proceedings similar to those above mentioned may be taken under 
the Highway Act, 1862 (q). 

Sub-Sect. 3. — Highways repairable Rations Tenures or otherwise in an Old 

Highway District (r). 

261. If any highway which any body or person is liable to 
repair, ratione tenures or otherwise, lying within the district of a 
highway authority which has succeeded to the powers and duties 
of a highway board (s), is adjudged in manner provided by the 
Highway Act, 1862 (t), to be out of repair, the highway authority 
may direct its surveyor to repair the same, and may recover the 
expenses so incurred from the party liable before two justices in a 
court of summary jurisdiction ( u ). 

Sub-Sect. 4. — Highways repairable by Inhabitants at Large: Complaint by 

County Council, 

262. If any highway authority fails to maintain or repair any 
of the highways within its jurisdiction, the county council (a), if 
satisfied of the default (b) by inquiry (c) and report by its sur- 
veyor, must order ( d ) the authority to perform its duty within a 
specified time ( e ). If the order is disobeyed without sufficient 


(p) I.e., county councils and some rural district councils ; see pp. 25, 26, ante, 
(r/) Highway Act, 1862 (25 & 26 Viet. c. 61), ss. 18, 19. The wording of these 
sections differs from that of the Highway Act, 1 835 (5 & 6 Will. 4, c. 50), ss. 94, 
95 (see the preceding paragraph), but their effect appears to be substantially 
the same. 

a Highway Act, 1862 (25 & 26 Viet. c. 61), s. 34 ; as amended by the 
„ way Act, 1864 (27 & 28 Viet. c. 101), s. 23. 

'«) Le. y county councils and some rural district councils ; see pp. 25, 26, ante, 
t) See the text, supra . 

x u) An appeal seems to lie to quarter sessions against a justices* order foi 
payment of such expenses ; see Highway Act, 1862 (25 & 26 Viet. c. 61), s. 42(1); 
Illingworth v. Bulmer East Highway Board (1883), 52 L. J. (q. b.) 680. As to 
courts of summary jurisdiction generally, see title Magistrates. 

(a) As successors of the “ county authority ” : see Local Government Act. 
1888 (51 & 52 Viet. c. 41), s. 3 (viii.). 

(b) The jurisdiction of the county council is not ousted by a denial (however 
bond fide) of the fact that the road in question is a highway (R, v. Cheshire 
Justices (1883), 50 L. T. 483); but a mandamus will not be granted directing 
it to make an order, if it is satisfied that it is not a highway {Ex parte Johnson 
(1886), 50 J. P. 313), nor if it says that it is not satisfied on the point (R, v. 
Dorset County Council (1903), 67 J. P. 19): the rule nisi in this case was 
ultimately discharged (unreported). 

(c) Although the statute does not expressly require it, it seems desirable that 
the authority should be given an opportunity of being heard. 

a As the common law lays down the standard of repair, semble , such an 
• should not direct repairs “ to the satisfaction of our surveyor ” ; but such 


or 
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a provision can be treated as surplusage, and is no ground for quashing an 
indictment preferred in consequence of the order (R. v. Southport Corporation 
(1900), 65 J. P. 184). 

(e) Highways and Lopojfloiives (Amendment), Act, 1878 (41 £42 Viet. o. 77), 

lv« 
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cause (/), the county council may appoint some person to do the 
work, and order the authority to pay the cost of the repairs and 
the reasonable remuneration of the person appointed to superintend 
them ; and any such order may be removed into the High Court 
for enforcement. Any person so appointed to do repairs has 
all the powers of the defaulting authority, except that of raising 
money (<y), and he may be changed by the county council (h). 

If the authority within ten days after service of the order upon it 
gives notice to the county council (i) that it declines to obey the order 
until its liability to repair ( j ) the road in question has been deter- 
mined by a jury, the county council, unless it cancels or modifies 
its order, must direct an indictment to be preferred against the 
defaulting authority (fc) at the next practicable assizes in order to 
determine the question. The order is suspended until the conclusion 
of the trial, and a verdict of not guilty ipso facto annuls it(/). If 
costs are ordered to be paid by the county council they will come 
out of the county rate, and if by the authority, out of its funds 
applicable to the repair of highways. 

Sub-Sect. 5. — Highways repairable ly Inhabitants at Large in a Rural 

District: Complaint by Parish Council. 

263. If a parish council, or, if there be none, the parish meeting, 
resolves that a rural district council has failed in its duty to repair 
any highway (???), it may complain to the county council, and the 
latter, if satisfied of the default by due inquiry (?i), may by resolution 
transfer to itself the duties and powers of the district council in the 
matter. If it does so, it must give notice of the resolution to the 
district council and the Local Government Board; and may recover 
the cost of the repairs from the defaulting council as a debt, to 
be defrayed by it as part of its expenses in the execution of the 


(/) This apparently refers to cause for delay, e.g., floods or frost. A quostion 
of non-liability should be raised by a distinct notice within ten days of the 
service of the order. 

( y ) Thus he may, if necessary, make a temporary road (see p. 80, ante), or 
get materials from private lands (p. 109, ante) or highway quarries (p. 106, ante), 

( h ) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
e. 10. 

(t ) Formerly the clerk of the peace ; see Local Government Act, 1888 (51 & 52 
Viet. c. 41), s. 78 (1). 

(j) It may contend that the road, is not a highway (R. v. Cheshire Justices 
(1883), 50 L. T. 483), or that, though a highway, it is not repairable by the 
inhabitants at large. 

(k) And not against the inhabitants of the parish in which the road lies (R, v. 
Wakefield Corporation (1888), 20 Q. 13. D. 810). 

(Z) As to costs and appeals, see pp. 146, 147, ante, 

\m) Local Government Act, 1894 (56 & 57 Viet, a 73), ss. 16 (1), 19 (8). As 
to complaints if a rural district should extend into two districts, see ibid,, 
s. 63 (2). For forms of resolution and complaint, and subsequent orders by the 
county council, see Encyclopaedia of Forms and Precedents, Vol. VI., pp. 393 
— 4 01. 

(n) It must give the district council an opportunity of being heard (A. v. 
Huntingdonshire County Council C 902), County Council Times , 1902, Supplement, 
p. 44). 
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Public Health Acts(o). The county council must keep separate 
accounts of receipts and expenditure in respect of any power thus 
transferred to it (p). 

The county council may instead ( q ) order (r) the district council 
to perform its duty within a specified time, and in case of default 
may appoint a person to perform the duty. Such person has 
all the powers of the defaulting authority (except that of levying 
rates), and the county council may order his expenses and reason- 
able remuneration and the cost of the proceedings to be paid by 
the district council («). 

Sub-Sect. 6. — Highways repairable Rati one Tenures* 

264. Where a highway repairable ratione tenures appears ( t ), on 
the report of a competent surveyor, not to be in proper repair, and 
the person liable to repair the same fails to do so when requested 
by the district council ( u ), the district council may repair it and 
recover (u) the cost from the defaulter. 


Part X. — Nuisances, Obstructions, Offences, 

and Legal Proceedings. 

Sect. 1. — Common Law Nuisances . 

265. It is a nuisance at common law either to neglect any 
legal duty in respect of a highway, or to hinder or prevent the 
public from passing freely, safely and conveniently along it ( x ), 
unless such prevention or hindrance is justifiable as an exercise of 
rights reserved by the dedicating owner, or as an ordinary and 


(o) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 63. Money may be 
borrowed for the work, if necessary ; see title Local Government. 

( p ) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 63 (1) (e). 

\q) Ibid., s. 16 (2). 

(r) It should give the district council an opportunity of being heard. 

[s) As to the recovery of these costs, see further the Public Health Act, 1875 
(38 & 39 Viet. c. 55), ss. 299 — 302, and title Local Government. Those 
sections are applied by the Local Government Act, 1894 (56 & 57 Viet. c. 73), 
s. 16 (2), to any order made under it. 

S Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 25 (2). 

Quaere, whether this provision applies to both urban and rural councils, 
as the bulk of s. 25 (2), ibid., refers only to rural councils. 

(v) J.e., by action. It has been contended that a dispute as to liability may 
raise a question of title ousting the jurisdiction of a county court (see 
Barnstaple Rural District Council v. Rudd (1897), 103 L. T. Jo. 11); but it is 
submitted that this is not so. 

(sc) Bao. Abr. tit. “ Highways’* (D) ; Stephen, Digest of Criminal Law, art. 
210. “ Something which will render the way less commodious than before to 
the public” ( R . v. United Kingdom Electric Telegraph Co, (1862), 31 L. J. (m. 0.) 
166, per Martin, B., at p. 168); compare also 1 Hawk. P. 0., 8th ed., c. 32, 
“Nuisance to Highway, ,r ss. 10, 11 ; R, v. Mathias (1861), 2 F. & F. 570, per 
Byles, J ., and other cases in the following notes. As to highways dedicated 
subject to nuisances, see p. 46, ante . As to nuisances generally, see title 
Nuisance. 


Sect. 3. 

Statutory 

Remedies. 

Default of 
rural district 
council. 


Highways 
repairable 
ratione 
tenures \ 


Public 

nuisance. 



112 


Highways, Streets, and Bridges. 


Scot. 1. 
Common 
Law 

Nnwmces. 
What it 

IMIOflt 


reasonable exercise of the rights of a passenger or frontager thereon, 
or under statutory powers (y ). 

Whether an obstruction, encroachment, or other act or omission 
amounts to a nuisance is a question of fact for the jury; and, 
in deciding it, they may apply the maxim de minimis non curat lex , 
and may find that an obstruction or encroachment is so inappreci- 
able, or so temporary, as not to amount to a nuisance (a), or 
perhaps that, though in itself appreciable, passengers seldom, if 
ever, require to pass over its site ( b ). But it is no defence to show 
that although the act complained of is a nuisance to the highway, 
yet in other respects it is beneficial to the public (c), or that, 
though a part of the highway actually used by passengers is 
obstructed, sufficient available space is left (d). No lapse of time (e), 
and no consent from any highway authority (/), affords an answer 
to a charge of committing a nuisance. 


(y) See R. v. Scott (1842), 3 Q. B. 543 ; R. y. Great North of England Rail. 
Co. (1846), 9 Q. B. 315. 

(a) As in R. v. Lepine (1866), 15 L. T. 158 (explained in R. v. Bartholomew , 
[1908] 1 K. B. 554, 0. 0. B.) ; R. v. Tindall (1837), 6 Ad. & El. 143 ; R. y. Betts 
(1850), 16 a B. 1022 ; R. v. Russell (1854), 3 E. & B. 942 ; A.-G. y. Mayo County 
Council, [1902] 1 I. B. 13. No indictment will lie for a mere “mathematical 
obstruction such as would be made by a child’s building ” {per CiiOMrTON, J., 
in R. v. Train (1862), 2 B. & S. 640); compare also Wandsworth Board of 
Works y. London and South- Western Rail. Co. (1862), 31 L. J. (ch.) 854. To 
disturb the recognised practice of putting trestles to divert traffic on a newly 
repaired road would be unreasonable (R. v. Richmond Justices (1860), 25 J. P. 
340). 

(o) R. y. Bartholomew , supra, per Darling, J., at p. 562. Prior to this 
decision it was generally accepted that a permanent and appreciable obstruction 
ought to be found to bo a nuisance even if erected on the margin of a road 
where no one ever required to pass ; see 11. v. United Kingdom Electric Telegraph 
Co. (1862), 31 L. J. (m. c.) 166. In R. v. Bartholomew, supra, the verdict was 
clearly ambiguous, and the prosecution had no “merits,” and it is submitted 
that the decision has laid down no new law. As to a fountain on a highway, 
see McLoughlin v. Warrington Corporation (1910), 75 J. P. 57, 0. A, As to trees 
on a highway, see p. 153, post. 

(c) R. v. Ward (1836), 4 Ad. & El. 384 (overruling R. v. Russell (1827), 6 B. & 
0.566); R. v. Russell , supra , at p. 949; R. v. Train , supra; A.-G. y. Terry 
(1874), 9 Ch. App. 423. Compare Broadhent v. Imperial Gaslight Co. (1857), 
26 L. J.7ch.) 276. 

{d) 1 Dawk. P. C., 8th cd., c. 32, “Nuisance to Highway,” ss. 10, 11 ; R. y. 
United Kingdom Electric Telegraph Co., supra; compare Cattle v. Stockton Water - 
works (1875), L. B. 10 Q. B. 453. 

(e) Weld v. Hornby (1806), 7 East, 195 ; Vooght y. Winch (1819), 2 B. & Aid. 
662; R. v. Edwards (1847), 11 J. P. 602 ; Turner v. Ringwood Highway Board 
(1870), L. B. 9 Eq. 418; Mott v. Shoolbred (1875), L. B. 20 Eq. 22. There can 
be no prescription to cause a public nuisance {Fowler v. Sanders (1617), Cro. 
Jac. 446; R. v. Cross (1812), 3 Camp. 224). 

{/) A.-G. v. Barker (1900), 83 L. T. 245 ; A.-G. v. Mayo County Council , 
supra; R. v. Longton Gas Co. (1860), 2 E. & E. 651; Hawkins y. Robinson 
(1872), 37 J. P. 662; Preston Corporation v. Fullwood Local Board { 1885), 63 
Ij. T. 718, explaining Edgeware Highway Board v. Harrow Gas Co. (1874), 
L. B. 10 Q. B. 92 ; jlarvey y. Truro Rural District Council (1903), 68 J. P. 51. 
But an authority may have statutory powers to authorise what would other- 
wise be a nuisance ; in such case an informality in giving its consent will not 
necessarily prevent the defendant relying thereon as a defence to an indictment 
{fi. y. Burrell (1867), 10 Cox, 0. 0. 462, C. Q. B.). 
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266 . The following are instances of acts which may be found 
to be nuisances : — 

To omit to repair a highway ( g ), or some object lawfully placed 
thereon, such as a grating or metal plate (h), which the defendant 
is legally bound to repair (i); to omit to clean ditches adjoining a 
highway (j) ; to allow trees or bushes to grow over a highway ( k ) ; to 
allow a house or building adjoining a highway to be in a dangerous 
condition, and likely to fall upon it ( l ) ; to keep on premises near 
a highway large quantities of explosive or highly inflammable 
substances (m ) ; to erect a fence or building across or so as to 
encroach upon a highway, or to place logs or heaps of stone or 
other obstructions thereon (n); to erect a gate across a highway 
where there has been none before (o), or, if a footpath has been 
dedicated subject to the existence of a stile, to substitute a higher 
or less convenient stile (p) ; to construct unreasonably inconvenient 
or dangerous steps in a footpath when lawfully altering the level of 
the road into which it opens ( q ) ; to lay, without statutory powers, 
along (r) or across (s) a highway a permanent tramway, or even 
temporary rails by the side of an authorised tramway undergoing 


(a) As to the repair of highways, see pp. 82, ante. 

(h) Primd facie the liability for accidents arising from non-repair rests with 
the occupier of the premises ; the owner may, however, be liable, if he knew or 
ought to have known of the defect at the date of the demise ; at any rate if, as 
between himself and the tenant, he is bound to repair [Pretty v. Birfcmore 

L. R. 8 C. P. 401 ; Owinnell v. Earner (1875), L. R. 10 C. P. 658 ; Nelson v. 
Liverpool Brewery Co. (1877), 2 0. P. D. 311 ; Bowen v. Anderson , [1894] 1 Q. B. 
164). As to the occupier’s liability if a coal shoot is left open, see Whiteley 
v. Pepper (1876), 2 Q. B. D. 276 ; Braithwaite v. Watson f 1889), 5 T. L. R. 331 ; 
and compare Pickard v. Smith (1 861), 10 C. B. (n. s.) 470. As to stop-cock boxes in 
highways left unplugged, see Osborn v. Metropolitan Water Board (1910), 74 
J. P. 190 ; Rosenbaum v. Metropolitan Water Board (1910), 75 J. P. 12, O. A. ; 
Bait v. Metropolitan Water Board , [1911] 1 K. B. 845. 

( i ) As to which soo p. 103, ante . 

(j) See p. 113, ante. 

(k) 1 Hawk. P. 0., 7th ed., c. 76, s. 149 ; Walker v. Horner (1875), 1 Q. B. D. 4 ; 
Thorne v. Roberts (1909), 128 L. T. Jo. 155 (county court case) ; out see, contra , 
Anon. (1491), Y. B. 8 Hen. 7, fo. 7 ; Bro. Abr. tit. “ Nuisance,” pi. 28. 

(?) R. v. Watts { 1703), 1 Salk. 357 ; compare Tarry v. Astitox (1876), 1 Q. B. D. 
314 (fall of overhanging lamp) ; Barker v. Herbert (1911), 27 T. L. R. 252 ; and 
see Bowen v. Anderson , supra , as to tho liability inter se of landlord and tenant. 

(m) R. v. Lister (1857), Dears. & B. 209, 0. O. R. ; compare R. v. Taylor (1742), 
2 Stra. 1167 ; Hepburn v. Lordan (1865), 2 Hem. & M. 345. For statutory offences 
in connection with explosives, see title Explosives, Yol. XIV., pp. 355 et seq. 

(n) 1 Hawk. P. 0., 7th ed., c. 76, ss. 144 — 145 ; compare Lamley v. East Retford 
Corporation (1891), 55 J. P. 133, 0. A. (post in footpath); Watson v. Ellis 
(1885), 1 T. L. R. 317 (carpet laid from door across footpath) ; Campbell v. 
Paddington Borough Council (1911), 27 T. L. R. 232 (stand to view a procession). 
Where an encroachment is made on a highway by the owner of adjoining land, 
his heir is responsible for continuing it {Lee v. Boothby (1635), 2 Roll. Abr. 
137, “ Nuisance ” B. 4). 

(o) 1 Hawk. P. 0., 7th ed., c. 76, ss. 144, 145, 149 ; James v. Hayward (1630), 
Cro. Oar. 184. 

(p) Bateman v. Burge (1834), 6 0. & P. 391. Semble 9 an unlocked gate is 
more convenient than an ordinary stile. 

(q) R. v. Burt (1870), 11 Cox, 0. 0. 399. 

(r) R. v. Train (1862), 2 B. & S. 640 ; R. v. Morris (1830), 1 B. & Ad. 441; 
B. v. Charlesworth (1851), 16 Q. B. 1012. 

'•) A.-Q. v. Barker (1900), 83 L. T. 245. 


Seot. 1. 

Common 

Law 

Nuisances. 

Instances of 
nuisance. 



154 


Highways, Streets, and Bridges. 


Sect. l. repairs (£) ; to erect, without statutory powers, telegraph or other 
Common posts in the soil of a highway (a) ; to break open, without statutory 
Law powers, the soil of a highway for the purpose of laying drains, 
Nuisances. or w i re s (b), and, possibly, even to cut “ grips ” across its grass 
margins (c) ; to fail to reinstate a highway after lawfully breaking 
it open (i d ), and, a fortiori, to make a permanent trench across it ( e ), 
or plough it up, unless dedicated subject to a right to do so (/); 
to let down the surface of a highway by underground workings (g) ; 
to sweep fallen snow into heaps and leave it so as to impede traffic, 
or to dissolve fallen snow by salt or other means causing injury 
to horses or inconvenience to traffic (7i); to keep a swing bridge 
carrying a highway over a river or canal open for an unreasonable 
time (i), or to leave its ends unguarded when it is open (j ) ; to 
stop up a watercourse and thereby cause a highway to be flooded (i k ) ; 
to allow a stream of water to spout up in the highway (l ) ; and, 
apparently, to let water drip on to a highway from a bridge across 
it ( m ) ; to use a highway, not dedicated conditionally ( n ) for the 
purpose of trade, e.g ., to cut up logs (o) or mend carriages (p) 
thereon outside one’s yard or smithy ; to allow vehicles to stand 
upon a highway for an unreasonable time whilst waiting for 
passengers ( q ) ; to obstruct a highway to a greater extent or for a 


(f) Tilling (T.), Ltd. v. Dick Kerr & Co., Ltd., [1905] 1 K. B. 562. 
la) 11. y. United Kingdom Electric Telegraph Co . (1862), 31 L. J. (M. o.) 166. 
(5) R. v. L/ongton Qas Co. (1860), 2 E. & E. 651 ; R. v. Sheffield Oas Consumers' 
Co. (1853), 18 Jur. 146, n. ; Preston Corporation v. Fullwood Local Board (1885), 
53 L. T. 718. Compare Cattle v. Stockton Waterworks (1875), L. B. 10 Q. B. 453. 

S Nicol v. Beaumont (1883), 50 L. T. 112. 

. ) Drew v. New River Co. (1834), 6 C. & P. 754; Qoodson v. Sunbury Oas 
Consumers' Co., Ltd . (1896), 60 J. P. 585 ; Hartley v. Rochdale Corporation , 
[1908] 2 K. B. 594 ; Ellis v. Sheffield Oas Consumers Co. (1853), 2 E„ & B. 767 ; 
Peachey v. Rowland (1853), 13 C. B. 182 ; qucere whether this last decision can 
now be relied on ; see cases in note (m), p. 136, ante . 

(e) R. v. Shelderton ( Inhabitants ) (1667), 2 Keb. 221 ; 2 Bussell on Crimes 
and Misdemeanours, 7th ed., p. 1833. 

(/) Oriesly's Case (1669), 1 Vent. 4. As to such a right, see p. 46, ante . 

(g) Lodge Holes Colliery Co., Ltd. v. Wednesbury Corporation, [1908] A. C. 323. 
But he is only responsible for a nuisance directly due to the subsidence ; and 
where a colliery, company let down a whole neighbourhood, and a railway 
company whose line formerly crossed a highway on the level thereupon raised 
the line to its old level, thus blocking the highway by an embankment, it was 
held that the colliery company was not responsible for the obstruction (A.-C. 
V. Conduit Colliery Co., [1895] 1 Q. B. 301). 

(k) Ogston v. Aberdeen District Tramways Co., [1897] A. C. 111. As to the 
duty of tramway companies in respect of snow, see, further, Acton Urban District 
Council v. London United Tramways (1901), Ltd. (1909), 73 J. P. 6. 

(i) Wiggins v. Boddington (1828), 3 C. & P. 544. 

(j) Manley v. St. Helens Canal and Rail. Co. (1858), 2 H. & N. 840. 

(k) See precedent in Crown Circuit Companion, 376. As to failure to clean 
out adjoining ditches, see p. 113, ante. 

i l) Hill v. New River Co. (1868), 9 B. & S. 303. 
m) Great Western Rail. Co. v. Bishop (1872), L. B. 7 Q. B. 550. 
n) As to this, see p. 46, ante. 

R» v. Jones (1812), 3 Camp. 230. He M is not to eke out the inconvenience 
of his own premises by taking in the public highway into his timber yard ” 
(ibid., per Lord Ellenborougii, O.J., at p. 231). 

(p) See Original Hartlepool Collieries Co. v. Oibb (1877), 5 Ch. D. 713, per 
Jessel, M.B. But if a carriage breaks down in the street, it may well be 
reasonable to repair it in situ. 

(g) R. v. Cross (1812), 3 Camp. 224. “The King’s highway is not to be used 
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longer time than is reasonably necessary by loading or unloading 
vehicles from or into adjoining premises (r), or by hoardings in 
the course of executing building operations (*) , it being the duty of 
a frontager to act reasonably and diminish the necessary public 
inconvenience as much as possible (£) ; to use carriages on a way 
dedicated to foot passengers alone (u ) ; to use on a highway, with- 
out statutory powers (a), vehicles of an unreasonable size and char- 
acter ( b ) so as to injure the surface (c), or substantially to obstruct 
other traffic (< d ), or, without statutory powers (a), to use on it vehicles 
or engines calculated to frighten horses (< e ), or otherwise endanger 

as a stable yard ” (ibid., per Lord Ellenborough, C.J., at p. 227). Compare 
Jeffery v. St. Pancras Vestry (1894), 63 L. J. (o. B.) 618; Robinson v. London 
General Omnibus Co., Ltd. (1910), 74 J. P. 161 (nuisance by noise and vibration 
from motor omnibuses using a street as a “ stand ”) ; Original Hartlepool 
Collieries Co. v. Gibb (1877), 6 Ch. D. 713.. An owner of premises may have 
his carriage drawn up to his door, though it overlaps his neighbour’s premises, 
but must act reasonably in removing it to meet his neighbour’s convenience 
(ibid., per Jessel, M.R., at p. 721). 

(r) It. v. Russell (1805), 6 East, 427 ; Benjamin v. Storr (1874), L. R. 9 C. P. 
400; A.-G. v. Brighton and Hove Co-operative Supply Association , [1900] 1 Ch. 
276, O. A.; R. v. Jones (1812), 3 Camp. 230; A.-G. v. Smith (W. H.) & Son 
(1910), 74 J. P. 313. 

(s) R. v. Jones, supra. As to the propriety of erecting hoardings when 
necessary to protect passengers, see R. v. Ward (1836), 4 Ad. & El. 384, 405 ; 
Bradbee v. London Corporation (1842), 5 Scott (n. r.), 79 ; Bush v. Steinman 
(1799), 1 Bos. & P. 404. 

(£) E.g., by carrying in materials at the least busy hours of the day, or by 
distributing such carriages between different entrances ( Fritz v. Hobson (1880), 
14 Ch. D. 542). Compare Land Securities Co. v. Commercial Gas Co. (1902), 18 
T. L. R. 405. 

(u) A.-G. v. Blackpool Corporation (1907), 71 J. P. 478 (motor cars on a 
" parade”) ; Sheringham Urban District Council v. Halsey (1904), 68 J. P. 395 ; 
Abercromby v. Fermoy Town Commissioners, [1900] 1 I. R. 302, C. A. As to 
perambulators, see R. v. Mathias (1861), 2 F. & F. 570. 

(a) As to railway engines, see R. v. Pease (1832), 4 B. & Ad. 30; Jones v. 
Festiniog Rail. Co. (1868), L. R. 3 Q,. B. 733. Even where the legislature 
authorises the use of vehicles which might otherwise be a nuisance, the drivers 
are under an obligation to take reasonable care for the protection of other users 
of the road (Rattee v. Norwich Electric Tramway Co. (1902), 18 T. L. R. 562, 
C. A.; Ramsden v. Lancashire and Yorkshire Rail. Co. (1888), 53 J. P. 183; 
Simkin v. London and North Western Rail. Co. (1888), 21 Q,. B. D. 453, C. A.). 

(b) It is a nuisance if it occasions delay and inconvenience to the public substan- 
tially greater than would have been caused by horses and carts (R. v. Chittenden 
(1885), 15 Cox, C. C. 725, a case of traction engine and trucks). A perambulator 
is a nuisance on a footpath if of such a size and wr eight as to injure the soil 
or inconvenience other passengers (R. v. Mathias, supra). 

(c) R. v. Leech (1704), 6 Mod. Rep. 145, obiter dictum (cart on a bridleway); 
Egerly's Case (1641), 3 Salk. 183 (a waggon of excessive weight et cum 
inusitato numero equorum ) ; A.-G. v. Scott, [1904] 1 K. B. 404, C. A. ; A.-G. v. 
Scott, [1905] 2 K. B. 160, 0. A. ; Cavan County Council and Bailieborough Rural 
District Council v. Kane, [1910] 2 I. R. 644 (traction engines). In such a case 
it is no answer to say that no nuisance would have been caused if the road had 
been properly repaired (A.-G. v. Scott , [1904] 1 K. B. 404, C. A.). For provisions 
as to extraordinary traffic or excessive weight, see p. 172, post. As to injury 
to pipes by steam rollers and traction engines, see p. 137, ante. 

(d) R. v. Chittenden (1885), 49 J. P. 503 (traction engine and trucks on a 
narrow road). 

(e) Watkins v. Reddin (1861), 2 F. & F. 629; Jeffery v. St. Pancras Vestry, 
supra ; Galer v. Rawson (1889), 6 T. L. R. 17, 0. A. ; Bantwick v. Rogers (1891 ), 
7 T. L. R. 542 (traction engines or steam rollers emitting sparks and steam). 
The question is whether such an engine is salculated to frighten horses of 
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Sect. 1. passengers (/), or injure property (g) ; a fortiori, to leave a vehicle 
Common or implement calculated to frighten horses standing upon a high - 
Law way or on the sides thereof for an unreasonable time ( h ) ; to .place, 
Nuisances. even on private land, an object calculated to frighten horses, if it 
be so near a highway as to be likely to cause danger (i) ; to keep a 
ferocious and noisy dog so near to a highway as to be likely to startle 
horses (/c) ; to turn a vicious animal loose in a field through which 
an unfenced highway runs (Z); to blast stone in a quarry in such 
a manner as to endanger passengers upon a neighbouring high- 
way^) ; to erect or maintain adjoining a highway a barbed wire fence 
dangerous or inconvenient to passengers (n), a low wall surmounted 
by spikes (o), a rotten railing (p), or a wall which is out of the 
perpendicular and leans over the highway ( q ) ; to make (r) any 


ordinary norve and courage (Galer v. Bawson (1889), 6 T. L. R. 17, 0. A.). 
If a person “has his carriage constructed and painted in such a manner as to 
be very conspicuous indeed, it may then become a nuisance '* (per Collins, J., 
in Jeffery v. St. Pavcras Vestry (1894), 63 L. J. (q. b.) 618). 

(/) As to the liability of motor vehicles to “skid,” see Wing v. General 
Omnibus Co., Ltd. (1909), 73 J. P. 429, C. A.; Parker v. London General 
Omnibus Co. (1909), 74 J. I\ 20, C. A. ; Gibbons v. Vanguard Motor Bus Co., Ltd. 
(1908), 72 J. P. 506. 

(g) Powell v. Fall (1880), 5 Q. B. D. 597, C. A. ; Gunter v. James (1908), 72 
J. P. 448. 

(h) Harris v. Mobbs (1878), 3 Ex. D. 268 (steam plough and van) ; Wilkins v. 
Day (1883), 12 Q. B. D. 110 (agricultural roller). Any vehicle, if so left for an 
unreasonable time, might of course be a nuisauce on the ground of mere 
obstruction. 

(t) Brawn v. Eastern and Midlands Bail. Co. (1889), 22 Q. B. D. 391, 393, 
C. A. Semble , the occupier may be responsible if he fails to remove such objects 
placed there by others ; see A.-G. v. Tod-Heatly and Brownrigg (1897), 
76 L. T. 174. 

(7c) Brown v. Eastern and Midlands Rail. Co., supra . 

(l) B. v. Dant (1865), 29 J. P. 359, C. C. R. As to the civil liability of an 
owner who puts a savage animal into a field which the public to his knowledge 
are in the habit of crossing, see Lowery v. Wallcer , [1911] A. 0. 10, and title 
Trespass. As to allowing animals to stray on to a highway, see Higgins v. 
S carle (1909), 73 J. P. 185, C. A.; compare Hadwell v. Bighton, [1907] 
2 K. B. 345 (fowl and bicyclist) ; semble, fowls may properly be allowed to stray 
upon a highway outside their owner’s premises. 

(m) B. v. Mutters (1864), Le. & Ca. 491, 0. 0. R. As to rifle practice, see 
Bannister v. Bigges (1865), 29 J. P. 531. 

(n) Bird v. Frost (1889), 56 J. P. 164 ; Stewart y. Wright (1893), 57 J. P. 137 ; 
Elgin County Road Trustees v. Innes (1886), 14 R. (Ct. of Sess.) 48; Collen v. 
Ellis (1893), 32 L. R. Ir. 491. For statutory provisions as to barbed wire 
fences, see p. 169, post. 

(o) Fenna v. Clare & Co., [1895] 1 Q. B. 199. 

( p ) Harrdld v. Watney, [1898] 2 Q. B. 320, 0. A. 

(q) Silverton v. Marriott (1888), 52 J. P. 677. If through the act of strangers 
property abutting on a highway becomes a nuisance and dangerous to 
passengers, the occupier is liable to persons injured if he fails to remove the 
nuisance upon becoming aware of its existence (ibid.). See, also, as to absence 
of negligence, Barker y. Herbert (1911), 27 T. L. R. 252. 

(r) Where a highway is dedicated subject to the existence of a dangerous 
erection or excavation on or near to it, the public must (apart from statutory pro- 
visions, e.g ., as to mines and quarries, see p. 169, post) accept it as they find it 
with its attendant drawbacks and dangers (Cornwell v. Metropolitan Sewers 
Commissioners (1855), 10 Exch. 771 ; Wilson y. Halifax Corporation (1868), 
L. R. 3 Exch. 114, 118 ; B. v. Dant, supra ; Wettor v. Dunk (1864), 4 F. & F. 
298 ; Owen v. De Winton (1894), 58 J. P. 833 ; Gautret v. Egerton (1867), L. R. 
2 0. P. 371 ; Fisher v. Prowse (1862), 2 B. & S. 770). 



Part X. — Nuisances, Obstructions, Offences etc. 


167 


dangerous excavation or erection on land immediately («) adjoin- shot. i. 
ing a highway (a), unless the public be protected from danger by a Common 

substantial fenced); to organise or take part in a procession Law 
or meeting which naturally results in an obstruction and is an N msanc ea. 
unreasonable user of the highway (c) ; to use premises situate near 
a highway for exhibitions (d), entertainments, or other purposes of 
such a character that crowds of persons (c) naturally collect and 
obstruct the highway, not by the mere act of coming and going (/), 
but by remaining on it awaiting admission to or watching the 
spectacle, or endeavouring to obtain information as to what is going 
on out of their sight (g). 

Apart from any question of obstruction, it is a nuisance to Nuisances 
expose on, or near to, a highway any object, e.g., a corpse, a P® rt tr ° m 
calculated to disgust passers-by and outrage the public sense of ol>s 1010 10B * 
decency ( li ). 

(«) The site must “ substantially 77 adjoin the highway, and whether it does so 
is a question for a judge and not for a jury ( Hardcastle v. South YorJcshire Rail- 
way and River Dun Co, (1859), 4 H. & N. 67 ; Binlcs v. South Yorkshire Railway 
and River Dun Co, (1862), 3 B. & S. 244 ; Ilounsell v. Smyth (1860), 7 0. B. 

(N. s.) 731) ; compare Blithe v. Topham (1607), 1 Roll. Abr. 88. If a person 
adds 20 feet of land to widen an old road, and such added strip has a 
dangerous declivity beyond it, persons who choose to diverge on to the new strip 
do so at their peril (Owen v. De Winton (1894), 58 J. P. 833 ; see also Neill v. 

Byrne (1878), 2 L. R. Ir. 287). See also Carshalton Urban District Council v. 

Burr age (1911), 27 T. L. R. 280, and p. 253, post, 

(a) Coupland v. Iiardingliam (1813), 3 Camp. 398 ; Jarvis v. Dean (1826), 3 Bing. 

447. In both these cases the “ areas 17 must be presumed to have been made 
after the dedication ; see Cornwell v. Metropolitan Sewers Commissioners (1855), 10 
Exch. 771, 775, per Martin, B., and Fisher v. Browse f Coopery, Walker ( 1862), 

2 B. & S. 770, per Blackburn, J. ; Barnes v. TFdrcZ (1850), 9 0. B. 392 (an 
“area ,, )j Manley v, St. Helens Canal and Rail, Co, (1858), 2 H. & N. 840 (an 
open swing bridge) ; Hadley v. Taylor (1865), L. E. 1 O. P. 53 (a “ hoist-hole”). 

(b) As to an insufficient fence or rail, soe Jewson v. Catti (1886), 2 T. L. R. 

381, 441 , C. A. ; as to a fence broken by a trespasser, see BarJcer v. Herbert (1911), 

27 T. L. R. 252 ; as to the liability in the case of children, see ibid. ; Cooke v. 

Midland Great Western Railway of Ireland , [1909] A. C. 229 ; Schofield v. 

Bolton Corporation ( 1910), 26 T. L. R. 230, C. A.; Barker v. Herbert , supra. 

See further, as to the duty to fence as between occupier and owner, title 
Boundaries, Fences, and Party Walls, Yol. III., p. 128. 

(c) Lowdens v. Keavency t [1903] 2 I. R. 82, following Original Hartlepool 
Collieries Co. v. Qibb (1877), 5 Ch. D. 713, per Jessel, M.R. As to meetings 
on a highway, Bee Ex parte Lewis (1888), 21 Q. B. I). 191, 197 ; R. v. Graham 
and Burns (1888), 16 Cox, C. C. 420; Burden v. Bigler , [1911] 1 K. B. 337. 

(d) Whether visible from the highway or not (R. v. Carlile (1834), 6 0. & P. 636), 

(e) Or vehicles; see R. v. Cross (1842), 3 Camp. 224. 

(/) Jenkins v. Jackson (1888), 40 Ch. I). 71. 

(g) 1 Hawk. P. C., 7th ed., c. 75, s. 7 ; Betterton's Case (1695), Holt (k. B.) p 538 ; 

R, v. Cross (1812), 3 Camp. 224; R. v. Moore (1832), 3 B. & Ad. 184 ; R. v. Carlile , 
supra; Benjamin v. Storr (1874), L. R. 9 0. P. 400 ; Original Hartlepool Collieries 
Co, v. Gibb, supra; WalJcer v, Brewster (1867), L. R. 6 Eq. 25 ; Inchbald v. 

Robinson , Inchbald v. Barrington (1869), 4 Ch. App. 388 ; Bellamy v. Wells 
(1890), 39 W. R. 158; Jenkins v. Jackson, supra; Wagstaff v. Edison Bell 
Phonograph Corporation (1893), 10 T. L. R. 80 ; Germaine v. London Exhi- 
bitions, Ltd. (1896), 75 L. T. 101 ; Barber v. Penley, [1893] 2 Ch. 447. In 1881 a 
shopkeeper was convicted in respect of an exhibition of photographs in a shop 
window at Manchester (see 46 J. P. 19) ; but in R, v. Sarmm (1758), 1 Burr, 

516, the court quashed an indictment for getting a person to distribute hand- 
bills on a footway whereby it was impeded and obstructed. 

(h) R. v. Clark (1883), U Cqx, C. 0. 171 ; R. v. Rid^rdson (1896), Times, 

12th September, 
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It is also a nuisance knowingly to expose on a public highway a 
person or animal liable to transmit infection without taking reason- 
able precautions ( i ), or to set near a highway a trap baited so as to 
entice animals from the highway (k). 

267. If persons acting under statutory powers interfere with a 
highway, they must exercise due care to see that their works while in 
progress are so carried on, and when completed are so maintained, 
and that the public are not injured thereby ( l ). 

Sect. 2. — Remedies at Common Law . 

268. Every common nuisance is an indictable(m) misdemeanour, 
for which the defendant, if convicted, may be punished by fine or 
imprisonment, or both ( n ) ; and if the nuisance is still in existence at 
the time of the conviction, the court may also order him to abate 
it (o). Further, if the nuisance is continued after conviction, a 
second indictment may be preferred, and upon the trial thereof the 
former conviction will be conclusive evidence for the Crown that 
an obstacle complained of is in fact a nuisance, and that the 
way is a highway (p). If an owner of land adjoining a highway 
incloses part of the highway, his heir becomes responsible by 
merely continuing the nuisance (q). 

269. The Attorney-General, as custodian of the rights of the 
public, can maintain an action for an injunction to restrain the 
commission of a nuisance to a highway, or for a mandatory 
injunction directing its abatement, and in such an action no actual 
injury need be proved (r); but a member of the public can only 


(i) R. v. Vantandillo (1815), 4 M. & S. 73, per Le Blano, J. ; R. v. BurntU 
(1815), 4 M. & S. 272 (smallpox) ; R . v. Henson (1852), Dears. C. 0. 24 (glanders); 
compare Tunbridge Wells Local Board v. Bisshopp (1877), 2 C. P. D. 187. See 
also title Animals, Yol. I., pp. 397, 420. 

(k) Townsend v. Wathen (1808), 9 East, 277. 

(l) Holliday v. National Telephone Co ., [1899] 2 Q. B. 392, C. A. (explosion in 
laying wires) ; Maxwell v. British Thomson Houston Co, (1902), 18 T. L. B. 278, 
C. A. (contractor held liable for sub-contractor’s acts) ; Price v. South Metropolitan 
Oas Co. (1895), 65 L. J. (q. b.) 126 (gas company held liable for explosion, their 
main having been cracked by other persons’ excavations) ; Stacey v. Oas 
Light and Coke Co. (1911), 9 L. G. B. 174; as to failure to fill in excavations 
properly, see pp. 134, X36, ante. 

(m) For an indictment against joint offenders, see R. v. Lynn and Debney 
(1824), 1 C. & P. 528. The fact that a civil action is pending in respect of the 
same matters is no ground for postponement ( R . v. Bowles (1861), 2 F. & F. 371). 

( n ) Bac. Abr. tit. “ Nuisances” (D) ; R. v. Gregory (1833), 5 B. & Ad. 555. A 
merely nominal fine is of course frequently sufficient to meet the requirements 
of the case; see R. v. Incledon (1810), 13 East, 164 ; R. v. Paget (1862), 3 F. & F. 
29 ; R . v. Lewes Corporation (1886), 2 T. L. B. 399 ; R. v. Dunraven [Karl) (1837), 
Will. Woll. & Dav. 577. As to appeals and costs, see pp. 146, 147, ante. 

(o) R. v. Incledon , supra ; R . v. Pappineau (1726), 2 Stra. 686; R. v. Stead 
(1799), 8 Term Bep. 142. A writ de nocumento amovendo may issue to the sheriff ; 
see # Snort and Mellor, Practice of the Crown Office, 2nd ed., p. 560. 


|p) R. y.JIaybury (1864),_4 F. & F. 90. 


fo) Leev. Boothby (1635), 2 Boll. Abr. 137, tit. “ Nuisance ” (B 4). As to liability 
for acts of workmen, see R. v. Stephens (1866), 35 L. J. (a. B.) 251; as to 
a contractor’s liability, see R. v. Burt (1870), 11 Cox, C. C. 399. 

(r) A.-G. v. Shrewsbury {King si and) Bridge Co. (1882), 21 Ch. D. 752 ; A.-G. 
v. Barker (1900), 83 L. T. 245 ; London Association of Shipowners and Brokers v. 
London and India Docks Joint Committee , [1892] 3 Ch. 242, 270, O. A., per 
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maintain an action for damages or an injunction in respect of bbct.s. 
such a nuisance, if he has sustained therefrom some substantial Remedies at 
injury beyond that suffered by the rest of the public, such injury Common 

being direct and not merely consequential (s). If he asks for an ** w * 
injunction he should assert his rights promptly, otherwise he may 
be left to bis remedy in damages ( t ). An individual cannot main- 
tain an action for a declaration that a particular locus in quo is a 
highway (a). 

270. An authority which, in accordance with its duty, incurs What la 
expense in abating a nuisance on a highway under its management, 
sustains particular damage sufficient to support an action ( b ) ; and support au 
so does an individual who suffers injury to his person or action, 
chattels (c), or whose property is rendered difficult of access ( d ) or 

Kay, L. J. But if the nuisance is a trivial one the court will not grant an 
injunction merely because the Attorney-General is suing (A.-G. v. Sheffield 
Gas Consumers Co. (1853), 3 De G. M. & G. 304; Goldsmid v. Tunbridge Welle 
Improvement Commissioners (1866), 1 Ch. App. 346). As to lapse of time, 
see A.-G. v. Grand Junction Canal Co. (1909), 73 J. P. 421. As to mandatory 
injunctions, see titles Injunction ; Specific Performance. 

(s) Winterbottom v. Derby (Lord) (1867), L. R. 2 Exch. 316; Benjamin v. 
storr (1874), L. It. 9 C. P. 400 ; Fritz v. Hobson (1880), 14 Ch. D. 542. To such 
an action contributory negligence will afford an answer (B utter field v. Forrester 
(1809), 11 East, 60; Marriott v. Stanley (1840), 4 Jur. 320; Davies v. Mann 
(1842), 10 M. & W. 546; Flower v. Adam (1810), 2 Taunt. 314). As to the 
necessity for the Attorney- General being a party to a claim for an injunction 
unless the plaintiff has suffered special injury, see Wallasey Local Board v. 

( iracey (1887), 36 Ch. D. 593; Tottenham Urban District Council v. Williamson 
& Sons, [1896] 2 Q. B. 353, C. A. ; Ureter Corporation v. Devon (Earl) (1870), 

L. It. 10 Eq. 232, 241. As to liability where the damage is the consequence of 
a third person’s intervening act, see Clark v. Chambers (1878), 3 Q. B. D. 327 ; 

Hill v. New River Co. (1868), 9 B. & S. 303. 

(() Rogers v. Great Northern Rail. Co. (1889), 53 J. P. 484. 

(a) St. Ives Corporation v. Wadsworth (1908), 72 J. P. 73; Whitehouse v. 

Hugh , [1906] 1 Ch. 253 ; compare Taff Vale Rail. Co. v. Pontypridd Urban 
District Council (1905), 69 J. P. 351. 

(/>) Lodge Holes Colliery Co., Ltd. v. Wednesbury Corporation , [1908] A. C. 

323; Benfieldside Local Board v. Consett Iron Co. (1877), 3 Ex. D. 54; Acton 
Urban District Council v. London United Tramways (1901), Ltd. (1908), 73 J. P. 

6; Louth Urban District Council v. West (1896), 60 J. P. 600; Cavan County 
Council and Bailitborough Rural District Council v. Kane, [1910] 2 I. R. 644. 

Kemble, an individual liable to repair a highway ratione tenures or otherwise 
could similarly recover in respect of a nuisance causing him extra expense 
(Egerly y s Case (1641), 3 Salk. 183). 

S E.g., if he or his horse fall into a ditch dug across the road (4 Yin. Abr. tit. 
imin,” p. 506), or if he collides with some obstruction therein (Fowler v. 

Sanders (1617), Cro. Jac. 446 ; Clark v. Chambers , supra). See Fenna v. Clare <k Co. 9 
[1895] 1 Q. B. 199, and Wakelin v. London and South Western Rail. Co. (1886) 12 
App. Cas. 41, as to evidence sufficient in the case of an unexplained fatal 
accident to connect the injury with the nuisance ; and see title Damages, 

Vol. X., pp. 318 et seq . 

(d) Kg., by the narrowing, diversion, or other alteration of the highway by 
which it is approached (Spencer v. London and Birmingham Rail. Co. (1836), 8 
Sim. 193 ; Cook v. Bath Corporation (1868), L. R. 6 Eq. 177 (back entrance cut 
off) ; Benjamin v. Storr, supra (vans mocking access for an unreasonable time) ; 

Barber v. Penley, [1893] 2 Ch. 447 (private nuisance by crowd outside theatre) ; 
and the following compensation cases, Beckett v. Midland Rail. Co. (1867), 

L. R. 3 C. P. 82 (narrowing) ; Chamberlain v. West End of London and Crystal 
Palace Rail. Co. (1863), 2 B. & S. 617, Ex. Ch. (turning road into a cul de sac) ; 

Caledonian Rail • Co. v. Walker's Trustees (1882), 7 App. Cas. 259 (diverting a 
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Smt. s. otherwise prejudicially affected in value ( e ) ; if, however, the pro* 
Remedies at perty is leased, the injury must be of a permanent character to 
Common enable the reversioner to sue (/). Mere inconvenience and delay 
Law. suffered by all persons using the obstructed road is not sufficient to 
enable any one of them to maintain an action (g ) ; but substantial 
pecuniary loss occasioned to an individual by the fact that he or 
his servants cannot carry on his business, or can only do so by 
a circuitous or more costly journey, may be sufficient ( h ). It is not 
clear whether a trader can maintain an action on the ground that 
persons likely to pass his premises and do business with him are 
diverted along other streets (i). The obstruction by cne landowner 
of a footpath across his land will not entitle his neighbour to bus 
on the ground that obstructed passengers have trespassed on to his 
land (ft). 


Where act 
authorised by 
statute. 


271. Where something which would otherwise be a nuisance is 
authorised by statute, the remedy (if any) of an aggrieved indi- 
vidual is by proceedings for compensation (Z), unless the statutory 
powers have been exceeded, or exercised maid fide or negligently (m). 


road). As to the right of action when actual access to the highway from 
adjoining premises is obstructed, see p. 61, ante* 

(e) E.g semble, if his tenants are driven away (Baker v. Moore (1697), cited in 
Iveson v. Moore (1699), 1 Ld. Eaym. 486, 491). This decision was doubted in 
Bided v. Metropolitan Bail. Co. (Directors etc.) (1867), L. R. 2 H. L. 175; but see 
Beckett v. Midland Bail. Co. (1867), L. R. 3 C. P. 82, per Willes, J., at p. 102 ; 
Campbell v. Paddington Borough Council (1911), 27 T. L. R. 232 (loss of 
tenants through obstruction of view of an expected procession). 

(f) Mott v. Shoolbred (1875), L. R. 20 Eq. 22 ; Cooper v. Crabtree (1882), 20 
Ch. 1). 589, 0. A. 

(g) Winterbottom v. Derby (Lord) (1867), L. R. 2 Exch. 316. 

(/i) The plaintiff succeeded in the following cases: — Iveson v. Moore , 
supra; Maynell v. Saltmarsh (1665), 1 Keb. 847; Mart v. Basset (1681), 
T. Jo. 156; Bose v. Miles (1815), 4 M. & S, 101; Oreasly v. Codling (1824), 
2 Bing. 263 ; Wiggins v. Boddington (1828), 3 C. & P. 544 ; Blagrave v. Bristol 
Waterworks Co. (1856), 1 H. & N. 369; Boyd y. Great Northern Bail. Co., 



removing 

(1691), Carth. 191, 194, and Hubert v. Groves (1794), 1 Esp. 148, as to which 
see Bose v. Miles, supra, and Wilkes v. Hnngerford Market Co. (1835), 2 Bing. 
(n. o.) 281. 

(?') Such an action was held to be maintainable in Wilkes v. Hungerford 
Market Go., supra (compare the American decision of Stetson v. Faxon (1837), 19 
Pickering, 147). That case was adversely commented on in Bided v. Metropolitan 
Bail. Co. (Directors etc.), supra , and Willes, J., in Beckett v. Midland Bail. Co., 
supra, at p. 100, regarded it as overruled; see also Martin v. Lcmdon County 
Council (1899), 80 L. T. 866, 0. A. ; but the later cases of Benjamin v. 
Starr (1874), L. R. 9 0. P. 400, and Fritz y. Hobson (1880), 14 Ch. D. 542, 
appear to support it. 

(k) Such trespass not being a natural consequence, the damages are too remote 
( Blagrave v. Bristol Waterworks Co., supra). Compare Sharp v. Powell (1872), 
L. R. 7 C. P. 253 ; and see title Damages, Yol. X., pp. 318 et seq. 

(l) See title Compulsory Purchase of Land and Compensation, Yol. YL, 
pp. 43 et seq. 

(m) See Martin v. London County Council, supra; Goldberg & Son., Ltd. 
v. Liverpool Corporation (1900), 82 L. T. 362, C. A.; Chaplin (W. H.) & Co., 
Ltd. v. Westminster Corporation, [1901] 2 Ch» 329; A.-G. v. Biver Thames 

(hmfipriiafftra 1 TTptti. Rr. "M\ 1- "... . .1 
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272. A person who places on a highway an obstruction neces- 
sarily dangerous to passengers is not relieved from liability by the 
intervening act of a third person who moves it from one part of 
the way to another (w). 

273. If a passenger acts reasonably and prudently in all the 
circumstances in trying to surmount an obstruction, and is injured in 
so doing without any carelessness on his part, he may maintain an 
action against the person causing the obstruction (o). 

274. The owner of the soil of a highway may remove therefrom 
any object the presence of which cannot be justified as incidental 
to the exercise of the public right of passage, whether such. object 
amount to a nuisance or not (p). Other persons have no right to 
interfere, even with a nuisance, unless it does them special injury (q), 
or unless it is impossible or, perhaps, unreasonably inconvenient, 
for them to pass without removing the obstruction (r). 

275. At common law the duty of repairing a highway includes the 
duty of preventing and removing obstructions ($). 


Sect. 3. — Statutory Power to protect Roadside Wastes and 

Rights of Way . 

276. In the case of main roads, other than those retained by 
an urban authority, the actual road and materials are vested in 
the county council (a), but not the roadside wastes, at any rate if 
they are more than mere grass margins, even though the public 
right of passage extends over the whole of them(fc). 


(n) Clark v. Chambers (1878), .3 Q. B. D. 327. 

(o) Lee v. Nixey (1890), 54 J. P. 807. 

Ip) R. v, Mathias (1861), 2 F. & F. 570. 

(g) Dimes y. Petley (1850), 15 Q. B. 276; Colchester Corporation v. Brooke 
(1845), 7 a B. 339, 377. 

(r) Dimes v. Petley , supra; Bateman v. Bluclc (1852), 18 Q. B. 870; 
Roberts v. Rose (1865), L. It. 1 Excli. 82, Ex. Oh. ; Chichester v. Lethbridge 
(1738), Willes, 71. A man cannot justify an entry upon land adjoining a 
highway and the removal of an object standing there, on the ground that at 
night such an obstacle might be a source of danger to persons wandering off 
the highway ( Arnold v. Holbrook (1873), L. B. 8 (i. B. 96). Nor can anyone 
not legally liable to repair a broken bridge justify as against the owner of 
the sou the construction of a new bridge ( Campbell Davys v. Lloyd. r 19011 2 
Ch. 518, O. A.). 

(e) R. v. Heath (1865), 6 B. & S. 678; Bagshaw v. Buxton Local Board of 
Health (1875), 1 Ch. 1). 220 ; Harris v. Northamptonshire County Council (1897), 
G1 J. P. 599; compare National Telephone Co. v. St. Peter Port {Constables ) , 
[1900] A. C. 317, P. 0. But they interfere at the risk of an action for trespass 
should the matter complained of be held not to have been an obstruction ; see 
Mill y. Hawker (1874), L. B, 9 Exch. 309, (1875) L. B. 10 Exch. 92, Ex. Ch. 
Therefore in cases of any doubt a judicial decision should be obtained; see 
Reynolds v. Presteign Urban District Council , [1896] 1 Q. B. 604. As to 
trespass generally, see title Trespass. 

(o) Local Government Act, 1888 (51 & 52 Yict. c. 41), a. 11 (6) ; and see 
p. 26, ante . 

(5) Curtis y. Kesteven County Council (1890), 45 0h« D. 504. 
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Power of 

xronty 

council. 


Duty of 
district 


In the case of main roads retained by an urban authority and 
other highways which are repairable by the inhabitants at large 
within an urban district, both the road and materials and roadside 
wastes subject to the public right of passage (c) are vested in the 
urban authority (i). 

277. The county council has power, upon its own initiative, to 
prevent and remove obstructions on main roads, and possibly other 
highways also, and to assert the right of the public to the use 
and enjoyment of the roadside wastes (e), whether vested in it 
or not(/). 

278. Without prejudice to the above-mentioned powers, or to any 
powers exercisable prior to 1894 by an urban sanitary authority(^), 
it is the duty of every district council to protect all public rights of 
way in its district and prevent them from being stopped up or 
obstructed, and to prevent any unlawful encroachment on any 
roadside waste within its district, whether vested in it or not; 
and this duty extends to rights of way in adjoining districts of the 
same county, if the district council considers that the stoppage or 
obstruction thereof would be prejudicial to its district (A). For 
these purposes the district council may institute or defend any legal 
proceedings, and generally take such steps as it deems expedient (i) ; 
and no such proceedings or steps are to be deemed unauthorised 
merely because the alleged right of way is found not to exist (/c). 
The council may proceed by indictment or by an action in the name 
of the Attorney-General, and may remove obstructions and defend 
proceedings brought against it for so doing ; and in such an action 
it and its servants may rely upon the Public Authorities Protec- 
tion Act, 1893 (l). It may also contribute money towards the 
defence of actions brought against individuals who have removed 
obstructions (m) ; and if it removes an obstruction it can recover 
the cost of so doing from the person who erected it (n). 


(c) Covcrdale v. Charlton (1S78), 3 Q,. B. D. 376. The joint effect of this case 
and Curtis v. Kesteven County Council (1890), 45 Ch. D. 501, appears to be that 
when there is an “ unretain od ” main road in an urban district, with a roadside 
waste beside it, the road is vested in the county council and the waste in the 
urban authority. 

(d) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 149 ; Local Government 
Act, 1888 (51 & 52 Yict. c. 41), s. 11 (2), (6). 

(e) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 11 (1). It is not 
clear whether these powers are general or are confined to main roads except 
where the highway authority makes default. 

r /) Harris v. Northamptonshire County Council (1897), 61 J. P. 599. 

fer) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 26 (7). 

;7i) I hid., s. 26(1). Possibly this provision will enable them to appeal 
against an order for diverting or stopping up a highway in an adjoining 
district. 

(i) Ibid., s. 26 (3). 

(k) Ibid., 8.26(5). 

(l) Greenwell v. Howell , [1900] 1 Q. B. 535, 0. A. ; OJfin v. Uochford Rural 
Council, [1906] 1 Ch. 342; compare MUl v. Hawker (1875), L. It. 10 Exch. 92, 
Ex. Ch. ; and see title Public Authorities and Public Officers. 

(m) R. v. Norfolk County Council , [1901] 2 X. B. 268. 

(n) Louth District Council v. West (1896), 65 L. J. (q. B.) 535. 
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279. In determining whether to interfere in the case of an 
alleged obstruction, a council does not act judicially, and the 
presence of an interested member does not invalidate its proceed- 
ings^). If the district council is informed by a parish council or 
parish meeting ( p ) of a rural parish that any public right of way 
within the district or an adjoining district in the same county has 
been unlawfully stopped or obstructed, or that any roadside waste 
within the district has been unlawfully encroached upon, it is its 
duty to take proceedings, unless satisfied that the information is 
incorrect; and if it refuses or fails to do so, the county council, on the 
petition of the parish council or parish meeting, may transfer to itself 
the powers and duties of the district council in the matter ( q ). No 
proceedings taken, by it are to be deemed unauthorised merely 
because the alleged right of way is found not to exist (r). 

280. In county boroughs, roadside wastes forming part of high- 
ways repairable by the inhabitants at large and subject to the 
public right of passage are vested in the borough council (s), which, 
without prejudice to any other powers, may exercise the powers of 
a district council as to the preservation of rights of way and 
roadside wastes (a). 

Sect. 4 — Miscellaneous Statutory Provisions. 

Sub-Sect. 1. — Encroachments . 

281. Any person who encroaches ( b ) upon a carriage way or cart- 
way by making any building, hedge, ditch, or fence thereon and 
within 15 feet of the centre thereof (c), is liable on summary con- 
viction at special or petty sessions (d) to a fine not exceeding 40s. 
If, after conviction or notice, he refuses to remove the obstruction (e), 


(o) Murray v. Epsom Local Board , [1897] 1 Ch. 35. 

(p) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 19 (8). 

(g) 1 hid., s. 26 (4), as was done in R. v. Norfolk County Council, [1901] 2 
K. B. 268. With regard to resolutions transferring powers to a county council, 
see ibid., s. 63, and title Local Government. For forms of representation 
and petition, and the order by the county council, see Encyclopaedia of Forms 
and Precedents, Vol. YL, pp. 401 — 403. 

(r) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 26 (5). 

1 8 ) Public Health Act, 1875 (38 & 39 Yict. o. 55), s. 149 ; Coverdale v. 
Charlton (1878), 3 Q. B. D. 376. 

(a) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 26 (7). 

lb) Highway Act, 1835 (6 & 6 Will 4, c. 50), s. 69. 

(cl The provision as to “ fifteen feet from the centre ” (as to which, see p. 9, 
ante) apparently confines this provision to metalled roads ; see Keane v. Reynolds 
(1853), 2 E. & B. 748. 

(d) The encroachment is not a continuing offence ( Coggins v. Bennett (1877), 
2 0. P. D. 568 ; Ranking v. Forbes (1869), 34 J. P. 486). Semble , the time runs 
from the date when the encroachment became substantial, or when some 
existing obstruction was substantially increased {Hyde v. Entwhtle (1884), 
49 J. P. 517). As to enforcement of orders made by courts of special or petty 
sessions, see title Magistrates. 

b (e) If a building etc. contravenes this provision, the authority has no discre- 
tion as to removing the obstruction or not ; but unless the owner has been 
convicted, he should be given an opportunity of justifying his act {Keane v. 
Reynolds , supra; Hopkins v. Smethwick Local Board of Health { 1890), 24 Q. B.D. 
712, C. A.). A conviction, though erroneous, will, if unreversed, protect the 
authority against an action for trespass {Keane v. Reynolds , supra). 
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the authority responsible for the way in question mast remove it, 
and may recover the expense of so doing, and any penalty imposed, 
by distress and sale of the offender’s goods. This provision, which 
is in force in all districts, applies onty to encroachments of the foar 
kinds specifically mentioned, and then only if the encroachment is 
actually on the via trita as well as within 15 feet of its centre (/). 

282. In the case of carriage and cartways (g) under the control of 
an authority who are successors of a highway board (h), any person 
who makes any building, pit, ditch, or other fence (i), or places any 
dung or other materials for dressing land or any rubbish, on the side 
of such way (k), either within 15 feet of the centre thereof (l), or so 
as to reduce its width to less than SO feet if it is fenced on both 
sides (m), is liable on summary conviction to a fine not exceeding 
40». and to pay the cost of removing the obstruction, even though 
the whole space of 15 feet from the centre has not been metalled. 

Sub-Sect. 2. — Obstacles on Highways . 

283. If any timber (ft), stone, hay, straw, dung, manure, lime, 
soil, ashes, rubbish, or other matter or thing whatsoever is laid 
upon any highway (o) so as to be a nuisance, and is not forthwith 
removed after notice (p) from the highway authority, Buch authority 
may, after obtaining a written order (a) from a justice, remove and 
dispose of the same, applying the proceeds towards the repair of 
the highways in the same parish ; provided that if any soil, ashes. 


(/) Evans v. Oaldey (1843), 1 Car. & Kir. 125; Chapman v. Robinson (1858) 
28 L. J. (m. C.) 30 ; comparo Lowen y. Kaye (1825), 4 13. & C. 3. 

( g ) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 51, as to the object o; 
which boo Easton v. Richmond Highway Board (1871), L. It. 7 Q. 33. 69, 74. The 
offence is not a “continuing” one ; see note (d), p. 163, ante . 

(A) Te., county councils and some rural district councils ; see pp. 25, 26, ante 

(i) This includes a temporary “guard” fence, erected to protect a young 
hedge on private property (Clarson v. Arnold (1890), 54 J. P. 630). 

(k) Apparently this provision does not apply to obstructions on the via trita , 
and it does not, of course, apply to erections on land that has never beer 
dedicated to the public, e.g., on the site of a ditch which the adjoining 
owner has retained ( Thorne v. FieJd\ 1869), 33 J. P. 727), or on common land 
over which the public have walked and driven without any legal right to do so, 
(Easton v. Richmond Highway Board, supra); but it is for the justices to say 
whether the site of the obstruction has ever been dedicated or not ; see p. 168, 
post. 

(l) See note (c), p. 163, ante . 

(m) See the proviso to the Highway Act, 1864 (27 & 28 Viet. c. 101), s. 51, 
which thus covers certain cases where the metalled road is not in the middle of 
the roadside waste. 


(w) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 73. See, as to the omission 
of the word “timber” in the operative part of 8. 73, ibid., being immaterial 
( Dixon v. Chester (1906), 70 J. P. 380). 

(o) The justices must determine, in case of dispute, whothor the locus in quo 
i b a highway ; see p. 168, post. 

(p) Por form of notice, see Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 118, 
Schedule, Form 15, and p. 170, post. 

(a) Such an order is permissive only, and the authority is not bound to act 
upon it (Morgan y. Leach (1842), 10 M. & W. 558). Semble, the person respon- 
sible for the nuisance should be summoned to show cause why an order should 
not be made ; see R. v. Oaisford , [1892] 1 Q. B. 381 ; Mould y. Williams (1844), 
5 Q. 23. 469. Such an order protects the justices from an action of trespass 
( Mould v. Williams, supra). 
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or rubbish laid on any highway are not of sufficient value to defray 
the expense of removing them, the person who so laid them must 
repay to the authority the expense of removal, such expense being 
recoverable as a penalty (b). 

StJB-SEOT. 3. — Trees, Hedges, or Banks Obstructing Carriage ways or Cartways. 

284 . Trees, bushes or shrubs may not be planted on any 
carriage way or cartway, or within 15 feet from the centre 
thereof (c) ; and if so planted, must be removed by the owner or 
occupier of the land within twenty-one days after notice from the 
highway authority, under a penalty of 10s. for every neglect (<#). 

285 . If a highway authority considers that a carriage way or 
cartway (e) is obstructed by any hedge or tree, it may apply for 
a summons (/) against the occupier of the land on which it grows 
for the removal of the obstruction. If the justices consider that 
there is an obstruction which should be removed, they may order 
the defendant to remove it within 'ten days ( g ) : if he makes default, 
he is liable to a fine not exceeding 40s., and the authority must 
remove the obstruction, and may recover the expense of removal 
and the fine by distross (h). 

286 . There are also special provisions applicable in the counties 
of Wilts, Dorset, Somerset, Devon, and Cornwall to such highway 
authorities as are successors to a highway board (i). If such an 
authority considers that any highway ( k ) is obstructed by any 
hedge, tree, or bank, or by anything growing on any bank adjoin- 
ing such highway, it may at any time of the year (l) remove such 


(6) J.e., under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 103, p. I70,postf. 
As to procedure for enforcement of orders of justices, see title Magistrates. 

(c) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 64. As to ascertaining the 
“ centre of a highway,” see p. 9, and note (c), p. 163, ante. This provision pro- 
hibits the planting of a tree on private ground, if it will be within 15 feet of the 
centre of an adjoining carriage way or cartway. It has no application to foot- 

1 >aths. Probably it does not apply to trees planted on the unmetalled part of a 
lighway, but more than 15 feet from the centre; but in such a case an indict- 
ment would lie. Apparently any tree planted since 1 835, and hitherto overlooked, 
might be dealt with under this provision if it was originally planted within 
15 feet of the centre of a carriage way or cartway. As to trees in streets, see 
p. 258, 'post . 

(d) Semble , in respect of every notice disregarded by him. 

( e ) This power does not extend to footpaths. 

(/) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 65. As to the issue of the 
summons and procedure thereon, see similar provisions relating to the cutting 
of hedges, p. 113, ante , and the cases there cited. 

(</) As to contents of summons and order, see note (d) p. 113, and note (e), 
p. 114, ante. If a tree, whether a timber tree or not, obstructs a carriage way 
or cartway, its removal may be ordered at any period of the year, notwithstand- 
ing the Highway Act, 1835 (5 & 6 Will. 4, o. 50), s. 66; see Bullen v. Walcely 
(1898), 62 f, P. 166. 

(h) As to the necessity for a demand, see Ex parte Whitmarsh (1840), 8 Dowl. 


P- 

(5 


(0 Highway Act Amendment Act, 1885 (48 & 49 Yict. c. 13). See also 
114, ante, 

(k) Not only a carriage way or cartway. 

(l) Thus getting rid of the restrictive prohibition in the Highway Act, 1835 
& 6 Will. 4, c. 50), s. 66 ; see p. 114, ante. 
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obstruction, with the consents of both the owner and the occupier 
of the premises on which it is situated. 

Sub-Sect. 4. — Catting Turf on Roadsides and Removing Soil . 

287. Paring turf or removing soil from the side of a road is an 
indictable nuisance if it causes a substantial obstruction (m), and is 
an actionable trespass as against the owner or occupier of the 
surface. In the case of carriage or cartways under the control of an 
authority who are successors of a highway board (n), any person, 
even the owner of the soil (o), who encroaches by removing soil or 
turf from the side (p) of such road, except for the purpose of 
improving it and by order of the authority, is liable to a fine not 
exceeding 40s. (j), and to pay the cost of repairing the injury. 

If a highway authority removes turf or soil, except bond fide for 
the improvement of the highway, it is liable, it is submitted, to 
an action at the suit of the owner of the soil, even though the 
surface is vested in it. 

Sub-Sect. 5. — Obstructions on Old Turnpike Roads. 

288. Every person who obstructs or encroaches in any of the 
following ways (r) upon a turnpike road disturnpiked after the 5th 
July, 1865, is liable to a penalty of 40$., to be levied by distress under 
the authority of a justice and payable to the informer, and the 
highway authority may abate the nuisance itself and recover the 
cost from the offender (a) : — 

By making any building, hedge, or fence on or at the side of the 
road, so as to reduce its breadth or confine its limits ; by filling or 
obstructing any ditch at the side thereof ; by making any building, 
hedge, or fence on any common or waste land on the side thereof 
within 80 feet from its centre if within three miles of any 
market town, or 25 feet if beyond that distance; by making 
any drain, gutter, sink, or watercourse across it, or otherwise 
breaking up or injuring its surface; by ploughing or breaking up 
the soil of any land, or turning a plough or harrow upon any land, 
or by making any other encroachment, within the above distances 
from its centre. 

Sub-Sect. 0 . — Various Offences on Highways. 

289. It is unlawful to permit cattle to stray on highways, or to 
commit any of a number of acts of obstruction thereon or of 
annoyance or danger to passengers or residents (6). 


! m ) See pp. 151 et seq. f ante . 

n) I.e., county councils and some rural district councils ; see pp. 25, 26, ante, 

o) Highway Act, 1864 (27 & 28 Viet. c. 101), s. 61. 

p) from land which has been dedicated to the public; see note (&), 
p. 164, ante. 

(<?) The offence is not a continuing one; see note (cT), p. 163, ante. 

(r) Annual Turnpike Acts Continuance Act, 1865 (28 & 29 Viet. c. 107), s. 2 ; 
Turnpike Roads Act, 1822 (3 Geo. 4, c. 126), s. 118. S. 124, ibid ., prescribes 
how the “ centre ” of a road is to be ascertained. 

(a) For the full provisions upon thispoint, see ibid. f s. 118. 

(6) See Highway Act, 1835 (5 & 6 mil. 4, c. 50), bs. 70, 72, 75—79 ; Town 
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290. It is an offence for any person (c) wilfully ( d ) to obstruct 
the passage of a highway or footway ; wilfully to destroy or injure 
the surface of a highway ( e ) ; to cause any injury or damage to a 
highway, or the hedges, posts, rails, walls, or fences thereof; 
wilfully or wantonly to remove or damage the posts, blocks, or 
stones fixed by the highway authority to protect horse causeways 
and foot causeways from damage by wheeled traffic (/) ; wilfully or 
wantonly to dig or cut down the banks (/) which secure a highway ; 
wilfully or wantonly to break, damage, or throw down the stones, 
bricks, or wood fixed upon the parapets of bridges, or otherwise to 
injure or deface the same (g ) ; wilfully or wantonly to pull down, 
destroy, obliterate, or deface any milestone or direction post upon a 


Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 28; Highway Act, 1864 
(27 & 28 Viet. c. 101), s. 25 ; and title Street Trapeio. 

(c) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 72. This provision is in force 
in urban as well as rural districts, and in the metropolis ( Hawkins v. Robinson 
(1872), 36 J. P. 756 ; Bach v. Holmes (1887), 56 L. T. 713). It enumerates a 
number of other offences ; see title Street Traffic. 

(i d ) A thing is done “ wilfully ” if it be done “ purposely ” {Feamley v. Ormsby 
(1879), 4 C. P. D. 136, 138, per Lord Coleridge, O.J.). “It amounts to this, 
that he knows what he is domg, and intends to do what he is doing, and is a 
free agent ” {Re Young and Harstoris Contract (1885), 31 Ch. D. 168, 175, C. A., 
•per Bowen, L. J.) ; compare also Gayford v. Chouler , [1898] 1 Q. B. 316 ; R. v. 
Senior, [1899] 1 Q. B. 283, C. C. li., per Lord Bussell of Killowen, C.J.. at 
pp. 290, 291. Therefore a person who deliberately opens a highway, relying on 
a valueless authority to do so, can be convicted of “ wilfully ” injuring it 
( Hawkins v. Robinson (1872), 36 J. P. 756). It is not clear how far the word 
“ wilful ” implies some act of commission ; it is not wilful obstruction merely to 
allow rainwater to flow on to a highway from eaves ( Crosdill v. Ratcliff (1862), 26 
J. P. 165), or trees to grow across it ( Walker v. Horner (1875), 1 Q,. B. I). 4), but 
under some circumstances neglect to remove an obstruction after notice to do so 
maybe wilful obstruction ( Gully v. Smith (1883), 12 Q. B. D. 121). A person 
cannot be convicted of wilfully injuring or obstructing a highway if his acts are 
only done in the assertion or reasonable exercise of his rights ; see St. Mary , 
Newington v. Jacobs (1871), L. It. 7 Q. B. 47 (injury to pavement by reasonable 
exercise of right of access to carriage way) ; Pease v. Paver (1875), 39 J. P. 407 
(winning underlying minerals); H. ( Christie ) v. Londonderry Justices , R. { Bal - 
lantine) v. Same , [1902] 2 I. B. 266 (deposit of goods on pavement); Sutcliffe 
V. Sowerby ( Highways Surveyors ) (1859), 1 L. T. 7 (removal of footbridge 
wrongfully imposed upon the land); Mercery. Woodgate (1869), L. B. 5 Q. B. 
26; Brackenborough v. Thor shy (1869), 33 J. P. 565 (ploughing up field foot- 
paths); Dunn v. Holt (1904), 68 J. P. 271 (reasonable use of a “vacuum 
cleaner ” outside a house). A meeting on a highway is not necessarily illegal 
(see cases cited in note (5), p. 49, ante), but persons have been convicted under 
this section for obstructing a highway by standing thereon and attracting a 
crowd to listen to music or speeches {Back v. Holmes (1887), 56 L. T. 713; 
Horner v. Cadman (1886), 55 L. J’ (m. c.) 110). Whether persons passing in 
procession alone a highway are responsible for an obstruction caused by it 
depends upon wnether under the circumstances the procession was a reasonable 
mode of using the highway {Lowdens v. Keaveney , [1903] 2 I. B. 82). In the 
case of temporary obstacles it is a question of degree whether the “ passage ” is 
obstructed or not {Dunn v. Holt, supra). In the case of a substantial permanent 
erection, evidence that particular persons were or were not obstructed is 
apparently immaterial {Read v. Perrett (1876), 1 Ex. D. 349). See also note (Z), 
p. 168, post. 

(«) Including a field footpath {Brackenborough v. Thorsby, supra. 

(/) I.c., fixed under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 24; see 
p. 115, ante. 

(g) As to malicious injuries to bridges, see, further, p. 169 ,post; and title 
Criminal Law and Procedure, Vol. IX., pp. 785, 791. 
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Sbot. 4. highway ( h ) ; to suffer any dirt, lime, or similar (i) offensive matter to 

Miscel- run or flow upon a highway from any building, erection, or premises 
laneons adjacent thereto; to lay any timber, stone, hay, straw, dung, 
Statutory manure, lime, soil, ashes, rubbish, or other matter or thing whatso- 
Pro vislo ns. ever U p 0n a highway (&), to the injury of such highway, or to the 
injury, interruption or personal danger of any person travelling 
thereon (0. 


Penalty on 291. A person committing any of the above offences may be 

convicUon convicted summarily before two or more justices (m), subject to an 

conv c ion. a pp ea j t 0 quarter sessions (n), upon an information laid by any- 
one (o), and may for each offence be ordered to pay a fine not 
exceeding 40s. over and above the damages occasioned by his act (p). 
Offenders whose names are unknown may be arrested without a 
warrant (q). 


Proof of 292. Upon the hearing of a charge in respect of such offences, 

dedication. it is for the justices to decide whether the locus in quo is a 

highway or not (r) ; similarly, if the defendant seeks to justify 
an obstruction on the ground that the highway was dedicated 
subject to the right so to obstruct it, it is apparently for them to 
decide whether such restricted or conditional dedication is 
proved ($). 


! h) As to the erection of milestones and posts, see p. 116, ante . 
t) Though the Act says “ whatsoever,* * the ejusdtm generis rule applies, 
and rainwater dripping from eaves is not within the prohibition (Crosdill v. 
Ratcliff (1862), 26 J. P. 165). 

( k ) An authority’s surveyor may be convicted under this provision if he places 
a heap of stones on a highway and leaves it unguarded at night ( Fearnley v. 
Ormsby (1879), 4 C. P. I). 136 ,* Smith v. Perry (1905), 70 J. P. 93). As to the 
removal of such obstructions, see p. 164, ante. 

(1) These words create only two offences, namely, doing an act to the injury 
of the highway, and doing an act to the injury, interruption, or personal danger 
of a passenger; and therefore a conviction for doing an act to the injury, 
interruption, and personal danger of a passenger is not void for duplicity 
(Smith v. Perry , supra . If an act is necessarily calculated to endanger or 
interrupt passengers, it is apparently unnecessary to prove that particular per- 
sons were ondangered or interrupted, see M'Kee v. M'Qrath (1892), 30 L. R. Ir. 
41 (bicycle on a footpath) ; compare Dunn v. Holt (1904), 68 J. P. 271 ; Hinder. 
Evans (1906), 70 J. P. 548; Head v. Perrett (1876), 1 Ex. D. 349. 

(m) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 103 ; see p. 170, post. 

(w) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 105. As to appeals against 
convictions under the Highway Acts, see p. 171, post. As to procedure on 
appeals to quarter sessions generally, Bee title Magistrates. 

(o) Bach v. Holmes (1887), 56 L. T. 713. 
f p) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 72. 

(y) Ibid., s. 79; and see p. 170, post. 

(r) Williams v. Adams (1862), 2 B. & S. 312 ; R. v. Bradley (1894), 58 J. P. 
199. 

(s) Leicester Urban Authority v. Holland (1888), 52 J. P. 788. But in R. 
(Christie) v. Londonderry Justices , R. (. BaUantine ) v. Same , [1902] 2 I. R. 266, 
an Irish court held that the justices’ jurisdiction was ousted by a bond fide claim 
that a highway had been dedicated subject to a right to deposit goods on it; 
and see Mercer v. Woodgate (1869), L. R. 5 Q. B. 26 ; Brachenborough v. Thorsby 
(1869), 33 J. P. 565 ; Ex parte Whittaker (1859), 23 J. P. 84 ; Pease v. Paver 
(1875), 39 J. P. 407. 



Part X. — Nuisances, Obstructions, Offences etc. 

Sub-Sect. 7. — Barbed Wire Fences. 

293. If a barbed wire fence (a) adjoining a highway is a 
nuisance (6), the local authority (c) may require the occupier of the 
land on which the fence is placed to abate the nuisance within a time 
not less than one month, nor more than six months (d). Upon his 
default, a court of summary jurisdiction, if satisfied that the wire is 
a nuisance to the highway, may order him to abate it ; and if he 
fails to comply with the order within a reasonable time, the 
authority may execute the order and recover summarily the expenses 
of so doing (e). 

Where the local authority is the occupier of the land in question 
any ratepayer within the district may take proceedings, and do 
everything which in other cases the authority is empowered to 
do (/). 

Sub-Sect. 8. — Unfenccd Quarries and Mines. . 

294. Dangerous quarries and open mine shafts within specified 
distances of a highway or place of public resort must be securely 
fenced by their owners (g ), and pits or shafts within specified dis- 
tances of a highway must be properly screened from view (/t). 

Sub-Sect. 9. — Malicious Injuries to Bridges etc. 

295. Certain injuries to highways and to bridges over or under 
them are criminal offences under the Malicious Damage Act, 
1861 (i). 


(a) T.e., a fence made with barbed wire, or in or on which barbed wire has 
beon placed. Barbed wire means “ any wire with spikes or jagged projections ” 
(Barbed Wire Act, 1893 (56 & 57 Yict. c. 32), s. 2). As to barbed wire fences on 
or near a highway being a nuisance at common law, see Elgin County Iload 
Trustees v. Innes (1886), 14 II. (Ct. of Sess.) 48; Bird v. Frost (1889), 56 J. P. 
164 ; Stewart v. Wright (1893), 57 J. P. 137, affirmed 9 T. L. R. 480 ; 
Collen v. EUis (1893), 32 L. E. lr. 491. 

(b) I.e. t if it “ may probably be injurious to persons or animals lawfully 
using such highway ” (Barbed Wire Act, 1893 (56 & 57 Yict. c. 32), s. 2). 

(c) For the purposes of the Barbed Wire Act, 1893 (56 & 57 Yict. c. 32), 
“local authority” means any county council, urban sanitary authority, 
sanitary authority in London, or other highway authority (ibid.). 

(d) Ibid., s. 3 (1). For a form of notice, see Encyclopaedia of Forms and 
ProcodGiits Yol. Yl*^ p» 414* 

(e) Barbed Wire Act, 1893 (56 & 57 Yict. c. 32), s. 3 (2). The expenses of 
executing the Act (so far as they are not thus recovered from occupiers) are to 
be defrayed as highway expenses (ibid., s. 5). 

(/) I bid., s. 4. As to enforcement of orders of courts of summary 
jurisdiction generally, see title Magistrates. 

( g ) See title Boundaries, Fences, and Party Walls, Yol. III., p. 130; 
Quarry (Fencing) Act, 1887 (50 & 51 Yict. c. 19); Metalliferous Mines 
Regulation Act, 1872 (35 & 36 Yict. c. 77), s. 13; Coal Mines Regulation 
Act, 1887 (50 & 51 Yict. c. 58), ss. 37, 59; and title Mines, Minerals, and 
Quarries. For forms of notice, see Encyclopaedia of Forms and Precedents, 
Yol. XI., up. 122, 123. 

( h ) Highway Act, 1835 (5 & 6 Will. 4, c. 60), s. 70 ; and see titles Boundaries, 
Fences, and Party Walls, Yol. HI., p. 130 ; Mines, Minerals, and 
Quarries. 

(i) 24 & 25 Yict. c. 97, ss. 33, 34, 51, 52, 53; see title Criminal Law and 
Procedure, Yol. IX., pp. 785, 786, 791. 
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Sect. 6. — Legal Proceedings . 

Stjb-Sect. 1 . — Notices and other Documents . 

296. Notices and other documents under the Public Health Act, 
1875 (j), may be authenticated and served in the manner therein 
provided. 

Sub-Sect. 2.— Farms. 

297. The forms of proceedings contained in the schedule to the 
Highway Act, 1835 ( k ), are to be used upon all occasions, with such 
additions or variations as may be necessary, and no objection may 
be made or advantage taken for want of form in any such 
proceedings. 

Sub-Sect. 3. — Power of Arrest. 

298. Duly authorised officers or servants of a highway authority, 
and persons called by them to their assistance, and any other actual 
eye-witness of the offence, may seize and detain any unknown 
person who commits an offence against the Highway Acts (i), and 
take him forthwith before a justice (m). 

Sub- Sect. 4. — Recovery of Penalties. 

299. All penalties, forfeitures, and costs ( n ) (unless otherwise 
specially provided for) are recoverable summarily before two or 
more justices, and may be levied by distress (o). In default of 
distress the offender may be imprisoned with hard labour ( p ). 


(J) 38 & 39 Viet. c. 55, ss. 266, 267 ; see title Public Health and Local 
Administration. 

(k) 5 & 6. Will. 4, c. 50, s. 118. For conflicting opinions as to how far a 
similar provision in the earlier Highway Act was imperative or directory only, 
see Davison v. Gill (1800), 1 Fast, 64; and R. v. Casson (1823), 3 Dow. & By. 
(k. b.) 36, 40. Several of the scheduled forms are obsolete, and several others 
have been expressly repealed by the Summary Jurisdiction Act, 1884 (47 & 48 
Viet. c. 43). For summary proceedings generally, see title Magistrates. 

The following forms may still be found necessary or useful : — No. 4, form of 
highway rate ; No. 5, form of accounts ; No. 6, notice of intention to make 
highway (see ibid., s. 23, and p. 92, ante) ; No. 7, certificate of justices of high- 
way having been made in substantial manner (see ibid., s. 23, andp. 92, ante); 
No. 8, notice to remove snow etc. (see ibid., s. 26, and p. 114, ante) ; Nos. 10, 
11, licences from justices to get road-making materials (see ibid., ss. 53, 54, 
and pp. 109 et seq., ante); No. 12, information to enable justices to fix boundaries 
of highway lying in two parishes (see ibid., s. 58, and p. 99, ante) ; No. 13, 
summons on same; No. 14, order of adjudication on same; No. 15, notice 
from authority (as surveyor) to remove nuisance (see ibid., s. 73, and p, 164, 
ante) ; No. 16, order of two justices for widening a highway (see ibid., s. 82, and 
p. 104, ante); No. 17, certificate to be indorsed thereon if necessary; No. 18, 
consent of owner of land to making of new highway (see ibid., s. 85, and 
p. 73, ante) ; No. 19, notice of intention to divert or stop up highway (see ibid., 
s. 85, and p. 74, ante). 

e As to the meaning of “ Highway Acts,” see p. 24, ante. 

0 Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 79 ; see tit! 
and Procedure, Vol. IX., p. 302. 

(w) The costs referred to are costs incident to proceedings which may be 
had for imposing penalties and forfeitures (R. v. Eyton (1854), 3 E. & B. 390) ; 
but apparently they include costs of an appeal ordered to be paid by quarter 
sessions ( Sellwood v. Mount (1841), 1 Q. B. 726). 

(o) See title Distress, Vol. XL, pp. 221 et seq. 

\P) Highway Act, 1835 (5 & 6 Will. 4, c. 50), «. 103; Highway Act, 1862 


title Criminal Law 



Part X. — Nuisances, Obstructions, Offences etc. 


171 


If any person rescues or releases, or attempts to rescue or Sect. e. 
release, any distress or levy made under the authority of the Legal Pro* 
Highway Acts (q) before such distress or levy has been discharged ce eding a. 
by due course of law, he is liable upon summary conviction before Dfotres*. 
two or more justices to a fine not exceeding £20, and in default of 
payment to imprisonment with hard labour (r). 

Sub-Sect. 5. — Application of Penalties . 

300. The application of penalties recovered under the Highway Application 
Act, 1885 (s) and the Public Health Act, 1875 (t), is provided for by of P« nalt,ei ' 
those statutes. 

Sub-Sect. 6. — Justices . 

301. Justices may exercise at petty sessions any jurisdiction Justices at 
which they were authorised under the Highway Acts(u) to exercise petty SC88k ' m 
at special sessions (t?). 

302. No justice is disqualified from hearing highway cases merely Disqualifi. 
because he is a ratepayer or one of any other class of persons who catlon * 
may contribute to, or be benefited by, any fund to which any penalty 

that may be inflicted will be paid (tv) ; nor in cases under the 
Public Health Act, 1875 ( x ), because he is a member of a local 
authority. 

Sub-Sect. l.—Fees. 

303. The fees prescribed by the Highway Act, 1885 (a), and no Fces » 
others, are to be taken by the clerk of the peace, clerk to the justices, 

or others, for their services in the execution of the Act. 

Sub-Sect. 8. — Appeals, 

304. Any person who thinks himself aggrieved by any rate Appeal*, 
made under or in pursuance of the Highway Act, 1885 (6), or by 

any order, conviction, judgment, or determination made, or by any 

(25 & 26 Yict. c. 61), e. 4 7 ; Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 251 
etc. For summary proceedings generally, see title Magistrates. 

(q) As to the meaning of “ Highway Acts,” see p. 24, cmte, 

(r) Highway Act, 1835 (5 & 6 Will. 4, c. 50), 8. 75. 

($) Ibid., s. 103 ; and see p. 130, ante. 

(t) 38 & 39 Yict. c. 55, s. 254, as to which see title Local Government. 

(it) As to the moaning of “ Highway Acts,” see p. 24, ante . 

(v) Highway Act, 1864 (27 & 28 Yict. c. 101), s. 46. 

(w) Justices of the Peace Act, 1867 (30 & 31 Yict. c. 115), s. 2; and see title 
Magistrates. This section appears to have been overlooked in R. v. Qaisford , 

[1892] 1 Q. B. 381. 

(; x ) 38 & 39 Yict. c. 55, s. 258 ; and see title Local Government. Though 
not disqualified merely as a member of the authority, ho may be disqualified 
as having instigated the proceedings. 

(a) 5 & 6 WilL 4, c. 50, s. 110, which contains a proviso as to fees for 
recovery of rates under local Acts, now practically, if not entirely, obsolete. 

The prescribed fees are: — 6 d. for every information ; Is. for every summons or 
warrant, and 6 d. for the service thereof ; 6 d. for every notice, and 6d. for the 
service thereof ; U. for every order, and 6 d. for the service thereof; 2a. for 
every warrant of distress ; la. for every appointment; and 2a. for every 
conviction. As to the offices of clerk of the peace and clerk to the justices^ see 
title Magistrates. 

( b ) 5 & 6 Wifi. 4, o. 60 . 

H.L. — XVI. 


I 
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Skot. 5. matter or thing done (c), by any justice or other person in par* 

Legal Pro* suance of that Act (for which no particular method of relief is therein 
ceedings. appointed) may appeal to quarter sessions (d). There is a similar 
right of appeal against penalties exceeding £5 under the Highway 
Act, 1862 ( e ) ; against any summary conviction or order under the 
Highways and Locomotives (Amendment) Act, 1878 (/), and 
against any matter or thing done by a court of summary jurisdic- 
tion under the Public Health Act, 1875 (g ). 

Special cases. 305. Both quarter sessions (/t) and petty sessions (i) may state a 

special case for the opinion of the High Court. 

No certiorari. 306. Proceedings under the Highway Acts (k) and Public Health 

Acts are not to be quashed for want of form nor be removed by 
certiorari or other writ into the High Court (!)• 


Statutory 

remedy. 


Part XI, 


Excessive Weight and Extra- 
ordinary Traffic. 


Sect. 1 . — In General , 

307. Where (m) by a certificate of its surveyor (n) it appears 
to the authority which is liable, or has undertaken (o), to repair any 

(c) These words are not wide enough to give a right of appeal to a prosecutor 
when a summons is dismissed (ft. v. London County Keepers of the Peace and 
Justices (1890), 25 Q. B. D. 357) ; but they give a right of appeal when justices 
assess a price for an exhausted gravel pit (ft. v. Drayton Highway Board (1876), 
1 Q. B. D. 608), or refuse to approve a new road which an individual proposes 
to dedicate (ft. v. Derbyshire Justices (1858), E. B. & E. 69). 

(d) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 105. As to appeals to 
quarter sessions generally, see title Magistrates. 

(e) 25 & 26 Viet. c. 61, s. 47. 

(/) 41 & 42 yict. c. 77, s. 37. 

(<jr) 38 & 39 Viet. c. 55, s. 269. All appeals from summary convictions or 
orders are now regulated by the Summary J urisdiction Acts, for which soe 
title Magistrates ; in other cases by the section conferring the right of appeal. 
Eor appeals against highway rates, see title Kates and Bating. 

(h) They can do so at common law apart from the express provision on the 
point in the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 108. 

(i) See title Magistrates. 

(k) As to the meaning of “ Highway Acts,” see p. 24, ante . 

(l) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 107 ; Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 262. As to the effect of this provision, see title Crown 
Practice, VoL X., pp. 175—178. 

(m) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
8. 23, as amended and extended by the Locomotives Act, 189S (61 & 62 Viet. c. 29), 
b. 12. If the traffic amounts to a public nuisance, the persons who cause it may 
also be indicted (ttdgerly's Case (1641), March, 135; and soe p. 155, ante), or 
restrained by injunction (A.- (7. v. Scott , [1904] 1 K. B. 404, O. A.; A.-G. v. 
Scott , [1905] 2 X. B. 160, 0. A.); and, probably, may be sued for damages 
at common law by the authority or person liable for the repairs. See cases 
cited in note (5), p. 159, ante, 

( n ) As to this certificate, see p. 177, post. For a form, see Encyclopaedia of 
Forms and Precedents, Vol. XvT. , p. 295. 

(o) E.g,, under the Highway Act, 1864 (27 & 28 Viet. c. 101), s. 22 (see 
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highway, that, having regard to the average expense of repairing 
highways in the neighbourhood (p), extraordinary expenses have 
been incurred by it in repairing such highway by reason of the 
damage caused by excessive weight ( q ) passing along the same, 
or extraordinary traffic (r) thereon, it may recover in an action («) 
from any person by, or in consequence of, whose order (a) such 
weight or traffic has been conducted, the amount ( 6 ) of such expenses 
as may be proved to have been incurred by it by reason of the 
damage arising from such weight or traffie. 

A person against whom expenses are, or may be (c), recoverable 
under this provision may enter into an agreement with the authority 
concerned for the payment to it of a composition in respect of such 
weight or traffic ; and if he does so, he ceases to be liable to an 
action ( d ). 

Sect. 2. — Excessive Weight. 

308 . The term “ excessive weight ” has reference, not to the 
aggregate weight carried by a number of vehicles or by the same 
vehicle on different journeys, but to the weight put upon the road 
by a single vehicle with its load (e) ; and whether the weight of a 
vehicle is “ excessive ” or not must be determined by comparing it 
with the ordinary weights of vehicles upon the particular road in 
question — not upon roads in the neighbourhood generally (/). 

In making such a comparison it is necessary to consider what were 
the ordinary weights on such road prior to the year in which the 
damage was done ; for to take into account only that year might be 
an unreliable test (g) ; but weights which are excessive in one 
decade may not be so in the next ( h ). 


p. 112, ante); Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 148 (see 
p. 96, ante); or Local Government Act, 1888 (51 & 52 Yict. c. 41), 8. 11 (4) 
(see p. 27, ante). 

(р) As to the meaning to be attached to the words “extraordinary” and 
“ average ” expenses, see Billericay Rural Council v. Poplar Union and Keeling , 
[1911] 1 K. B. 734; and see p. 180, post . 

M See the text infra. 

tr) See p. 174, post. 

\s) As to the court, provisions as to limitation, and proceedings generally, see 
pp. 177 et seq.y post. 

(a) As to the person liable, see p. 176, post. 

(b) As to the measure of damages, see p. 180, post 

(с) He may make such an agreement before he commences the work likely to 
cause damage. 

(d) Highways and Locomotives (Amendment) Act, 1878 (41 &42 Viet. c. 77), 
s. 23. For forms of such agreements, see Encyclopaedia of Forms and 
Precedents, Yol. VI., p. 431, and Yol. XVI., p. 296. 

(e) Hill v. Thomas, [1893] 2 Q. B. 333, 0. A. ; Kent County Council v. V idler. 
[1895] 1 Q. B. 448, 0. A. 

(f) Aveland (Lord) v. Lucas (1880), 5 0. P. D. 211. 351, 0. A.; R. v. EUis 
(1882), 8 Q. B. D. 466. 

(g) Hemsworth Rural District Council v. Micklethwaite (1904), 2 L. G. E. 1084, 
per Wills, J. 

(A) At any rate, extraordinary traffic may thus cease to be extraordinary ; see 
Bromley Rural District Council v. Croydon Corporation , Same v. Chittenden and 
Simmons , Same v. Wood & Sons (1907), 5 L. G. E. 453 ; Hemsworth Rural District 
Council v. Micklethwaite, supra » 
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Sect, f . 

Excessive 

Weight. 


Effect of 
neglect to 
repair. 


“ Extra* 
ordinary 
traffic/’ 


Test 


Highways, Streets, and Bridges. 

On any particular road the weight of a traction engine may be 
excessive, although such weight and the width of its wheels are 
within the prescribed limits (i ) ; and a comparison between the 
pressure per square inch of the wheel surface of an engine and 
trucks and the pressure per square inch of the wheel surface of 
ordinary traffic is often fallacious (/c). 

The neglect of an authority to repair a road has no direct bearing 
upon the question whether the weight of a vehicle is excessive, or 
whether traffic is extraordinary, but may be important in considering 
the amount of damage ( l ). 

Sect. 8. — Extraordinai’y Traffic. 

309. “ Extraordinary traffic ” denotes a carriage of articles over 
a road at either one or more times, which is so exceptional in the 
quality or quantity of the articles carried, or in the mode or time of 
user of the road, as substantially to alter and increase the burden 
imposed by ordinary traffic on the road, and to cause damage and 
expense thereby beyond what is common (m). 

310. As in the case of excessive weight, the test is what is the 
ordinary traffic on the particular road, not on other roads in the 
neighbourhood (n). Therefore the fact that the traffic in question 
is the resultr of an important industry carried on throughout 
the district is no answer to an action, if such traffic has hitherto 
been confined to other roads ( o ) ; so, too, the fact that timber is the 
natural produce of land does not exempt from liability a man who 


(t) Aveland {Lord) y. Lucas (1880), 5 C. P. D. 211, 351, C. A. For these 
limits, see title Street Traffic. 

(k) Ibid. ; and Ilemsworth Rural District Council v. Micklethwaite (1904), 
2 L. G. R. 1084. The concentrated weight may brenk culverts, or depress the 
whole surface of the road*, or squeeze it into the ditches, although the broad 
wheels may not make ruts. See 11. v. Ellis (18S2), 8 Q. B. D. 466. 

(J) See p. 180, post. 

(m) Hill v. Thomas , [1893] 2 Q. B. 333, O. A. In this case the Court of 
Appeal carefully reviewed the earlier decisions, which are, therefore, of little value 
except as illustrations of the working of the rule as stated in the text. It 
should be noticed that Pickering Lythe East Highway Board v. Barry (1881), 8 
Q, B. D. 59, was overruled ; and WalHnyton y. Hoskins (1880), 6 Q. B. D. 206, 
supported only in view of the actual finding of the justices. The singularity of 
the product carried, or of the purpose for which it is carried, is not the sole 
criterion ; but exceptional purposes may have a tendency to produce, and may 
account for, extraordinary traffic (Hill v. Thomas, supra). As to the user of 
carts “ in strings ” and not proceeding at intervals, see Wolverhampton Corpora- 
tion y. Salop County Council (1895), 64 L. J. (M. 0.) 179. As to the weight of each 
load, see Geirumydd Rural District Council y. Green (1908), 72 J. P. 321, affirmed, 
[1909] 2 K. B. 845, C. A. 

(n) Ibid.; Aveland (Lord) y. Lucas , supra; and cases in notes (o), infra, and 
notes (p), (g), (r), p. 175, post. In considering what is ordinary traffic, previous 
years, and not only the year in question, should be considered (Ilemsworth Rural 
District Council y. Micklethwaite , supra). 

(o) Tonbridge Highway Board y. Sevenoaks Highway Board (1884), 49 J. P. 
340 (opening of a new quarry) ; Whitebread y. Sevenoaks Highway Board , [1892] 
1 Q.B. 8 (new quarry) ; Etherley Grange Coed Co. y. Auckland District High- 
may Board , [1894] 1 Q. B. 37, C. A. (new colliery) ; Shepton Mallet Rural 
District Council v. Wainwright & Co. (1908), 72 J. P. 459 ; Kent County Council 
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carries over an agricultural road a greater number of loads of SE0T - *• 
timber than has usually passed over it in a similar period (p). Extra- 

Where, however, a road is used for the carriage of timber, not ordinary 

at long intervals, but periodically in the ordinary course of Traffic, 
forestry, different roads being used in turn in different years, 
the timber traffic on the road, when its turn recurs, may be 
ordinary (q). 

The traffic put upon a road by any one person is not necessarily Extra, 
extraordinary because he uses the road more than others, and in tt9ef 

order to render him liable his traffic must be extraordinary as roft ' 
regards the ordinary user of the road as a whole by all who 
use it(r). 

311. Traffic which is extraordinary on a particular road may Extra, 
in the future cease to be so, and become ordinary. At what date ordinary 
it does so is a question of fact («). The change may in some cases q r „ est j 0 * of 
take place in a comparatively short time ( t ) ; but, where the species fact. 

of traffic in question is virtually confined to one or two individuals, 
their persistence in conducting such traffic for six or Beven years 
may not be sufficient to make it ordinary traffic of the particular 
road (a). 

312. In considering whether traffic is extraordinary or not, it is Effect of 
doubtful how far the character and construction of the road can character ot 
properly be taken into account, except as giving rise to the pre- 
sumption that traffic, up to the standard of which a road has 

been repaired, is traffic expected to be found upon it (b). 


v. Kent Coal Concession!, Ltd. (1908), 72 J. P. 507 ; WaUington v. Iloslcins (1880), 
6 Q. B. D. 206, as explained in Hill y. Thomas, [1893] 2 Q. B. 333, C. A. Lower 
Slrafforth Highway Board v. Hatfield Chase Co. (1893), 57 J. P. 567, turned, like 
WaUington v. Hoskins, supra, on the finding of the justices; it was not 
reported in time for consideration in Hill y. Thomas, supra. 

( p) Williams y. Davies (1880), 44 J. P. 347 ; Norfolk County Council y. Oreen 
(1904), 68 J. P. 223. See also two county court cases, one us to timber in a 
district where chair-making from local timbor was a common industry, Wycombe 
Rural Council y. Smith (1903), 67 J. P. 75 ; High Wycombe Rural District 
Council y. Palmer (1905), 69 J. P. 167. 

(q) Raglan Highway Board y. Monmouth Steam Co. (1881), 46 J. P. 598, 
explained in Oeirionydd Rural District Council y. Green (1908), 72 J. P. 321, 
affirmed, [1909] 2 KB. 845, 0. A. 

(r) Hill y. Thomas, supra; R. v. Williamson (1881), 45 J. P. 505. 

\s) Bromley Rural District Council y. Croydon Corporation, Same y. Chittenden 
and Simmons, Same y. Wood Sc Sons (1907), 5 L. G. It. 453 ; Williams y. Davies, 


supra. 

(t) Hemsworth Rural District Council y. MicMethwaite (1904), 2 L. G. E. 1084, 
per Wills, J. 

(a) Whitebread y. Sevenoaks Highway Board, [1892] 1 Q. B. 8 ; Bromley Rural 
District Council v. Croydon Corporation, Same y. Chittenden and Simmons, Same 
y. Wood & Sons, supra. 

(b) But see Bromley Rural District Council y. Croydon Corporation, Same v. 
Chittenden and Simmons, Same y. Wood Sc Sons, supra, per Walton, J., at 
p. 456. Persons proposing to put unusually heavy traffio on a road for the first 
time cannot by first improving the road escape liability for damage done to such 
road in its improved state (Shepton Mallet Rural District Council v. Wainwright 
St Co. (1903), 72 J. P. 459). 


176 


Highways, Streets, and Bridges. 


Shot, 4. 

Person “ by, 
or in conse- 
quence of, 
whose 
Order.” 

44 By whose 
order.*’ 

44 In conse- 
quence of 
whose order.” 


Excessive 

weight. 


Sect, 4. — Person “ by , or in consequence of, whose Order 99 (c). 

313 . “ By whose order 99 is not equivalent to “ at whose order 99 ; 
and a defendant who has nothing to do with the conduct of the 
traffic, or with the mode in which it is to be conducted, and has 
no power to give orders in relation to it, is not within those words. 
Their effect is to render liable the contractor or vendor who orders 
his servants to conduct the traffic (d). 

On the other hand, the words “ in consequence of whose order ” 
enable the highway authority in most cases to proceed, at its 
option, against the building owner, or other person ultimately 
responsible for the existence of the traffic on any road or in any 
form ( e ). The “consequence” referred to is the natural, and not 
the necessary, consequence of some order. Thus if a highway 
authority employ contractors to deliver quantities of stone for road 
repairing, knowing that in preceding years similar contracts have 
been executed by traction engine haulage, it may properly be held 
that the stone is so carried as a consequence of its order (/). 
As soon as it has been proved that, if the order had not been given, 
the damage would not have occurred, the plaintiff has made out 
a primd facie case ; but the defendant may rebut it by showing 
that the traffic complained of was not the natural consequence of 
his order, e.g., by showing that the mode of haulage adopted was 
unusual, or one which a person giving such an order would not 
reasonably contemplate (g). 

In cases of excessive weight the mere fact that a defendant 
has ordered a large quantity of material to be delivered does not 
necessarily make him responsible, if the vendors choose for their 
own reasons to overweight their vehicles (ft). 


( c ) Locomotives Act, 1898 (61 & 62 Viet, c. 29), s. 12 (1) (c), amending the 
Hignways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), s. 23, 
in consequence of the decision in Kent County Council v. Gerard ( Lord ), [1897] 
A. 0. 633. 

(i d ) Kent County Council v. Gerard ( Lord ), supra. See also the earlier cases 
now rendered practically obsolete by the alteration of the law in 1898 (Barnett 
v. Hoo Highway Board (1882), 46 J. P. 805 ; R . v. Ellis (1882), 8 Q. B. J3. 466 ; 
Lapthorn v. Harvey (1885), 49 J. P. 709 ; Colchester , Wemyss & Co, v. Gloucester- 
shire County Council (1897), 66 L. J. (Q. B.) 290 ; Pethick Brothers v. Dorset County 
Council (1898), 62 J. P. 579, C. A.). In only two cases, apparently ( Williams v. 
Davies (1880), 44 J. P. 347, and Kent County Council v. Vidler , [1895] 1 Q. B. 
448, O. A.), was the owner or ultimate recipient of the goods (and not the con- 
tractor) held liable, and in the latter case several contractors had been employed, 
and it was only the aggregate amount of their traffic that was extraordinary. 

(e) See the several actions tried together, sub nom, Bromley Rural District 
Council v. Croydon Corporation , Same v. Chittenden and Simmons , Same v. Wood & 
Sons (1907), 6 L. G. B. 453. As to joining both in one action, see p. 179, post. 

(/) Bromley Rural Council v. Croydon Corporation , [1908] 1 K. B. 353, 0. A., 
affirming [1907] 2 K. B. 39 ; Epsom Urban Council v. London County Council 

^ 2 Q. B. 751 ; Kent County Council v. Folkestone Corporation , [1905] 
. 620, 0. A. See also Kent County Council v. Kent Coal Concessions , Ltd. 
(1909), 73 J. P. 305, 0. A.; a case of “parent ” company and 44 subsidiary” 
company. 

(g) Reigate Rural District Council v. Sutton District Water Co. (1907), 71 J. P. 
405. 

(ft) Egham Rural Council v. Gordon , [1902] 2 K. B. 120. It was there 
proved that other large deliveries of bricks had been made in other ways 
without causing similar damage. 
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A contractor will be liable for damage caused by his carts 
although his employer, a railway company, might also be held liable 
for it under the provisions of the Bailways Glauses Consolidation 
Act, 1845 (i). 

Sect. 5. — Recovery of Expenses. 

314. The above provisions are not penal, and are intended to 
apply not only to unlawful user amounting to a public nuisance, 
but also to user which, though not ordinary, is perfectly legitimate 
and reasonable, the object being to ensure that a person using a 
highway for unuBual purposes should pay for any damage caused 
thereby (fc); and contributory negligence on the part of the 
authority in failing to keep their road in repair affords no 
defence (l). 

315. The certificate by the authority’s surveyor (m) is a condition 
precedent to an action (n). Its object is to bring to the authority’s 
attention the fact that extraordinary expenses within the meaning 
of the section have been incurred ; and, if it does this, its form is 
immaterial (o). 

It is also necessary that the damaged highway should have been 
repaired, and the expenses actually incurred, before the action 
is launched (p). 

316. Such actions must be commenced, as a general rule, within 
twelve months of the time when the damage was done ( q ) ; and, 
therefore, an authority can only recover in respect of so much of 
the damage as was done within the twelve months preceding the 
issue of the writ. If the injury has been going on for a longer 
period, evidence must be given to show how much of the expense is 
to be attributed to those twelve months (r). 


(t) 8 & 9 Yict. c. 20 ; Bee Barnett v. JIoo Highway Board (1882), 46 J. P. 805, 
and, generally, title Railways and Canals. 

(k) Hill Y. Thomas, [1893] 2 Q. B. 333, 0. A. ; Aveland (Lord) v. Lucas (1880), 
5 0. P. D. 211, 351, C. A. ; Savin v. Oswestry Highway Board (1880), 44 J. P. 
766. See Story v. S heard, [1892] 2 Q. B. 515, for' a decision that such actions 
are proceedings for a personal tort, and do not lie against the executor of the 
person who did the damage ; and see title Tout. 

(/) Hemsworth Rural District Council v. Mickletliwaite (1904), 2 L. G. R. 1084. 

(m) A person who has acted as surveyor, though appointed only by a 
minute not sealed or countersigned, can give a valid certificate (Lancaster v. 
Harlech Highway Board (1888), 52 J. P. 805). Quaere whether a mere temporary 
surveyor could do so ; see Lewis y. Weston-super-Mare Local Board (1888), 40 
Ch. X). 55. 

(n) Chesterfield Rural Council v. Newton , [1904] 1 3L B. 62, 0. A. ; Bromley 
Rural District Council v. Chittenden (1906), 70 J. P. 409, C. A. 

(o) Epsom Urban Council v. London County Council , [1900] 2 Q. B. 751 ; and 
see Wirral Highway Board v. Newell , [1895] 1 Q. B. 827, where the certificate 
included several roads; Milne Co. v. Aberdeen District Committee (1899), 2 F. 
(Ct. of Sess.) 220, a case under a similar Scottish statute, where it was admitted 
that the figures in the certificate were arrived at by guesswork, but it was 
held to be sufficient. 

(p) Little Hulton Urban District Council v. Jackson (1904), 68 J. P. 451. For 
the time limit of actions, generally, see title Limitation of Actions. 

(q) Locomotives Act, 1898(61 & 62 Yict. c. 29), s. 12(1) (b). 

(r) See, e.g., Bromley Rural Council v. Croydon Corporation , [19081 1 K. B. 
353. 0. A. 
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317. To this rule there are two exceptions : — 

In the first place, where the damage done to the road is the 
consequence of any particular building contract or work extending 
over a long period, the action may be commenced within six months 
after the completion of the contract or work (s). The effect of this 
provision is to enable the authority, in the cases mentioned, to 
recover for damage done more than twelve months before 
action (t). 

The mere existence of contractual obligations, the performance 
of which is spread over a lengthy period, does not necessarily make 
the performance of such obligations a work extending over a 
long period of time within the meaning of this provision (a) : there 
must be the execution of some definite and entire “ work ” as dis- 
tinct from the mere performance of a quantity of labour (b). A con* 
tract for the building of any physical construction is a “ building 
contract ” ( c ). 

Where a building contract involves different operations within the 
same district and connected together so that each would be useless 
without the others, the six months run from the constructional 
completion of the whole work contracted for, and not from the 
completion of the particular operation actually causing the 
damage (d), nor yet from the final termination of contractual 
relations between the parties, where by the existence of a 
maintenance clause, or provisions for retention money, such 
relations may last beyond the date of actual completion of the 
works ( e ). 


(2) Public 318. Secondly, where the defendant is a public authority and 
Authorities. the damage has been done by it in pursuance, or execution, or 

intended execution of some Act of Parliament, or some public duty 


(s) Locomotives Act, 189S (61 & 62 Yict. c. 29), s. 12 (1) (b). This exception 
applies equally whether the traffic has been carried “ by ” or “in consequence 
of ” the defendant’s order ; see Kent County Council v. Folkestone Corporation , 
[1905] 1 K. B. 620, 0. A. 

(t) Kent County Council v. Folkestone Corporation , supra , per Yauqiian 
Williams, L.J., at p. 631. 

(a) The removal of a large quantity of felled timber under several contracts 
extending over two years is not such a work ( Norfolk County Council v. Green 
(1904), 68 J. P. 223), nor is the supply of road materials as and when required 
for general purposes during a period of twelve months ( Bromley Rural Council 
v. Croydon Corporation , [1908] 1 K. B. 353, 0. A.). 

(b) There must be a “unity of work” (Kent County Council v. Folkestone 
Corporation , supra). How far the “ work ” must be a work of construction, or 
demolition, or the like, ejusdem generis with work done under a “ building con- 
tract,” is not settled. 

(c) Carlisle Rural Council v. Carlisle Corporation , [1909] 1 3L B. 471, 0. A,, 
per Btjokley, L.J. 

(d) Lancaster Rural Council v. Fisher and Le Fanu f [1907] 2 K. B. 516, 0. A. ; 
Carlisle Rural Council v. Carlisle Corporation , supra. The date of completion is 
a question of fact ; see Reigate Rural District Council v. Button District Water Co. 
(1909], 73 J. P. 161, 0. A., where defects had to be remedied after apparent 
completion. See also title Building Contracts, Engineers, and Architects, 
Vol. III., p. 158. 

(e) Lancaster Rural Council v. Fisher and Le Fanu , supra ; Carlisle Rural 
Council y. Carlisle Corporation, supra ; Reigate Rural District Council v, Sutton 
District Water Co., supra . 
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or authority, the limit of six months under the Public Authorities 
Protection Act, 1893 (/), applies. This, however, is only the case 
where the authority carries out work directly through its servants 
or agents ; where it carries it out indirectly through an independent 
contractor, the statute does not apply, for the contractor is not 
executing a statutory duty, and the traffic is not conducted u by 99 
the order of the authority 

319. The expenses, if not exceeding £250, may be recovered in 
the county court, otherwise in the High Court (h); but it is 
doubtful whether, when the claim is for less than £250, the county 
court has exclusive jurisdiction (i). If a claim in the High Court 
is for more than £250 and the judgment for less, costs will be taxed 
on the High Court scale, if the judge certifies that the action was a 
proper one for the High Court (/c). 

320. Two or more separate defendants, who have conducted 
traffic on a road, cannot be sued in one action unless they are sued 
jointly ; if so sued, the plaintiffs will not be required to give par- 
ticulars as to the number and weight of the loads attributable to 
each defendant (Z). 

321. Where a contractor has given an indemnity to his 
employer against such expenses, he may be brought in as a third 
party (m). 

322. A defendant is not entitled to inspection of the authority’s 
books so far as they relate to other highways in the neighbourhood (n), 
but only of books relating to the particular highway(o). 


(/) 56 & 57 Viet. c. 61, s. 1 ; and see title Public Authorities and Public 
Officers. 

(g) Kent County Council v. Folkestone Corporation, [1905] 1 K. B. 620, 0. A, 
The traffic is not conducted “ by ” the order of the authority, which is only 
liable at all because a person is specially rendered liable for damage done “ in 
consequence of ” his order. 

( h ) Locomotives Act, 1898 (61 & 62 Yict. c. 29), s. 12 (1) (a) ; see title County 
Courts, Vol. VIII., p. 655. Under the Highways and Locomotives Amend- 
ment Act, 1878 (41 & 42 Viet. c. 77), s. 23, they were recoverable summarily; 
but are not so any longer, even in the case of damage by “light locomotives ” 
(A. v. Bath County Court Judge , [1908] 1 3L B. 958). 

(t) Chesterfield Rural Council v. Newton , [1904] 1 K. B. 62, C. A. ; Cliertsey 
Rural District Council v. Binns (1904), unreported, but see S. C. (1905), 69 J. P. 
(Journal) 28 ; Pratt and Mackenzie, Law of Highways, 16th ed., 810. Queers 
whether there is power to remove into the High Court by certiorari an action 
commenced in the county court {ibid. ; Oodmanchester Rural District Council 
v. Ifooley (1901), Times , 5th August). Even if there is power it will seldom be 
exercised ( ibid .). 

(Jc) And queers whether a certificate is necessary ( Chesterfield Rural Council v. 
Newton , supra). 

{1) Chesterfield Rural Council v. Newton , supra ; Local Government Chronicle. 
1902, 13th December. 

(m) See, e.g. t Bromley Rural District Council v. Croydon Corporation , Same v. 
Chittenden and Simmons, Same v. Wood & Sons (1907), 5 L. G. B. 453, and as to 
the construction of such an indemnity, see Croydon Rural District Council v. 
Sutton District Water Co. (1908), 72 J. P. 217, C. A. 

(n) Bromley Rural District Council v. Chittenden (1906), 4 L. G. E. 967. 

(o) And only by his solicitor, not by an engineer {ibid.). 
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323. The measure of damages is primd facie the difference 
between the sum expended in maintaining and repairing the 
particular (p) highway during the year or period (q) in question, 
and the average sum expended on it in previous years or in 
corresponding periods in such years. 

When a road has been so badly damaged that it is necessary to 
remake it entirely, the person responsible for the traffic may be 
required to bear the whole expense, although the road has been 
remade up to a higher standard (r) ; when, however, remaking is 
not really necessary, but the authority takes the opportunity of 
remaking and improving the road, the court will apportion the 
expense as best it can (s). 

In considering how much damage is attributable to extraordinary 
traffic, and how much of it would have ordinarily occurred during 
the period in question, wet or frost may be taken into account (£). 

324. Although the fact that an authority has neglected to repair 
its roads is not a complete answer to its claim (a), it may reduce 
the damages to a minimum ; for if the road was unfit for ordinary 
traffic, it is difficult, if not impossible, to show that any damage was 
occasioned by extraordinary traffic or excessive weight (b). 


Part XII. — Footpaths. 

325. Public footpaths are highways (c) ; and the general law as 
to highways applies to them ( d ). 


(р) Bromley Rural District Council v. Chittenden (1906), 4 L. G. It. 967 ; (1907), 
6 L. G. E. 453 ; Tonbridge Highway Board v. Sevenoaks Highway Board (1884), 49 
J. P. 310 ; Kent County Council v. Kent Coal Concessions, Ltd. (1908), 72 «J. P. 507 ; 
and compare Poole Highway Board v. Cunning (1882), 46 J. P. 708 ; Barnett v. 
Hoo Highway Board (1882), 46 J. P. 805; Exford Iron Ore Co. v. Dulverton 
Highway Board (1881), 45 J. P. 80. It would soem that the statement in 
Aveland {Lord) v. Lucas (1880), 5 0. P. D. 211, 351, C. A., that the cost of 
repairing other highways may m some degroe be considered must now be taken 
as incorrect. 

(<?) In Williarm v. Davies (1880), 44 J. P. 347, the expense per quarter was 
taken as the basis. 

(r) Bavin v. Oswestry Highway Board (1880), 44 J. P. 766; Kent County 
Council v. Kent Coal Concessions , Ltd., supra. 

(s) See, e.g., Bromley Rural District Council v. Croydon Corporation, Same v. 
Chittenden and Simmons, Same v. Wood & Sons (1907), 5 L. G. E. 453; Kent 
County Council v. Kent Coal Concessions, Ltd., supra. 

(t) See Williams v. Davies , supra. 

(a) Savin v. Oswestry Highway Board , supra; Hemsworth Rural District 
Council v. Micklethwaite (1904), 2 L. G. E. 1084. 

(5) Hemsworth Rural District Council v. Micklethwaite , supra ; Aveland (Lord) 
y. Lucas , supra; Kent County Council v. Kent Coal Concessions, Ltd., supra. 

(с) They are so at common law ; see pp. 7, 9, ante. They are included in 
the definition of “ highways ” contained in the Highway Act, 1835 (5 & 6 Will. 4, 
c. 50), s. 5 (see p. 8, ante), and also in that contained in the Highways and 
Bridges Act, 1891 (54 & 65 Yict. c. 63), s. 6 ; “ in this Act the word ‘ highway * 
includes any public bridle path or footway.” See also title Easements and 
Peofits i Prendbe, VoL XL, pp. 284 et eeq. 

(d) Except where some statutory provision applies only to footpaths, or by 
its terms excludes them from its operation. 
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326. Like other highways, public footpaths owe their origin either 
to some statute or to dedication express or inferred (e) ; but 
Inclosure Acts and awards are the source from which the great 
majority of statutory public footpaths originate (/). In the case of 
public footpaths claimed by inferred dedication, it is necessary to 
bear in mind the rule that no such right as jus spatiandi is known 
to the law ( g ), and also the possibility of a restricted dedication. 
Footpaths, more often than any other kind of highway, are dedicated 
subject to rights reserved by the owner (ft), such as the right to 
maintain gates and stiles on the path, or to plough it out periodi- 
cally in due course of husbandry ; again, a footpath may be 
dedicated subject to an existing private right of carriage way (i), or 
along a towing path, embankment, or similar place, where the rights 
of the public must necessarily be subordinate to those of particular 
persons. In a town a footpath is frequently subject to the right of 
tradesmen to deposit goods, to market rights and, in a “ mews,” to 
the right to groom horses or wash carriages (ft). 

So-called churchways or church paths may or may not be public 
footways (j). 

327. The parish council (or, if there be no council, the parish 
meeting) of a rural parish may acquire public rights of way (includ- 
ing footways) for the benefit of the parish or part thereof (ft). 

328. In the case of footpaths which run by the side of and form 
part of public roads, the person or body liable to repair the roadway 
is liable also to repair the footway. Thus the county council is 
liable to repair footpaths by the side of main roads (Z), and the 
highway authority is liable to repair those by the side of ordinary 
highways repairable by the public ; but the county council may 
contribute, if it thinks fit, towards the repair and improvement 
thereof (m). 

Where a footpath has been recently dedicated by the side of, but 
on land not included in, an old highway, it is doubtful who (if any- 
one) ought to repair it ; and the question depends upon whether, on 
the facts of the particular case, the footpath is to be treated as an 


(e) As to which, see p. 33, ante . 

(/) Therefore any local inclosure award should be consulted in case of 
dispute as to rights of public footway. 

(g) As to this, seo pp. 39 et seq. t ante . 

(A) As to such rights, see pp. 46 et seq., ante. 

(t) As to the width of the land subject to the public right in such cases, see 
p. 68, ante , and as to the possibility of a public footpath being subsequently 
dedicated for more extended purposes, see p. 11, ante. 

(j) See p. 23, ante . 

(k) Local Government Act, 1894 (56 & 57 Yict. c. 73), s. 8 (g), as to which see 
p. 29, ante. A parish meeting may obtain the same powers by order of the 
county council. 

(J) Even in urban districts and where the county had between 1878 and 1888 
contributed nothing towards the cost of repairs [Re Warminster Local Board and 
Wilts County Council (1890), 25 Q. B. D. 450 ; Re Burslem Corporation and 
Staffordshire County Council , [1896] 1 Q. B. 24, 0. A. ; Derby County Council v. 
Matlock Bath and Scarthin Nick Urban District , [1896] A. 0. 315). 

(m) Local Government Act, 1888 (51 & 52 Yict. o. 41), a. 11 (10); see 
p. 129, ants. 
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accretion to, and subject to the same incidents as, the roadway, or 
as a path unconnected with it (n). 

Other footpaths, if dedicated before 1886, are repairable by the 
inhabitants at large (o), unless some individual is liable to repair 
them ratione tenurce , or otherwise. If dedicated since 1836, they are 
perhaps repairable by no one, unless they have been formally 
adopted (p). 

329 . As regards the extent of repairs, it may be that the duty 
to repair is not so extensive as in the case of a carriage road (q). 
Apart from this, extensive repairs to a path running across agri- 
cultural land, such as metalling, or replacing stepping-stones by a 
bridge, may be unlawful, as tending to enlarge the public right and 
throw a greater burden on the landowner (r). 

330 . The occupier of land over which a footpath passes is not 
liable for the repair of gates, stiles, and footbridges ( s ) along its 
course unless he is liable for the repair of the path as a whole (t) ; 
for when a path is dedicated subject to the existence of fences and 
ditches the public must accept it subject to the liability of gates, 
stiles, and bridges to wear and decay. But a person or body liable 
for the repair of a public footpath is apparently liable in law for 
the maintenance of the stiles and footbridges in a condition to 
admit of reasonably convenient passage by the public ( u ). 

331 . The erection of a gate or stile across a public path, where 
none has ever existed before, is a nuisance and illegal (a). 

Although a landowner or occupier cannot justify the substitution 
of a high locked gate for a low stile in a public footpath (6), he may 
substitute such a gate as a jury would find to be no prejudice to the 


(n) Derby County Council v. Matlock Bath and Scarthin NicJc Urban District , 
[1896] A. U. 315, per Lords Uersciiell and Davev. It may be doubted whether 
/ a dedicating owner would ever be held liable for the repairs of such an added 
footpath, even though he was liable for the repair of the existing roadway. 

(6) See pp. 82 ct seq. } ante . 

(p) 5 & 6 Will. 4, c. 50, 8. 23. As to the effect of this provision, seepp. 84, 85, 
ante , and as to adoption, see pp. 92 et seq., ante. 

(g) See p. 101, ante . 

(r) Arnold v. Blaher (1871), L. R. 6 Q. B. 433, Ex. Oh.; Sutcliffe v. Sowerby 
(Highways Surveyors) (1859), 1 L. T. 7 ; Radcliffe v. Marsden Urban District 
Council (1908), 72 J. J?. 475, in which Sutcliffe v. Sowerby ( Highways Surveyors ) , 
supra , was followed, and R. v. Helaugh (Inhabitants) (1863), Times, 18th April, 
not followed ; R. v. Barnes (1884), 1 T. L. R. 24. Where there is no duty to 
repair, there is no right to do so ( Campbell Davys v. Lloyd, [1901] 2 Ch. 518). 

(«) Such a footbridge will not be a “ county bridge’* (R. v. Southampton 
County (Inhabitants) 1852), 18 Q. B. 841). 

(0 I.c., ratione tenurce or under a statute or award (Bundle v. Hearle , [1898] 
2 Q. B. 83; Robbins v. Jones (1863), 15 0. B. (n. s.) 221). In the latter case the 
owner of an area grating was held not liable for an accident due to its con- 
dition because it was not used or worn out by him otherwise than as one of 
the public using a public highway on the side of which his house stands. But, 
of course, an occupier, although under no liability to the public, in order to 
have an effective fence, generally repairs gates and stiles before they become a 
nuisance to passengers, who would probably remove them. 

M See pp. 103, 104, ante. 

(a) James v. Hayward (1630), Oro. Oar. 184 ; and see p. 46, ante. 

(b) Bateman v. Burge (1834), 6 O. & P. 391. 
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public (c), but it is doubtful whether he might replace an existing 
gate by a stile (d), or whether the highway authority might sub- 
stitute the one for the other without his consent ( e ). 

332. Where a public footpath crosses a stream by means of 
stepping-stones (/), or where the public using it have to jump 
across a narrow stream or ditch (cf), the highway authority may 
not substitute a bridge without the owner’s consent. 

333. The parish council (h) of a rural parish may (subject to 
the general restrictions on its expenditure) undertake the repair 
and maintenance of all or any of the public footpaths within its 
parish, not being footpaths at the side of a public road ; but neither 
the existence nor the exercise of this power is to relieve any other 
authority or person from any liability in respect of such repair or 
maintenance (i). 

334. Where the width of a public footpath is not prescribed by 
the statute or document to which it owes its origin, the width 
must be ascertained by the extent of the public user (k). Where a 
made or formed footway exists by the side of a carriage or cart way 
repairable by the highway authority, it is the duty of the authority 
to maintain it 3 feet in width (Z). 

335. An obstruction, nuisance, or encroachment upon a public 
footway is punishable by indictment as in the case of any other 
highway (m) ; and certain obstructions and methods of user are 
specially forbidden by statute (n). 

336. Highway authorities must secure footpaths from damage by 
vehicular traffic by erecting posts, stones, or banks of earth (o) at the 


(c) Compare R. v. Bartholomew , [1908] 1 K. B. 554, 0. C. R. 

{d) For a stile, unless exceptionally low, must be more inconvenient to 
women and aged persons. 

(e) He may require the gate as a means of access, or the stile as a safer fence 
for liis stock. See the opinion of the Local Government Board on this point, 
referred to at 62 J. P. 61 7. 

(/) Sutcliffe v. Sowerhy ( Highways Surveyors) (1859), 1 L. T. 7. 

((/) Lade v. Shepherd (i735), 2 Stra. 1004 ; Radchffe v. Marsden Urban District 
Council (1908), 72 J. P. 475, not following It. v. llelauyh ( Inhabitants ) (1863), 
Times , 18th April. But a trifling widening of an existing footbridge may be 
permissible; see R. v. Barnes (1884), 1 T. L. R. 24. 

(h) Local Government Act, 1894 (56 & 57 Viet. c. 73), 8. 13 (2). A parish 
meeting may be empowered to do so by the county council. 

(t) The Local Government Board treats this provision as sanctioning expendi- 
ture on gatos and stiles (see 62 J. P. 617). It is submitted that, except with the 
consent of the owner and occupier, the council may not do any more extensive 
repairs than it would be the duty of a private individual to do if he were liable 
to repair the path ; and it is arguable that the provision confers no right to do 
repairs to any path which no person or authority is liable to repair ; see p. 102, 
ante, and cases cited in notes (l), (q), ibid. 

(k) As to this, see pp. 66 et seq ante . 

(/) Such appears to be the effect of the Highway Act, 1835 (5 & 6 Will. 4, 
c. 50), s. 80, now that the consent of the vestry is in effect the consent of the 
authority itself. 

(m) As to nuisances on highways, see pp. 151 et seq., ante. 

(n) See Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 72 ; Town Police Clauses 
Act, 1847 (10 & 11 Viet. c. 89), s. 28 ; and title Street Traffic. 

(o) Highway Act, 1835 (5 & 6 Will. 4 , c. 50), s. 24. 


188 

Part XII. 

Footpaths. 

Stepping- 
stones and 
footbridges. 


Power of 
parish 
council to 
repair certain 
public 
footpaths. 


Width of 
footpaths. 


Obstructions 
and nuisances 


Ouard posts. 



184 


Highways, Streets, and Bridges. 


Past XII. 
Footpaths. 


Liability to 
repair. 


41 County 
bridge.” 

Two 

meanings. 


side of such paths (p) or otherwise; and urban authorities may 
erect posts even in the middle or at the end of a footpath, but must 
have lights attached to them at night to prevent injury to 
passengers ( q ). 


Part XIII. — Bridges and Approaches 

thereto. 

Sect. 1. — '* County Bridge .” 

337. At common law the liability to repair a public bridge (r) or 
any part thereof lay primd facie upon the inhabitants of the 
county (*), riding or other subdivision of a county in the nature of 
a riding ( t ), or county of a town (a) in which it was situate. But 
this liability might be rebutted by showing that the bridge in ques- 
tion was repairable by some other district or by an individual or 
corporate body, or as part of the highway by the persons respon- 
sible for the repair of such highway ( b ). By statute this primd 
facie liability has, in the case of a county or a county borough, been 
transferred to the county council or the corporation of the borough, 
as the case may be (c). 

338. The term “ county bridge ” is used in two senses. In its 
narrower sense it means a bridge which lies within and is repair- 
able by a county or riding, and is contrasted with a “ hundred 
bridge,” a “ borough bridge,” a “ district bridge,” or a bridge 


(р) But not at the oxtromitios (Ellis v. Woodbridge (I860), 80. B. (n. s.) 290). 
\q) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 149 ; Lamlty v. East 

Jb-tjord Corporation (1891), 55 J. P. 133, C. A. ; Sheringham, Urban District 
Council v. Halsey (1904), 68 J. P. 395. 

(r) a bridge in a publio highway (7f. y. Bucks ( Inhabitants ) (1810), 12 
East, 192). 

(*) Statute of Bridges (1530-31), 22 Hen. 8, c. 5, s. 2, which only affirms the 
common law : see 13 Co. Bop. 33 (Fraser’s od.), Note (A) ; 2 Co. Inst. 702 ; 11. v. 
St. Peter' sin York Justices (1706), 2Ld. Baym. 1249. “A parish as to high- 
ways and a county as to bridgos are precisely on the same footing” (It. v. 
Oxfordshire ( Inhabitants ) (1825), 4 B. & 0., 194, per Littledale, J.). Seo also 
R. v. Salop ( Inhabitants ) (1810), 13 East, 95 per Lord Ellenborouoh, C. J. ; 
11. v. West Riding of Yorkshire (Inhabitants) (1802), 2 East, 342 ; R. y. New 
Sarum (Inhabitants) (1845), 7 Q. B. 941 ; A.-<?. v. West Riding of Yorkshire 
County Council (1903), 67 J. P. 173. 

(<) As to such subdivisions, see R. v. Isle of Ely (Inhabitants) (1850), 15 Q. B. 
827. They are now administrative counties of themselves. 

(a) As to counties of towns, see R. v. New Sarum (Inhabitants), supra ; R. v. 
Dorset (Inhabitants) (1881), 45 L. T. 308 ; R. v. Southampton County (Inhabi- 
tants) (1886), 17 Q. B. D. 424, 438; R, v. Southampton County (Inhabitants) 
(1887), 19 Q. B. D. 590. Most of them are now county boroughs, and therefore 
administrative counties. 

(b) See p. 190, post. The county must plead specially the liability of any 
other body or person (West Riding of Yorkshire ( Inhabitants) v. R, (1813), 2 Dow, 
1, R. L. ; R. V. Norfolk County Council (1910), 26 T. L. R. 269). 

(с) Local Government Act, 1888 (51 & 62 Viet. o. 41), ss. 34 (1), (2), 79 (2) : 
and see pp. 188, 189, 192, port. 
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repairable by individuals. In its wider sense it includes all public 
bridges (d). 

The liability to repair bridges at once attaches to a newly-created 
administrative county (e ) ; and if the boundary of a county or 
borough be extended, a “ county bridge ” in the added area becomes 
repairable by the authority to which such area is transferred (/) ; 
but a transfer of area does not affect a liability which is based upon 
prescription or statute (g) 

339. Every bridge in a public highway (h), whether it be a foot- 
bridge, horse bridge, or carriage bridge (i), and whether erected by 
individuals (k), or by a public body (e.g., turnpike trustees) acting 
under statutory powers (l), is a “ county bridge ” in the wider sense 
of the term subject to the following qualifications : — 

(1) It must be a “ bridge,” that is, it must be erected over water 
flowing in a channel between banks more or less defined (m), but the 
fact that the channel is occasionally dry is immaterial (n). "Where 
a highway crosses a stream and adjacent low-lying land by a series 
of arches, some of which are normally dry, it is a question of fact 
whether the whole Beries forms one entire bridge, or whether there 
are several bridges, or whether the dry arches are mere culverts in 
the highway leading to the actual bridge (o). Every structure which 


$ 


See R. v. Chart and Longbridge (1870), L. R. 1 0. 0. R. 237. 

(e) li. v. Southampton County ( Inhabitants ) (1886), 17 Q. B. D. 424, 

(/) ll-*r- Norwich ( Inhabitants ) (1719), 1 Stra. 177; R. v. St. Peter's in York 
Justices (1706), 2 Ld. Raym. 1249; li. y. Brecon ( Inhabitants ) (1849), 15 Q. B. 
813. But the extension of a borough not liable to repair bridges does not 
relieve the county of its liability in respect of bridges in the added area (li. v. 
New Sarum (Inhabitants) (1845), 7 Q. B. 941 ; compare also B. v. Dorset 
(Inhabitants) (1881), 45 L. T. 308). 

(g) See Re Staffordshire and Derbyshire County Councils (1890), 54 J. P. 566. 

(h) li. v. Bucks (Inhabitants) (1810), 12 East, 192. A bridge dedicated to, and 
used by, the public does not uiffer from an ordinary highway bo far as the 
public right of passage is concerned (Bury Corporation v. Lancashire and York- 
shire Rail. Co. (1888), 20 Q. B. D. 485, C. A.). 

(»’) 11. v. Salop (Inhabitants) (1810), 13 East, 95, per Lord Ellenborougb, O.J. 

(k) R. v. Wilts (Inhabitants) (1704), 6 Mod. Rep. 307 ; li. v. Isle of Ely 
(Inhabitants) (1850), 15 Q. B. 827 ; Robbins v. Jones (1863), 15 C. B. (n. S.) 221, 
per Erle, O.J. 

(l) R. y. West Riding of Yorkshire (Inhabitants) (1802), 2 East, 342; R. y. 
Derbyshire (Inhabitants) (1832), 3 B. & Ad. 147 ; R. v. Oxfordshire ( Inhabitants ) 
(1825), 4 B. & C. 194. 

(m) Such was the interpretation put upon the words of the old form of indict- 
ment, namely, “ pons publicus et communis situs in altd regia via super flumen seu 
cursum agues” in R. v. Oxfordshire (Inhabitants) (1830), 1 B. & Ad. 289, 294; 
and compare R. v. Gloucestershire (Inhabitants) (1842), Car. & M. 506. A bridge 
over a canal may be a county bndge (North Staffordshire Rail. Co. v. Hanley 
Corporation (1909), 73 J. P. 477, 0. A). 

(n) R. y. Oxfordshire (Inhabitants), supra . Sir E. Coke defined pons as 
denoting omne quod super aquas transimus (2 Co. Inst. p. 700) ; and in explana- 
tion of the use of the word m a verse relating to Tadcaster, “ magnifies structum 
sine flumine pontem,” suggests “ vidit et scripsit poeta in cestateP 

(o) In R. y. Oxfordshire (Inhabitants), supra, arches at intervals in the road 
giving access to a bridge were held to be mere culverts and not separate 
bridges (see R. v. Oxfordshire (Inhabitants) (1827), 1 B. & Ad. 297, n.). In R. 
v. Derbyshire Inhabitants (1842), 2 Q. B. 745, forty- two arches were held to form 
one entire bridge, although the twenty-nine centre ones only took running water 
in flood time. 
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enables a passenger to cross a stream is not necessarily a county 
bridge ( p ) ; and it is a question of fact depending upon size and 
construction (q) (the existence of parapets, though not conclusive, 
being important (r) ), whether it is such a bridge, or a mere 
culvert (g) or insignificant structure (t) repairable as part of the 
actual highway. 

(2) Although a bridge may be a public bridge (a) in the sense 
that it lies in the highway and the public have a right to use 
it, it is not a county bridge unless it has been adopted or recognised 
by the inhabitants as a bridge for which the county or other area 
ought to be liable (b). In determining whether an inference of 
adoption or recognition should be drawn, the facts attending the 
erection of the bridge, its utility to the public (c), and the amount 
and character of the public user are all matters for consideration (d). 
A bridge erected by private persons for their own purposes, where 
no highway previously existed, may in course of time become so 
useful to, and so much used by, the public as to justify such an 
inference (e) ; but in such a case the inference ought not to be 
hastily drawn, if the cost of maintenance is heavy and the private 
advantage to the builders substantial (/). Where, however, a bridge 
has been built in the line of an existing highway, the inference is 
much more easily drawn, especially where the bridge, if not useful 


( р ) R. v. Southampton County [Inhabitants) (1852), 18 Q. B. 841, 8 53, per Lord 
Campbell, C.J. 

(g) R. v. Lancaster County ( Inhabitants ) (1868), 32 J. P. 711, per Black- 
burn, J. 

(r) 11. v. Whitney ( Inhabitants ) (1835), 3 Ad. & El. 69. 

(s) As in R. v. Whitney ( Inhabitants ), supra; It . v. Lancaster County 
[Inhabitants), supra. 

(f) R. v. Southampton County ( Inhabitants ), supra ; R. v. Middlesex 
(Inhabitants) (1832), 3 B. & Ad. 201 ; It. v. Lancashire (Inhabitants) (1831), 
2 B. & Ad. 813. 

(a) As to the meaning of the term “ public bridge,” which does not occur in 
the Statute of Bridges (1530-31), 22 Hen. 8, c. 5, 8. 2, see R. v. Rucks 
(Inhabitants) (1810), 12 East, 192, and note (//), p. 185, ante. 

(b) R. v. Southampton County ( Inhabitants ) (1887), 19 Q. B. D. 590. Prior to this 
decision it was understood to be the law that a oridge thrown open to the public, if 
in fact used by them and useful to them, became a county bridge (see Robbins v. 
Jones (1863), 15 C. B. (n. 8.) 221). It was recognised in earlier cases that where 
a bridge was built in a highway, and no indictment for a nuisance was pre- 
ferred, the county in a sense acquiesced in its construction and adopted the 
bridge (see It. v. St. Benedict , Cambridge (Inhabitants) (1821), 4 B. & Aid. 447, 
per Bayley J.); but such acquiescence and adoption were regarded only as 
evidence of utility, which was treated as the “ grand criterion ” (see R- v. ) Vest 
Riding of Yorkshire (Inhabitants) (1802), 2 East, 342; R. v. West Riding of 
Yorkshire ( Inhabitants ) (1770), 2 Wm. Bl. 685; R. v. Leake ( Inhabitants ) 
(1833), 5 B. & Ad. 469). In future it would seem that utility must be regarded 
merely as evidence of a tacit adoption. 

(с) Utility to the public must be distinguished from benefit to the landowner; 
see R . v. Oxfordshire (Inhabitants) (1827), 1 B. & Ad. 297, n. 

(d) R. v. Southampton County ( Inhabitants ) (1887), 19 Q. B. D. 590. 

^e) R . v. Wilts (Inhabitants) (1704), 6 Mod. Rep. 307. “ If a private person 
build a private bridge which afterwards becomes of public convenience, the 
whole county is bound to repair it” (R. v. Southampton County (Inhabitants) 
(1887), 19 Q. B. D. 590, 601, per Lord Coleridge, C.J.,but in R. v. Southampton 
County ( Inhabitants ) (1886), 17 Q. B. D. 424, Wills, J., had doubted this). 

(/) R. v. Southampton County (Inhabitants) (1887), 19 Q. B. D. 590. 
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to and used by the public, would be a nuisance to the highway (g). 
The following are instances of bridges in previously existing high- 
ways, which from evidence of user and utility have been held to be 
county bridges : a bridge erected by turnpike trustees ( h ) ; a bridge 
erected in lieu of a ferry (i) ; a carriage bridge erected in lieu of a 
footbridge and ford by the township customarily liable to repair the 
footbridge ( k ) ; a bridge used only when a ford is dangerous (Z) ; a 
brick carriage bridge substituted by turnpike trustees for a wooden 
bridge used by carriages only in flood time (m) ; a wooden footbridge 
affixed by turnpike trustees to the side of a cart bridge repairable 
by an individual (n) ; a bridge erected by an individual to give more 
commodious access to his tin works (o) ; and a bridge built by a 
miller over a ford which had always been inconvenient and some- 
times unsafe, but which he had for his own purposes rendered more 
inconvenient to the public (p). 

(8) Bridges built since the 24th June, 1803, in a county (q) by or 
at the expense of any individual or body (r), although used by and 
useful to the public, are primd facie not county bridges, unless erected 
under the direction or to the satisfaction of the county surveyors (s). 
But in the case of disturnpiked roads (t) all bridges formerly 
repairable (a) by the trustees (Z») have become county bridges (c); and 

(g) R. v. Southampton County ( Inhabitants ) (1887), 19 Q. B. D. 590; and 6ce 
note (6), p. 186, ante . In many cases a bridge could be built by the side of a 
ford on land dedicated to, but not in fact used by, the public without interfering 
with passengers ; in such cases the preferment of an indictment in the past 
would have been unlikely. 

(h) R. v. West Riding of Yorkshire ( Inhabitants ) (1802), 2 East, 342. 

(i) R. v. Bucks ( Inhabitants) (1810), 12 East, 192. 

(k) R. v. West Riding of Yorkshire ( Inhabitants ) (1770), 2 Wm. Bl. 685. As 
to the effect of widening or altering a bridge upon the liability of a person 
bound to repair the old bridge, see p. 195, post. 

(i I ) It. v. Northamptonshire ( Inhabitants ) (1814), 2 M. & S. 262 ; R. v. Devon 
(Inhabitants) (1824), Ky. & M. 144; compared, v. Buckingham (Marquis) (1815), 
4 Camp. 189. 

(m) R. t. Surrey (Inhabitants) (1810), 2 Camp. 455. 

'n) R. v. Middlesex ( Inhabitants ) (1832), 3 B. & Ad. 201. 

*6) R . v. Glamorganshire (Inhabitants) (1788), 2 East, 356, n. 

p) R. v. Kent (Inhabitants) (1814), 2 M. & S. 513. Hnd the miller created the 
inconvenience, he would have been liable to repair the bridge ; see p. 191, post . 

(q) This provision appears not to extend to hundred or borough bridges ; see 
Bridges Act, 1814 (54 Geo. 3, o. 90), s. 2; R. v. Chart and Longbridge (1870), 
L. E. 1 C. C. E. 237. 

(r) Including turnpike trustees (R. v. Derbyshire (Inhabitants) (1832), 3 
B. & Ad. 147 ; North Staffordshire Rail . Co. v. Ilanley Corporation (1909), 73 
J. P. 477, C. A.). 

(«) Bridges Act, 1803 (43 Geo. 3, c. 59) (commonly called “ Lord Ellenborough’s 
Act ”), s. 5. The surveyor must, if requested, superintend and inspect the 
erection of abridge, and an appeal lies to sessions against his decision (ibid.). 

(t) Although the language of the enactment is not clear, it appears to apply 
wnether the road was disturnpiked before or after 1870. 

(a) Even if the trustees had never in fact done any repairs to them (tf. 
Somerset (Inhabitants) (1878), 38 L. T. 452 ; North Staffordshire Rail . Co. v. 
Hanley Corporation , supra). 

(b) The provision applies where the same persons were trustees under the same 
Act, but under different trusts, of a bridge and the turnpike roads leading 
thereto (R. v. Dorset (Inhabitants) (1881), 45 L. T. 308). 

(c) Annual Turnpike Acts Continuance Act, 1870 (33 & 34 Yict. c. 73), s. 12, 
Where a road with a bridge repairable rations tenures became a turnpike road, 
and the trustees added new arches to the bridge and kept them in repair, it was 
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from the 16th August, 1878, to 1889 quarter sessions had power to 
take over as a county bridge any bridge erected after the 24th 
June, 1808, provided that the county surveyor certified it to be in 
good repair and condition ( d ). Since, the 1st April, 1889, the 
council of a county or county borough lias had general power to 
take over, maintain, and improve any existing bridge ( e ). 

A bridge built after the 24th June, 1803, to the approval of the 
county surveyor does not become a county bridge unless it has 
been adopted or converted by statute (/). 

The provision requiring the superintendence of the county 
surveyor does not apply to a bridge built before the 24th June, 
1803, but widened or reconstructed afterwards^). 

Sect. 2 . — Liability to repair Bridges. 

Sub-Sect. 1. — County Councils . 

340. In a county the primd facie liability to repair all “ county 
bridges ” ( h ) within it lies upon the county council ( i ) ; but it may 
rebut this presumption by pleading and proving (/c) that other 
persons are liable. Thus by immemorial custom or usage the 
inhabitants of some hundred (Z), rap e(?n), parish (n), township (o), 

held that on the expiration of the trust the new arches became repairable by 
the county, the old ones remaining repairable rations tenures (R, v. Bucking- 
ham County (1878), 43 J. P. 175). 

(d) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet. c. 77), 
8. 21. 

c) Local Government Act, 1888 (51 & 52 Viet. c. 41), ss. 6, 109 (1). 

/) R . v. Southampton County [Inhabitants) (1887), 19 Q. B. D. 590. 
g) R. v. Lancashire (Inhabitants) (1831), 2 jd. & Ad. 813 ; R . v. Devon ( Inhabi- 
tants ) (1833), 5 B. & Ad. 383 ; in the latter case a new wooden bridge was erected 
on the old stone abutments. See also R . v. Southampton County (Inhabitants) 
(1852), 18 Q. B. 841. 

(h) I.e.> “ county bridges 99 in the wider sense of the term; see R. v. Chart 
and Longbridge (1870), L. B. 1 C. C. B. 237. 

(i) As successors to the inhabitants, the quarter sessions, and the county 
authority (Local Government Act, 1888 (51 & 52 Viet. c. 41), ss. 3 (viii.), 79. 
Compare Salford County Borough Corporation v. Lancashire County Council 
(1890), 25 Q. B. D. 384, C. A. As to county bridges in the soke of Peterborough, 
see Local Government Act, 1888(51 & 52 Viet. c. 41), s. 64 (6). 

(k) See note (b), p. 184, ante . 

1) R. v. Chart and Longbridge , supra; R, v. Oswestry Hundred ( Inhabitants ) 
6 M. & S. 361 ; even though the boundaries of the hundred have 
varied within the time of legal memory. Hundred bridges still exist in 
Lancashire ; see stat. (1670) 22 Car. 2, c. 12, s. 13, for their probable origin. 
The provisions of Lord Ellenborough’s Act (Bridges Act, 1803 (43 Geo. 3, 
c. 59)), as to widening, improving, and rebuilding county bridges (see pp. 194 
et seg., post) apply equally to them (Bridges Act, 1814 (54 Geo. 3, c. 90), s. 2). 
The hundred rate for the purpose of repairing them is levied by the county 
council (Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (i.); see also 
Highways and Locomotives (Amendment) Act, 1878 (41 &42 Viet. c. 77), s. 20). 
In Kent hundred bridges were made county bridges by the Annual Turnpike 
Acts Continuance Act, 1875 (38 & 39 Viet. c. cxciv.), s. 10. 

(m) As to the repair of county bridges in the different rapes of West Sussex 
see the County of Sussex Act, 1865 (28 & 29 Viet. c. 37), s. 13. 

(n) R . v. JEcclesfield ( Inhabitants ) (1818), 1 B. & Aid. 348 ; R. v. Hendon 
(Inhabitants) (1833b 4 B. & Ad. 628. 

(o) R. v. West Hiding of Yorkshire ( Inhabitants ) (1821), 4 B. & Aid. 623 j 
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or borough (p),m&y be liable to repair all county bridges (q) within 
it, and no consideration for such liability need be alleged (r). A 
corporation or individual may also be liable ratione tenures, or by 
prescription, or statute to repair some particular bridge («), or it 
may be repairable by individuals whose interference with the 
highway necessitated its erection ( t ). 

341. The county council must also repair and maintain every 
bridge in the county carrying a main road (a), if repairable (b) by 
the highway authority, unless an urban authority has elected to 
retain such road. 

The expenses of the county council in repairing bridges are 
payable out of the county fund (c). 

342. A bridge in a highway, if it be not a county bridge ( d ), is 
repairable as part of the highway (e) by the persons (if any), liable 
to repair the highway. 

Sub-Sect. 2. — Borough Councils. 

343. A borough which is either a county borough or a county 
of a town, is primd facie liable to repair all “ county bridges ” (/) 
within it, and other boroughs may be liable by immemorial custom 
to repair all bridges, or a particular bridge, within them ( g ) ; but 
notwithstanding such general liability a corporation or individual 
may be liable to repair any particular bridge within the borough (/t). 

The powers and duties of the borough with regard to the repair 
of bridges within it are exercised by the borough council (i), and the 


A. -G. v. West Riding of Yorkshire County Council (190!}), 67 J. P. 173; R. v. 
Machynlleth and Pennegoes ( Inhabitants ) (1823), 2 B. & C. 1GG. 

(р) See the text infra . 

(7) See note (A), p. 188, ante. 

\r) R. v. Hendon ( Inhabitants ) (1833), 4 B. & Ad. 628. 

(«) R. y. Oxfordshire ( Inhabitants ) (1812), 16 East, 223 ; R. v. St) at ford- upon - 
Avon Corporation (1811), 14 East, 348 ; Baker v. Greenhill (1842), 3 Q. B. 148; 
R. v. Sutton (1835), 3 Ad. & El. 597 ; R. v. Middlesex ( Inhabitants ) (1832), 3 

B. & Ad. 201 ; R. v. Hayman (1829), 1 Mood. & M. 401 ; and see further, as to 
such liabilities, pp. 87 et seq., ante. 

(t) See p. 191, post. 

[a\ Local Government Act, 1888 (51 & 52 Viet, c. 41), s. 11. 

( h ) I.e. } if so repairable before the Act was passed or before the particular 
road was made a main road. 

(с) Formerly a rate in the nature of a county rate was levied under the 
statutes (1530-31) 22 Hen. 8, c. 5 ; (1702) 1 Anne, c. 12, and the County Bates 
Act, 1738 (12 Geo. 2, c. 29). There may be trusts for the repair of public 
bridges; see p. 130, ante. As to county finance, see title Local Govern- 
ment. 

(d) J.c., if it comes within on6 of the three exceptions mentioned on pp. 185 
et seq.y ante . 

(e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 5 ; R. v. Southampton County 
(Inhabitants) (1852), 18 Q. B. 841. 

(/) I.e.y “ county bridges’* in the wider sense of the term ; see p. 185, ante . 

(7) See supra, 

(h) See supra . 

( i ) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 119, re-enacting 

the Municipal Corporations (Bridges) Act, 1850 (13 & 14 Yict. c. 64); Local 
Government Act, 1888 (51 & 52 Yict. c. 41), s. 34 (2). As to indictments for 
pon-repairi see p. 192, post . ’ 
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expense is paid out of the borough fund or borough rate or money 
borrowed on the security thereof ( k ). 

344. Larger quarter sessions boroughs which have immemorially 
repaired their own bridges, and were prior to 1888 exempt from 
contributing towards the cost of maintaining county bridges, are 
still so exempt (i). 

345. Even if a structure in a highway within a borough is not 
repairable by the council out of the borough fund qua public bridge, 
it may yet be repairable by it in its capacity of highway authority 
out of another fund ; but in a non-county borough the county 
council must repair any bridge carrying a main road not retained by 
the urban authority, if it is repairable by the highway authority (m). 

Sob -Sect. 8 . — Highway Authorities. 

346. Highway authorities are liable to repair as part of the 
highway any bridge, culvert, or similar structure in a highway 
repairable by the inhabitants at large which is not a county 
bridge (n), unless the county council is liable on the ground that 
the highway is a main road (o). 

347. An urban or rural highway authority (p) may, by agree- 
ment witli the county council (q), take on itself the maintenance, 
repair, cleansing, or watering of any road over any county bridge 
and the approaches (r) thereto, on such terms as may be agreed 
upon. 

Such an authority may also, by agreement with the proprietors 
of any canal, railway, or tramway, either adopt or maintain any 
existing or projected bridge, viaduct, or arch within its district over 
or under any such canal, railway, or tramway, and the approaches ( r ) 
thereto, as parts of roads repairable by the inhabitants at large (s) ; 
or itself construct it at the expense of the proprietors or, with the 
consent of two-thirds of their number, pay any portion of the 
expenses of such construction or alteration, or of the purchase of 
any adjoining lands required for the purpose (t). 


(&) Municipal Corporations Act, 1882 ( 45 & 46) Yict. c. 60), s. 119; Local 
Government Act, 1888 (51 & 52 Yict. c. 41), s. 32 (2). As to borrowing powors, 
see Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 1 19 (4) ; and as to 
mortgages, see Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 72. 

(1) Local Government Act, 1888 (51 & 52 Viet c. 41), 8. 35 (2); Bury St, 
Edmunds Corporation v. West Suffolk County Council , [1898] 2 Q. 13. 246. 

(to) See p. 189, ante . 

(w) For definition of highway in the Highway Act, 1835 (5 & 6 Will. 4, c. 50), 
e. 5, see p. 8, ante, 

(o) As to which, see p. 189, ante. 

(p) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 148 ; Local Government 
Act, 1894 (56 & 57 Viet. c. 73), s. 25. 

(q) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 79 (3). 

ir) As to the liability to repair roads over and approaches to bridges, see 
p. 193, post. 

( 5 ) Apparently, therefore, the inhabitants of the parish might be indicted in 
ease of non -repair. 

($) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 147 ; Local Government 
Act, 1894 (56 & 57 Viet. c. 73), s. 25. ^ As to the effect of such an agreement 
where the railway bridge covered by it was subsequently widened by a tram- 
way company, see Teddington Urban District Council v. London and South 
Westirn Bail. Co. (1910), 74 J. P. 119. 
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Sub-Sect. 4 .— Individuals : Bridget necessitated by Interference with 

Highways (u). 

348. Individuals may be liable to repair bridges by prescription, 
or statute or ratione tenurce (a). 

Where individuals have for their private purposes created 
a necessity for a public (fi) bridge, e.g., by cutting a canal or 
drain across an existing highway, or by deepening the water at a 
ford, and have built (c) a bridge in order to enable the public 
to exercise the right of passage, they must maintain and repair 
it, at any rate until they abandon their operations and restore the 
highway to its original condition (d). This liability is usually 
expressly imposed and defined, in the case of a statutory undertaking, 
by the undertakers’ special Act ; but, apart from any special pro- 
vision, the liability both to build (e) and maintain a bridge attaches 
where the highway is interrupted, or rendered seriously incon- 
venient (/), either with or without statutory authority (g). Subse- 
quent user by the public, being compulsory, cannot have the effect 
of adopting the bridge as a county bridge (/») ; but a mere plausible 
hypothesis that a bridge was probably made in such circumstances, 
without definite evidence to support it, is not sufficient to rebut the 
presumptive liability of the county (i). 

349. If a statute authorises an individual to erect a bridge over a 
river and to take tolls, and also while the bridge is being rebuilt or 
repaired to establish a ferry and take tolls, he cannot allow the 


(u) As to railway bridges and level crossings, see title Hail ways and 
Canals. 

(a) See p. 189, ante . 

(b) As to the liability of a canal company to erect private or occupation 
bridges, see Birmingham Canal Navigation (l Proprietors) y. Hickman (1892), 56 
J. P. 598, C. A. 

(c) In H. v. Kerrison (1815), 3 M. & S. 526, there was no evidence as to 
who built the bridge, but it had been repaired by the proprietors of the 
navigation who took tolls from vessels. 

(d) It, v. Kerrison , supra ; B. v. Kent ( Inhabitants ) (1811), 13 East, 220; B. 
v. Lindsey Tarts ( Inhabitants ) (1811), 14 East, 317 ; B . v. Isle of Ely ( Inhabitants ) 
(1850), 15 Q. B. 857 ; Manley v. St. Helens Canal and Bail . Co. (1858), 2H.&N. 
840; Caledonian Bail way v. Glasgow Corporation , [1909] A. C. 138. Semble, the 
liability attaches to successive owners of the undertaking or lands benefited 
by the operations. 

(e) See R. v. Kerrison , supra , and R. v. Isle of Ely {Inhabitants), supra , where 
apparently there was no express statutory direction upon the point. 

\f) R* v. Kent {Inhabitants) (1814), 2 M. & S. 513 (as to which see B. v. 
Kerrison , supra , and B. v. Isle of Ely { Inhabitants ), supra), must apparently be 
explained on the ground that the ford was previously an inconvenient one and 
was only made slightly more inconvenient. Semble , therefore, in any particular 
case it may be a question whether the public have received such a benefit as 
would justify the bridge being treated as a county bridge. 

{g) At the present time such an interference with a highway without statutory 
powers could hardly be possible; but “if a man erect a mill • . . and make 
a new cut • . . and a bridge over it • . . this bridge ought to be repaired 
by him who has the mill and not by the county ” {B. v. Stratford (Prior) (1314), 
1 Boll. Abr. 368, questioned in B. v. Kent (Inhabitants) (1814), 2 M. & S. 613 ; 
but supported in R. v. Isle of Ely (Inhabitants), supra). 

(h) See B. v. Isle of Ely ( Inhabitants ), supra. 

(t) A.-Q. v. West Riding of Yorkshire County Council (1903), 67 J. P. 173. 
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bridge to remain permanently impassable and yet take ferry tolls, 
but’ must either repair it or abandon his enterprise ( j ). 

350. A canal company erecting swing bridges to carry a highway 
over its canal must see that such bridges are not kept open for an 
unreasonably long time (A), and that while they are properly open 
the public run no danger of walking unawares into the canal (l). 

Sub-Sect. 5. — Enforcement of Liability . 

351. The ordinary remedy in case of non-repair of a public bridge 
or its approaches is an indictment at common law (m ) ; but if the 
liability be in dispute, it may be determined in an action at the suit 
of the Attorney-General (n). A single justice may also, either on 
his own view or on information, still present at quarter sessions a 
county bridge insufficiently repaired (o). In a county the indictment 
should be against the council (p), in a county borough against the 
corporation (q), and in other boroughs against the inhabitants, 
except of course where the liability is upon the corporation (?•). 

352. No action will lie against a county council, a county sur- 
veyor, or the inhabitants of a county in respect of damage due to 
the non-repair of a county bridge (s). 

Sect. 8. — Extent of Repair . 

Sub-Sect. 1. — Rebuilding , 

353. The duty to repair a county bridge extends to rebuilding it, 

necessary, even though it be completely destroyed by natural 

causes (t), but not to widening it, even though it be dangerously 


(j) Nicholl v. Allen (1862), 1 B. & S. 916, 931, Ex. Oh. As to tolls generally, 
see p. 62, ante; and as to ferry tolls, title Ferries, Yol. XLV., p. 5G0. 

(k) Wiggins v. Roddington (1828), 3 C. & P. 544. 

( l ) Manley v. St, Helens Canal and Rail . Co, (1858), 2 II. & N. 840. 

g (m) Either at assizes or sessions (stat. (1530-1531) 22 Hen. 8, c. 5, s. 1). A 
rand jury can no longer “present” a bridge except by indictment (Local 
overnment Act, 1888 (51 & 52 Yict. c. 41), s. 78 (3) ). As to indictments and 
other common law remedies, see further, p. 138, ante. If the obligation to repair 
is bond fide disputed the indictment may be removod into the King’s Bench 
Division (see stat. (1694) 5 6 Will. & Mar. c. 11, s. 5; 11, v. Hampshire 

(Justices) (1834), 3Dowl. 47), and the provision in the stat. (1702) 1 Anno, c. 12, 
s. 5, that no indictment for not repairing bridges shall bo removed by certiorari 
does not prevent a change of venue (R, v. Wilts ( Inhabitants ) (1704), Aolt (k. b.), 
339; R, v. Southampton County ( Inhabitants ) (1886), 17 (i B. D. 424). The 
statute of Anne does not apply to bridges repairable by a parish or private 
person ( R . v. Ilamworth ( Inhabitants ) (1731), 2 Stra. 900) ; nor does it prevent 
a certiorari issuing at the prosecutor’s instance (R. v. Cumberland ( Inhabitants ) 
(1795), 6 Term Rep. 194). Any fine imposed is payable to the county and not 
to the Exchequer (stat. (1702), 1 Anne, c. 12, s. 4). 

in) A.-G, v. West Riding of Yorkshire County Council (1903), 19 T. L. R. 192. 
(6) R . v. Brecon (. Inhabitants ) (1850), 15 Q. B. 813. 

(p) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 79 (2). 

(o) Ibid ss. 34 (1), (2), 79 (2). 

(rj A municipal corporation liable by prescription, charter, or otherwise to 
repair a bridge is a private party who “ owen ” to repair within the stat. (1530-31) 
22 Hen. 8,c. 5 ; see R. v. Oswestry Hundred (. Inhabitants ) (1817), 6 M. & S. 361, 365. 

(e) See p. 133, ante, for the distinction between acts of nonfeasance and 
misfeasance. 

(t) R, v. West Riding of Yorkshire {Inhabitants) (1770), 5 Burr. 2594 ; R, v. 
Bucks (Inhabitants) (1810), 12 East, 192. As to a covenant to repair including 
rebuilding, see Brecknock Navigation Co. y. Pritchard (1796), 6 Term Rep. 750. 
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narrow (w) ; and a company required by statute to build and keep Skct. 8. 
in repair a substantial bridge is probably not liable to erect a new Extent of 
bridge sufficient for the heavier traffic of a later period ( v ). Repa ir. 

An obligation to construct or repair a bridge over a highway or obligation 
canal may entail an obligation to raise the bridge if the land sub- to raise the 
sides and the highway or canal is properly I'aised to its original brid 8 e - 
level, thus not leaving sufficient headway ( w ). 


Sub-Sect, 2. — Repair of Approaches and Roadway, 

354. The liability to repair a. county bridge primd facie includes Duty to 
a liability to repair (x) the highway on either side forming the repair extend* 
approaches thereto (y) for a distance of 800 feet from each end of a PP roac ea 
the bridge (a), unless it can be proved that other persons are liable 
by prescription or otherwise to repair such highway (b). If, how- Exception*, 
ever, the bridge was built, or is to be treated as -built (<?), after 
1835 (( d ), and is repairable by a county, or part of a county, the 
actual surface of the highway leading to and passing over the bridge 
is repairable by the authority or persons liable to repair such 
highway before the bridge was erected (e) ; but this provision does 
not relieve the county of the liability to repair the actual structure 
of the bridge, or the earthwork, walls, or fences of the raised cause- 
ways and raised approaches or the land arches thereof (/). 

A highway authority may, however, agree with the county council 
to repair the roadway of and approaches to county bridges (g ). 

The above provision as to repairing 600 feet of highway applies 


;) R . v. Devon ( Inhabitants ) (1825), 4 B. & C. 670, overruling a dictum of 
Lora Kenyon, C.J., in R . v. Cumberland ( Inhabitants ) (1795), 6 Term Rep. 194. 

(v) R . v. East India Dock Co, (1888), 53 J. P. 277 ; but see Mauley v. St, 
Helens Canal and Rail. Co. (1858), 2 II. & N. 840. 

(w) Glamorganshire Canal Navigation Co. v. Rhymney Rail. Co. and Great 
W estern Rail . Co. (1903), 19 T. L. R. 240, C. A. ; North Staffordshire Rail. Co. v. 
Hanley Corporation (1909), 73 J. P. 477, C. A. (bridges over canals) ; see further, 
as to repairs due to subsidence, Atherton v. Cheshire County Council (1896), 60 
J. P. 6, O. A., and p. 61, ante. 

(®) As to raising the level to counteract a subsidence, see ibid. 

(y) R. v. IVest Riding of Yorkshire (Inhabitants) (1806), 7 East, 5S8, affirmed 
sub nom. West Riding of Yorkshire ( Inhabitants ) v. R. (1813), 5 Taunt. 284, 
H. L. ; R. v. Gloucestershire (Inhabitants) (1829), 8 L. J. (o. s.) (k. B.) 97. 

(a) Stat. (1530-31) 22 lion. 8, c. 5, s. 7 ; West Riding of Yorkshire (Inhabitants) 
v. R, (1813), 2 Dow, 1, II. L. A county council may thus be liable to 
repair a length of highway in an adjoining county (R. v. Devon (Inhabitants) 
(1811), 14 East, 477) ; if, however, the other county erects a bridge over another 
stream in such length, that county must itself repair such bridge (ibid.). 
The erection of a county bridge in an ancient highway relieved the parish of its 
existing liability to repair 600 feet of highway and transferred it to the county 
(T Vest Riding of Yorkshire (Inhabitants) v. R. (1813), 5 Taunt. 284, per Lord 
Eldon, L.C., at p. 300). 

(b) See ) Vest Riding of Yorkshire (Inhabitants) v. R. (1813), 5 Taunt. 284; and 
R. v. 1 Vest Riding of Yorkshire (Inhabitants) (1821), 4 13. & Aid. 623. 

(c) Bridges in disturnpiked roads which became county bridges by virtue of 
the Annual Turnpikes Acts Continuance Act, 1870 (33 & 34 Yict. c. 73), s. 12 
(see p. 187, ante), are to be treated as if built after the passing of the Highway 
Act, 1835 (5 & 6 Will. 4, c. 50). 

r d) Or 1836 ; see note (&), p. 84, ante, 

e) Highway Act, 1835 (5 & 6 Will. 4, c. 50), o. 21. 

f) Ibid.; R. y. Southampton County (Inhabitants) (1886), 17 Q. B. D. 424. 

(y) See p. 190, ante. 
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equally to individuals who are liable to repair the bridge by pre- 
scription (li) or ratione tenura ( i ) ; and the presumption of liability 
is not rebutted by proof that the parties charged have never repaired 
more than the actual bridge, and that no repairs are known to have 
been done to the approaches except by a modern turnpike trust (k). 

Where, however, persons have been authorised by a com- 
paratively modern statute (2) to cut through a highway upon 
condition of maintaining a bridge, the provision as to repairing 
600 feet does not apply ; and their liability to maintain and repair 
the approaches and roadway extends, or is confined, to so much of 
the highway on each side of the bridge as has been raised or other- 
wise interfered with by the construction of the bridge (m). 

355. A statutory obligation to construct a bridge, followed by a 
provision that the roadway over the same shall be formed and 
continued of a certain width (not specifying by whom), imposes on 
the undertakers the duty of maintaining not only the bridge, but 
also the approach and roadway (n). 

Sect. 4. — New Bridget : Improvement oj Bridget. 

356. A county council (o) may erect new bridges and maintain, 
repair, and improve them (p). It may also contribute half the 
cost of erecting any bridge, if its surveyor has certified it to be 
substantially built and proper to be maintained by the county ( q ), 
and may borrow money for all the above purposes (r). 

357. If any bridge or road at the end thereof (s), repairable by 
the county or any hundred therein (/), is narrow and incommodious, 
the county council ( u ) may order it to be widened and improved ; 


( h ) R. v. Lincoln Corporation (1838), 8 Ad. & El. 65. 

m Hertfordshire County Council v. New River Co., [1904] 2 Ch. 513. 

(k) R. v. Lincoln Corporation, supra. 

(l) E.g., one since 1600 ; see Hertfordshire County Council v. New River Co ., 
supra. 

(m) Nottingham County Council y. Manchester , Sheffield, and Lincolnshire 
Rail. Co. (1894), 71 L. T. 430 ; A.-G. v. Midland Rail. Co. (1909), 73 J. P. 337, 
C. A. ; R. v. Staffordshire and Worcestershire Canal Co. (1901), 65 J. P. 505 ; Hert- 
fordshire County Council v. New River Co., supra. But the statute may relieve 
them ot liability, e.g., may direct them to make approaches and maintain them 
for one year, as in A.-G. v. Oxford Canal Navigation (1902), 71 L. J. (cn.) 660. 

(n) A.-Q. v. Midland Rail. Co. supra; compare Caledonian Railway y. 
Glasgow Corporation, [1909] A. 0. 138. As to repairs of approaches, see p. 193 v 
ante. 

(o) Or county borough council. 

(p) Local Government Act, 1888 (51 & 62 Yict. c. 41), ss. 6, 34. The 
common law imposes no obligation on the inhabitants of a county to erect a 
bridge where there was none before (R. v. Devon (Inhabitants) (1825), 4 B. & C. 
670). 

(g) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Yict. c. 77), 
s. 22 ; Local Government Act, 1888 (51 & 52 Viet. c. 41), ss. 11, 34. 

(r) County Bridges Loans Extension Act, 1880 (43 & 44 Yict. c. 5), s. 2, 
subject to the Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 69. 

(s) As to the liability to repair approaches to county bridges, see p. 193, ante* 

It) Bridges Act, 1814 (54 Geo. 3, c. 90), s. 2. 

(u) Formerly the quarter sessions. Borough councils have similar powers in 
the case of borough bridges; see note (t), p. 189, ante. 
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and, if it is so decayed that it is necessary or expedient to take it Sect. i. 
down, the county council may order it to be rebuilt either on the old New 
site or on any more convenient one within two hundred yards (a). Bridges: 

The county council may, if necessary for any of the above pur- Xmprove- 
poses, acquire any land (not exceeding an acre for each bridge) mentof 

or buildings ( b ), by agreement (c) with the owners and persons B ridge s, 

interested (d), either for a lump sum or an annual rent ; and in 
default of agreement, or if the owners cannot be found, compensa- 
tion for the land and damage must be assessed by a jury at quarter 
sessions (e). 

A county council has also a general power to purchase land, and 
to borrow money for the purpose ; and it may acquire compulsory 
powers by means of a provisional order (/). 

The council of an administrative county (p) and highway autho- Combination 
rities have the same power of entering into agreements (h) with 
each other and with the council of an adjoining county, in relation y^hwaf* and 
to the construction, alteration, improvement (t), or freeing from improve- 
tolls of any bridge ( k ) or its approaches, as they have in the case of menU - 
main roads and other highways ( l ). 


358. Where a bridge repairable by individuals or by a parish or Where 
township has been widened or rebuilt (but not by the county), ig 

questions have arisen as to whether the original liability to repair transferred 

— — to county. 

(a) Bridges Act, 1803 (43 Geo. 3, c. 59), s. 2. At common law there was no 
power to alter the site of a county bridge (ft. v. Wilts (Inhabitants) (1704), 
llolt (K. B.), 339). 

(b) Bridges Act, 1740 (14 Geo. 2, c. 33); Bridges Act, 1814 (54 Geo. 3, c. 90), 

s. 1. 

(c) The agreement must now be made with the council and not the surveyor 
(Local Government Act, 18S8 (51 & 52 Viet. c. 41), s. 79). 

(d) As to trustees and guardians, 6eo note (e), in Jr a. 

(e) Bridges Act, 1803 (43 Geo. 3, c. 59), s. 2. No presentment by a jury is 
now necessary (Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 78 (3)). 

The Bridges Act, 1803 (43 Geo. 3, c. 59), s. 2, incorporates the provisions of stat. 

(1773) 13 Goo. 3, c. 78, ss. 16, 18, as to procedure at quarter sessions, sales by 
corporations and other incapacitated persons etc., which are practically re-enacted 
by the Highway Act, 1835 (5 & 6 Will. 4, c. 50), ss. 82, 83 (see note (5), p. 196, 
post). There appears to be implied power for guardians and trustees to agree as 
to tne compensation to be paid. Apparently also, if a bridge be re-erected on a 
new site and the highway diverted, compensation will be payable to persons 
in j ured by such diversion. 

(/) Local Government Act, 1888 (51 & 52 Yict. c. 41), ss. 65, 69. 

(g) 44 Administrative county ” does not apparently include a county borough ; 
see Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 100. This provision 
does not seem to authorise an agreement between highway authorities, unless 
the county council is also a party. 

(ft) Such an agreement snould be under seal; see Tunbridge Welle Improve • 
ment Commissioners v. Southborough Local Board (1889), 60 L. T. 172; and 
for suitable forms, see Encyclopaedia of Forms and Precedents, Yol. VI., 
pp. 415, 419. 

(t) A definition of “improvement” is contained in the Highway Act, 1804 
(27 & 28 Yict. c. 101), s. 48 (see p. 105, ante), and in the Development and 
Boad Improvement Funds Act, 1909 (9 Edw. 7, c. 47) (see note (t), p. 106, ante). 

(ft) A bridge constructed under this provision under the superintendence of the 
oounty surveyor will apparently become a county bridge, at any rate if the 
highway authority does not covenant to repair it. 

(1) Highways and Bridges Act, 1891 (54 & 55 Yict* o. 63), s. 3; and see 
pp. 188 et seq.j ante ; and as to forms, see note (ft), supra . 
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Scot. 4. 

New 
Bridges : 
Improve- 
ment of 
Bridges. 


Conveyance 
by Office of 
Works. 


Construction 
and main- 
tenance by 
Road Board. 


Powers in 

respect of 

county 

bridges 

and the 

approaches 

thereto. 


it remained or was transferred to the county. Alterations carried 
out by persons other than those liable to repair the original bridge 
( e.g ., by turnpike trustees) cannot increase the liability of the persons 
originally liable, who are discharged altogether if a new bridge of 
an entirely different character is substituted (m), and remain liable 
pro rata if the bridge is merely widened (n), the new bridge or 
added portion becoming repairable by the county (o). Where the 
persons liable to repair the bridge themselves effect alterations, 
it is a question of fact whether the resulting bridge is substantially 
the same or not. If so, the private liability to repair continues, at 
any rate pro rata(p); if not, it is extinguished (q ) ; and so far as 
it does not continue, the liability of the county attaches (o). 

359. The Commissioners of Works may convey to a bridge 
authority (r) willing and able to accept such a conveyance any 
bridge (*) under their management, and any land required for the 
purpose of widening or improving any bridge (s), either uncon- 
ditionally or upon such terms as may be agreed upon (t). 

360. The Eoad Board has the same powers of constructing and 
maintaining, and of contributing to the construction or improve- 
ment of, bridges and viaducts as it has in the case of roads ( u ). 

Sect. 5. — Miscellaneous . 

Sxjb-Sect. 1. — The County Surveyor . 

361. The county surveyor, who is appointed by the county 
council (a), has, in respect of county bridges and the approaches 
thereto, all the powers, authorities, and duties given by the High- 
way Acts of 1778(b) and 1835(c) to surveyors of highways in 

(m) R. y. Surrey ( Inhabitants ) (1810), 2 Camp. 455 ; compare R. v. Barker 
(1890), 25 Q,. B. D. 213, C. A. ; R. v. Pickering (1877), 41 J. 1\ 564. 

{n) R . v. Middlesex { Inhabitants ) (1832), 3 B. & Ad. 201 (where turnpike 
trustees bolted a wooden footbridge to a carriage bridge repairable rations 
tenures) ; R . v. Buckingham County (4878), 43 J. P. 175 (where they added new 
arches at the end of a bridge so repairable). 

(o) Unless prevented from so becoming by the Bridges Act, 1803 (43 Geo. 3, 
c. 59) ; see p. 187, ante . See also Macclesfield Corporation v. Great Central Rail . 
Co. (1911), 103 L. T. Jo. 547, C. A. (voluntary expenditure by county council 
on roadway repairable by defendants). 

(p) R. y. Adderhury East {Inhabitants) (1843), 5 Q. B. 187. If the widening 
is comparatively insignificant, and merely a mode of repair, sernble , the private 
liability extends to the whole of the widened bridge {ibid.). If a footbridge is 
enlarged to a carriage bridge, the liability of those who formerly repaired the 
footbridge remains pro rata {R. v. West Riding of Yorkshire {Inhabitants) (1787), 
2 East, 353, n.). 

{a) As where a footbridge is entirely pulled down and a carriage bridge sub- 
stituted {R. v. West Riding of Yorkshire {Inhabitants) (1770), 5 Burr. 2594). 

(r) I.e.y any local authority haying the duty of the care and maintenance of 
bridges. 

f«) Including approaches and abutments. 

U) Crown Lands Act, 1906 (6 Edw. 7, c. 28), s. 6. 

«) As to these powers see p. 28, ante. 

(a) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (x) ; stat. (1530-31) 
22 Hen. 8, c. 5, s. 1. 

(b) Stat. (1773) 13 Geo. 3, c. 78, which for this purpose is still in force (IS. v. 
Merionethshire {Inhabitants) (1844), 6 Q. B. 343) : these powers are practically 
identical with those of the Highway Act, 1835 (5 & 6 Will. 4, c. 50), which 
otherwise repealed the former Act. 

(c) 6 & 6 WilL 4. c. 60. 
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relation to getting materials, and the prevention and removal of 
nuisances and annoyances (d). 

Sub-Sect. 2. — Materials. 


Sscrr. 6. 

Miscel- 

laneous. 


362. The county surveyor or any person under contract for the Materials for 
rebuilding or repair of any county or hundred bridge, with the I®P? ir °* 
consent and by the order (e) of two justices, may also obtain the n ge8 ‘ 
necessary stone from any quarry in the county to which the bridge 
belongs, and must pay compensation for the value of the stone 
and the damage done, such compensation, unless agreed, to be 
ascertained by a jury at quarter sessions. But, unless with the 
owner’s consent, no stone may be taken from a garden, avenue, 
park, or inclosed plantation, or from land which has ornamental 
timber trees growing thereon (/). 


Sub-Sect. 3. — Contracts and Conveyances' 

363. The county council may contract with any person for Contracts for 
maintaining and keeping in repair any county or hundred bridge repair- 
and its approaches for any term not exceeding seven years nor less 

than one year (g ). 

364. Where any statute prior to the 13th August, 1888, provides Form of con- 
for a conveyance being made to, or a contract being made in the tracts and 
name of, the county surveyor, such conveyance or contract must conTeyance *' 
now be made to or with the county council (7t). 


Sub-Sect. 4. — Property in Tools and Materials 

365. All tools and materials are now vested in the county Property in 
council (i), and it may sue for any damage done to bridges and tools etc * 
other works maintained at the expense of the county, and to 
recover any property belonging to the county (k). 


Sub-Sect. 5. — Tolls. 

366. There are certain bridges for the passage of which tolls To11 * 
may be taken (Z). 


(<Z) Those powers are conferred by the Bridges Act, 1803 (43 Geo. 3, c. 59), 
s. 1, and the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 22. See R. v. 
Merionethshire ( Inhabitants ) (1844), 6 Q. B. 343; R. y. Brecon (Inhabitants) 
(1850), 15 Q. B. 813, as to these provisions remaining in force. 

(e) Against which an appeal lies to quarter sessions (Bridges Act, 1815 (55 
Geo. 3, c. 143), s. 4). V 

(/) Ibid., s. 1. The procedure is prescribed by ss. 1, 3, ibid . 

(g) County Bates Act, 1738 (12 Geo. 2, c. 29), s. 14; Bridges Act, 1812 
(52 Geo. 3, c. 110), s. 5; Bridges Act, 1815 (55 Geo. 3, c. 143), s. 5. 

(h) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 79 (3). 

(0 Bridges Act, 1803 (43 Geo. 3, c. 59), s. 3; Local Government Act, 1888 
(51 & 52 Viet. c. 41), s. 64. 

(&) Bridges Act, 1803 (43 Geo. 3, c. 59), s. 4 (the county council and not the 
surveyor (as under the Act of 1803) should now bring the action) ; see Nichols 
v. Marsland (1876), 2 Ex. D. 1, C. A., for an instance of an action in respect of 
damage to a county bridge. As to the property in the materials of a bridge 
erected and repaired by an individual, see Harrison v. Parker (1805), 6 East, 154. 

(1) As to tolls on highways and bridges, see p. 62, ante. 
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Sect. «. 

Bridges in 
South 
Wales. 

Bridges in 
South Wales. 


Sect. 6. — Bridges in South Wales . 

367 . Prior to the 1st April, 1889, the Highways and Locomotives 
(Amendment) Act, 1878 (m), did not apply to the six counties of 
South Wales (n) ; but the bridges in that district were regulated by 
the similar provisions of the South Wales Bridges Act, 1881 (a). 


Statutory 
powers to 
break up 
highways. 


Part XIV. — Interference with Highways 

under Statutory Powers. 

368 . By various statutes powers are given to local authorities, 
companies, undertakers and private individuals to break up, obstruct, 
and interfere with highways and bridges for the purpose of works 
of public utility (b), such as electric wires and mains (c), gas pipes (d), 
the construction and working of railways (e), sewers and drains (/), 
telegraph or telephone wires (g), light railways, tramways (h), and 
water pipes (i). 


Part XV. — Streets. 

Sect. 1 . — Metropolitan. 

Sub-Sect. 1 . — Statutes, Authorities and Areas. 

Principal 369. In the metropolis (A:) the principal statutes relating to 

statutes. Btreets are the Metropolitan Paving Act, 1817 (/) (commonly known 


(m) 41 & 42 Viet. c. 77. 

(n) Ihul.y s. 2 ; and see now Local Government Act, 1S88 (51 & 52 Yict. c. 41), 
is. 13, 109 (1). As to highways in South Wales, soe p. 31, ante . 

(a) 44 & 45 Yict. c. 14. 

( b ) For appropriate forms of agreement for such works, see Encyclopaedia of 
Forms and Precedents, Vol. VI., pp. 421, 426, 428. 

(c) See title Electric Lighting and Power, Yol. XII., pp. 564, 570 e t seq. 

(d) See title Gas, Vol. XV., pp. 307 et seq., pp. 325 et seq . 

(e) See title Bail ways and Canals. 

( f) See title Sewers and Drains. 

(g) See title Telegraphs and Telephones. 

( h ) See title Tramways and Light Railways. 

(t) See title Water Supply. 

(k) This title does not deal with the law applicable to the City of London 
(see p. 199, post) or certain special areas, i.e., Westminster Cathedral Close, 
Lincoln’s Inn, Gray’s Inn, Staple Inn, Fumival's Inn, the Charterhouse and 
Liberty of Saffron Hill, Hatton Garden, Ely Rents, and Ely Place. As to these, 
see Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), s. 146 ; Metropolis 
Management Act, 1855 (18 & 19 Yict. c. 120), 8. 237, Sched. C; Public Health 
(London) Act, 1891 (54 & 55 Yict. c. 76) ; London Government Act, 1899 
(62 & 63 Yict. c. 14), and schemes made thereunder; see also title Metropolis. 

(/) 57 Geo. 3, c. xxix. As to the implied repeal of certain provisions of this 
Act, see Fortescue v. St. Matthew , Bethnal Green , Vestry , [1891] 2 Q. B. 170: 
Gard v. City of London Sewers Commissioners (1885), 28 Ch. D. 486, 0. A. There 
has been no general repeal, express or implied (Wyatt v. Gems , [1893] 2 Q. B. 
325). 
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as Michael Angelo Taylor’s Act), the Metropolis Management Acts, Sbot * *• 
1855, 1862, 1890 (2) (wi), the Public Health (London) Act, 1891 (n), Metro- 
the London Building Act, 1894 (<?), and the various “ General politan. 
Powers” Acts of the London County Council. The authorities Areas and 
concerned with the execution of these statutes are the London authorities for 
County Council (p) and the councils of the various metropolitan executing ’ 
boroughs (q). These statutes contain a number of saving clauses (r) Saying 
in favour of (inter alia) markets (s), railway, canal, dock, gas, and exemptions, 
electricity companies (£), gardens in squares (a), the Commissioners 
of Works ( b ), the Crown and Government buildings (c), the London 
Education Authority (d) and other local authorities (c), the Inns of 
Court ( f), and certain public or quasi-public or historical build- 
ings ( g ). Where the provisions of these statutes conflict with those 
of a special Act authorising works, the special Act in general 
prevails (/t). The City of London forms the subject-matter of 


(to) 18 & 19 Yict. c. 120; 25 & 2C Viet. c. 102 ; 53 & 54 Viet. c. 54 ; 63 & 
64 Yict. c. 66. 

(n) 54 & 55 Yict. c. 76. 

(o) 57 & 58 Yict. c. ccxiii., as amended by later Acts. 

(p) As successors to the Metropolitan Board of Works; see Local Govern- 
ment Act, 1888 (51 & 52 Yict. c. 41), s. 40. 

(q) As successors to the vestry or district board of works (as the case might 
be) ; in Woolwich, which until 1899 was extra -metropolitan, as successors to the 
local board of health (London Government Act, 1899 (62 & 63 Yict. c. 14), 
ss. 4, 19, 23). 

(r) As to old saving clauses operating in favour of modern authorities, see 
Metropolis Management Act, 1855 (18 & 19 Yict. c. 120), s. 210. 

(s) 1 bid., s. 91 ; Horner v. Whitechapel District Board of Works (1885), 53 
L. T. 842, C. A. 

(t) Metropolis Management Amendment Act, 1862 (25 & 26 Yict. c. 102), 
ss. 34, 35 ; London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 13 (6), 20, 
31, 203, 205; London Building Act (Amendment) Act, 1898 (61 & 62 Viet, 
c. cxxxvii.), ss. 3 (4), 9. As to these, see London County Council v. Coal 
Co-operative Society , Ltd . (1907), 72 J. P. 68 ; South Eastern and Chatham Rail. 
Cos . ( Managing Committee) v. London County Council (1907), 71 J. P. 260 ; Elliott 
v. London County Council , [1899] 2 Q. B. 277 ; Coole v. Lovegrove , [1893] 2 Q. B. 
44 ; Manchester , Sheffield, and Lincolnshire Rail . Co. v. Barnsley Union Guardians 
(1892), 67 L. T. 119 ; North Kent Rail. Co. v. Badger (1858), 27 L. J. (m. c.) 
106. 

(a) Motropolis Management Act, 1855 (18 & 19 Yict. c. 120), s. 239. 

(b) Ibid., ss. 240, 241. 

(c) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), s. 202 ; Metropolis 
Management Amendment Act, 1862 (25 & 26 Yict. c. 102), ss. 116, 117 ; Drury 
v. Rickard (1899), 63 J. P. 374. 

(d) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), s. 21 ; London 
County Council v. London School Board , [1892] 2 Q. B. 606; London County 
Council v. District Surveyors' Association and Willis, [1909] 2 JL B. 138; 
Marsland v. Wallis & Sons (1900), 65 J. P- 166 ; Galbraith Brothers v. Dicksce 
(1910), 74 J. P. 348. 

(e) London Building Act, 1894 (57 & 68 Yict. c. ccxiii.), ss 6, 13 (6), 213. 

(/) Ibid., s. 204. 

( g ) Ibid., ss. 191, 201. 

(h) See London and Blackwall Rail. Co. v. Limehouse District Board of Works 
(1856), 3 K. & J. 123 ; City and South London Rail. Co. v. London County Council , 
[1891] 2 Q. B. 513, 0. A. ; London County Council v. Wandsworth and Putney Gas 
Co. (1900), 64 J. P. 500 ; Surrey Commercial Dock Co. v. Bermondsey Corporation , 
[1904] 1 K. B. 474 ; Moran & Son, Ltd . v. Marsland, [1909] 1 K. B. 744 ; and 
oases m notes (t) and [d), supra. 
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sect. i. certain exceptions in the general code and also of several special 

Metro- enactments (i). 

politan. 

Sub-Sect. 2. — Vesting, Central, Repair and Improvement 0 / Streets, Bridge » 

and Embankments. 


Vesting and 
control 
of streets. 


370. All streets which are highways and the materials thereof 
and all property relating thereto are vested in and under the 
control of the council of the metropolitan borough (/c), which has 
the powers and duties of surveyors of highways (Z). If a borough 
boundary divides a street, the whole of such street may, by order 
of the county council, be put under the charge of one of the councils 
concerned, the expenses being apportioned between them (m). There 
are now, for practical purposes at any rate, no main roads in the 
County of London (n). 


Repair of 371. A borough council has wide discretionary powers as to 
streets. paving streets in such way and with such materials as it thinks fit, 

altering levels, width of carriage and foot ways, gas and water pipes, 
channels and ditches etc. ( 0 ), and it may by notice in writing adopt 
(subject to objection) any street which it considers ought to be 
repairable at the public expense ( p ). A borough council and the 


(*) For the statutory provisions applicable to the City (including the Inner 
Temple and the Middle Temple), see the City of London Sewers Acts, 184S 
(11 & 12 Viet. c. clxiii.), 1851 (14 & 15 Viet. c. xci.), 1897 (60 & 61 Viet 
c. cxxxiii.) ; Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 99 ; 
London Government Act, 1899 (62 & 63 Viet. c. 14), s. 22 ; Metropolis 
Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 73; London 
Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 4, 30, 104, 135, 165, 199. 

(k) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 90, 96; Metro- 
polis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 71. 

(l) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 96; Metro- 
politan Paving Act, 1817 (57 Geo. 3, c. xxix.), ss. 6 — 9. 

(m) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 140, 160; 
Metropolis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 86 ; 
and see R. v. Strand Board of Works (1863), 4 B. & S. 526 ; St. Giles , Camberwell , 
Vestry v. Greenwich District Board of Works (1887), 19 Q. B. D. 502 ; Shoreditch 
Borough Council v. Wakeham (1904), 69 J. P. 239. 

(n) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 6 (1) ; R. v. Local 
Government Board, Ex parte Hackney Borough Council (1908), 72 J. P. 211 ; 
Development and Boad Improvement Funds Act, 1909 (9 Edw. 7, c. 47), s. 10(2). 
But semble the county council could create new main roads for the maintenance 
of which it would be responsible ; see London County Council (General 
Powers) Act, 1896 (59 & 60 Viet. c. clxxxviiL), s. 31. 

(o) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), s. 52 ; Metropolis 
Management Act, 1855 (18 & 19 Viet. c. 120), ss. 87, 98; and see Corsellisv . 
London County Council , [1908] 1 Ch. 13, 0. A.; Southwark and Vauxhall Water 
Co. v. Wandsworth Board of Works , [1898] 2 Ch. 603, 0. A ; Tutill v. West 
Ham Board of Health (1873), L. B. 8 O. P. 447 Tlie word “ pave 99 “ includes the 
formation of the roadway or footway in any street ” (Metropolis Management 
Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 112 ; compare Hampstead Vestry 
v. Hoopd (1885), 15 Q. B. D. 652). 

(p) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 106; 
Metropolis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 80 ; 
St. George the Martyr, Southrvark, Vestry v. Pethebridge (1867), 31 J. P. 279. But, 
of course, in such a case the council may be able in the first instance to pave it 
at the frontagers’ expense as a “ new street ” ; see p. 201, post. 
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Countjr Council have power to close streets during the execution of 8 bct. l. 
authorised works (q). Metro- 


politan. 


372. The County Council may make bye-laws for the manage- 

ment and regulation of certain bridges and embankments (r) ; and, 
where the roadway or footway of a bridge or embankment is nwnts! * 
repairable by it, may require the borough council to repair it 
in return for an annual contribution (s). 


373. A borough council has statutory powers (either alone or in Improvement 
conjunction with another borough council or the County Council) to an< * widening 
widen and improve streets (including canal bridges) and to acquire an^bridheea. 
land compulsorily for the purpose (t). The County Council has also 
statutory powers for improving ‘ 1 through ” communication (w). 


374. The Road Board may make advances to a borough council Advances by 
or the County Council in respect of the construction of new roads Bo** 1 Board, 
or the improvement of existing roads : in this case also land may 
be acquired compulsorily ( x ). 


Sub-Sect 3 . — Paving New Streets. 

375. If a new street (y) or part thereof is not paved to the Paving new 
satisfaction of the borough council, it is its duty (a) to pave (b) it streets, 
and apportion the cost amongst the owners of the houses forming 
the street and of the land bounding or abutting onit(c). The 


(9) Metropolis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), 
ss. 21, 84 ; London Government Act, 1899 (62 & 63 Viet. c. 14), s. 6 (3). 

(r) Metropolitan Board of Works (Various Powers) Act, 1882 (45 & 46 Viet, 
c. lvi.), s. 41 ; London County Council (General Powers) Act, 1892 (55 & 56 
Viet. c. ccxxxviii.), s. 40. 

(«) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 6 (2). It is then 
to be regarded as vested in the borough council. 

(f) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), ss. 80 — 96. See title 
Compulsory Purchase of Land and Compensation, Vol. VI., pp. 8, 172 ; Wild 
v. Woolwich Borough Council , [1909] 2 Ch. 287, affirmed, [1910] 1 Ch. 35, C. A. ; 
Orem v. Ilaclmey Corporation , [1910] 2 Ch. 105 ; Metropolis Management 
Amendment Act, 1862 (25 & 26 Viet. c. 102), ss. 72, 100. 

(u) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120V s. 144. 

(x) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
sb. 7 — 15. The term “ roads ” includes bridges, viaducts, and subways (ibid., 
s. 8 (5) ). As to the term “ improvement,” see note ($)♦ P* 106, ante. 

(y) As to what is a “ new street ” for this purpose, see p. 20, ante. 

(a) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 105 ; 
Metropolis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 77. 
If the street is in fact a “ new street/’ it is illegal not to enforce the liability of 
the owners (A.-G. v. Wandsworth District Board of Works (1877), 6 Ch. D. 
539 ; Dry den v. Putney Overseers (1876), 1 Ex. D. 223). 

(5) As to what the term “ pave ” includes, see note (o), p. 200, ante ; and 
Wandsworth Borough Council v. Colds, [1911] 1 K. B. 60. 

(c) As to what houses or lands “form” or “abut” on the street, see 
London School Board v. St. Mary , Islington (1875), 1 Q. B. D. 65; Wright v. 
Ingle (1885), 16 Q. B. D. 379, C. A. ; Caiger v. St. Mary , Islington , Vestry (1881), 
45 J. P. 570. Compare Baddeley v. Oingell (1847), 1 Exch. 319; Paddington 
Vestry v. Bramwdl (1880), 44 J. P. 815 ; Williams v. Wandsworth Board of 
Works (1884), 13 Q. B. D. 211 ; Hampstead Borough Council v. Western (1907), 
71 J. P. 565; Elsdon v. Hampstead Corporation, Tl905] 2 Ch. 633; Pound r. 
Plumstead Board of Works (1871), L. K. 7 Q. B. 183 ; Plumstead Board of 
Works v. British Land Co. (1875), L. R. 10 Q. B. 203, Ex. Ch. ; Dodd v. St 
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Sect. l. council is the judge of the necessity for the work (d ) : it cannot 

Metro* pave a street more than once at the expense of the frontagers ( e ) ; 

politan. but it may pave the footway and roadway at different times (/), 
or deal with a street in lengths (g). If thought fit, it may recover 
the estimated expenses before the work is begun, or may wait 
until it is finished (h). The apportionment must be made upon the 
owners on both sides of the street (i) except where a strip of land 
added to an old street is itself treated as a new street ( k ) ; it is 
not to be made on any particular basis, but the council must 
exercise an honest discretion as to the share which each owner 
ought to bear ( l ). Apportioned sums may be recovered summarily 
or by action (m) from the owner at the time being or from any 
future owner of the premises. The liability is a personal one upon 
successive owners (n), and creates no charge upon the premises (o). 


Pancras Vestry (18G9), 34 J. P. 517; and see, also, pp. 216, 217, post. The 
Crown (see p. 219, post ) and owners of proporty which is extra commerciam 
(see p. 218, post) are not liable. 

(<Z) R. v. Marsham , [1892] 1 Q. B. 371, C. A. ; Stroud v. Wandsworth District 
Board of T Varies, [1894] 2 Q. B. 1, C. A. ; Chelsea Vestry v. Evans (1870), 34 J. P. 
404 ; 35 J. P. 23. 

(e) R. v. Hackneu Board of Worlcs (1873), L. It. 8 Q. B. 528, and casos cited 
in notes (/) and (gu p. 22, ante. 

(/) St. Mary , Islington , Vestry y. Barrett (1874), L. B. 9 Q. B. 278. Compare 
Wilson v. St. Giles , Camberwell t [1892] 1 Q. B. 1. 

(g) See Whitchurch y. Fulham Board of Works (1866), L. It. 1 Q. B. 233. 

(4) The council makes the apportionment (but see St. Helen's Corporation v. 
Riley (1883), 47 J. P. 471), and its surveyor estimates or ascertains the cost. In 
the former case there will be an adjustment of accounts after completion, as to 
which see St. Mary Vestry , Islington v. Goodman (1894), 58 J. P. 7o3. Tho 
expenses include the cost of paving at the intersection of streots and incidental 
out-of-pocket expenses (Metropolis Management Amendment Act, 1862 (25 & 26 
Yict. c. 102), s. 77 ; Bridgett v. Wandsworth Corporation (1905), 69 J. P. 
394 ; Ballard v. Wandsworih Borough Council (1906), 70 J. P. 331 ; Poplar 
Board of Works v. Love (1874), 29 L. T. 915). As to the “surveyor,” see 
Kendal v. Lewisham Borough Council (1903), 67 J. P. 236, settled 20 T. L. R. 
21, C. A. ; and as to proof of his estimate, see Holman v. Greenwich Board of 
Works (1894), 58 J. P.349. 

(t) Mile End Vestry v. Whitechapel Union (1876), 1 Q. B. D. 680, C. A. 

(4) Property Exchange , Ltd. v. Wandsworth Board of Works , [1902] 2 K. B. 
61, C. A. ; White v. Fulham Vestry (1896), 60 J. P. 327. 

(l) Stotesbury v. St. Giles Vestry { 1888), 59 L. T. 473; London School Board 
▼. St. Mary , Islington (1875), 1 Q. B. D. 65 ; Metropolitan District Rail. Co. v. 
Fulham Vestry , [1895] 2 Q. B. 443, C. A. ; Ballard v. Wandsworth Borough 
Council , supra ; Chelsea Vestry v. Evans (1871), 34 J. P. 404 ; Davis v. Greenwich 
District Board of Works , [1895] 2 Q. B. 219, C. A. ; Nesbitt v. Greenwich Board 
of Works (1875), L. B. 10 Q. B. 465. 

(m) Metropolis Management Amendment Act, 1862 (25 & 26 Yict. c. 102), 
s. 77; Hampstead Corporation v. Caunt , [1903] 2 K. B. 1. As to the court's 
jurisdiction, see R. v. Marsham , supra ; Bad lardy. Wandsworth Borough Council , 
supra; Scott v. Lowe (1902), 66 J. P. 520; Chelsea Vestry v. Evans , supra; 
Stroud v. Wandsworth District Board of Works , [1894] 2 Q. 13. 1, C. A. ; Wands- 
worth Borough Council v. Golds , [1911] 1 K. B. 60. As to a demand and the 
period of limitation, see Hampstead Corporation v. Caunt , supra , atp. 3, n. (5); 
Marr v. Greenwich Board of Works (1880), 44 J. P. 424 ; Wortley v. St. Mary t 
Islington , Vestry (1886), 51 J. P. 166; Bradley v. Greenwich Board of Works 
(1878), 3 Q. 13. D. 384 ; Prescott v. Nicholson (1889), 53 J. P. 597. 

(n) Bermondsey Vestry v. Ramsey (1871), L. B. 6 C. P. 247 ; compare Blackburn 
Corporation y. Miclddliwait (1886), 50 J. P. 550. 

(o) Egg Blayney (1888), 21 Q. B. D. 107 ; Allum v. Dickinson (1882), 9 
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There are also provisions as to payment by instalments (p), and 
as to demanding payment from the tenants of the person liable ( q ). 

876. If an incorrect or illegal apportionment is made, it would 
seem that the council may rescind it and make a valid one (r). If 
an apportionment has been duly made upon the persons properly 
chargeable, no court can question it in the absence of mala fides (*) ; 
but if some owners are wrongly omitted, an aggrieved owner may 
assail it(t), or rely upon the omission as a defence to a claim 
against himself (u). An owner who on being summoned pays his 
apportionment cannot recover it on discovering that he was not 
liable (v). 


Sub-Sect. 4. — Temporary Repairs to Private Streets . 

377. A borough council may from time to time do necessary 
repairs to any carriage road which has been used for public traffic 
for six months but is not repairable by it, and may recover the 
expenses from the frontagers. By so doing it does not prejudice 
its power to pave the street subsequently as a “new street ” (a). 

Sub- Sect. 5. — Flagging and Paving of Footways, Courts etc . 

378. In certain cases the cost of flagging a footway may (b) 
be apportioned upon the owners of houses and land abutting upon 
the road in which such footway is situate (c). 

379. When apy court, passage, or place, not being a thorough- 
fare, is vested in the owner of any adjoining house, such owner 


Q. B. D. 632, 0. A. Semble, Bermondsey Vestry v. Ramsey (1871), L. It. 6 0. P. 
247, and Plumstead Board of Works v. Ingoldby (1873), L. R. 8 Exch. 63, 174, 
Ex. Ch., are not authorities to the contrary. 

(p) Metropolis Management Amendment Act, 1862 (25 & 26 Yict. c. 102), 
s. 77. 

(q) Ibid,, ss. 96, 97. As to their effect, see Ryan v. Thompson (1868), L. R. 
8 0. P. 144 ; Skinner v. Hunt, [1904] 2 K. B. 452, 0. A. 

(r) Hampstead Borough Council v. Western (1907), 71 J. P. 565; Property 
Exchange , Ltd. v. Wandsworth Board of Works , [1902] 2 K. B. 61, 0. A. ; 
Elsdon v. Hampstead Corporation, [1905] 2 Oh. 633 ; Bishop v. Wandsworth District 
Board of Works (1900), 64 J. P. 630. As to the form of an apportionment, 
see Elsdon v. Hampstead Corporation , supra . 

(«) See cases cited in note (l), p. 202, ante ; Elsdon v. Hampstead Corporation , 
supra; Davis v. Greenwich District Board of Works, [1895] 2 Q. B. 219, 0. A. ; 

R. y. Marsham, [1892] 1 Q. B. 371, 0. A. ; Nesbitt v. Greenwich Board of Works 
(1875), L. R. 10 Q. B. 465. 

(£) Elsdon y. Hampstead Corporation , supra . 

(u) St, Mary , Islington, Vestry v. Cobbett, [1895] 1 Q. B. 369; Crosse v. 
Wandsworth Board of Works (1898), 62 J. P. 807. 

(v) Moore v. Fulham Vestry , [1895] 1 Q. B. 399, 0. A. 

(a) Metropolis Management Amendment Act, 1890 (53 & 54 Yiot. c. 66), s. 3 ; 
ana see Ballard v. Wandsworth Borough Council (1906), 70 J. P. 331 ; Stroud y. 
Wandsworth District Board of Works, [1894] 2 Q. B. 1, 0. A. ; R, v. Garrett , 
[1907] 1 K. B. 861, 0. A. As to the proyiso in fayour of railway companies, 
see cases cited in note (r), p. 230, post, 

S in manner similar to that described on p. 202, ante. 

Metropolis Management Aot, 1862, Amendment Act, 1890 (53 & 54 Yict. 
c. 54), s. 1 ; see Paddington Vestry v. North Metropolitan Rail, and Canal Co. % 
[1894] 1 a B. 633. * 
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may be required by the borough council to pave and drain it 
and keep the work in good repair (d). 

Sub-Sect. 6 . — Closing of Courts and Alleys* 

380. There are statutory provisions under which a borough 
council may with certain consents obtain an order of justices for 
stopping up courts, alleys, and places which may be closed without 
inconvenience to the public, and which from their private and con- 
fined situation, and being likely to become harbours or receptacles 
for filth and rubbish, are noisome and offensive (e). 

Sub-Seot. 7. — Miscellaneous . 

381. It is the duty of a borough council to light the streets 
within its borough, providing a sufficient number of lamps in every 
Btreet, and causing them to be lighted at such times as it thinks 
necessary (/). It is also its duty to keep such streets as are repair- 
able by the inhabitants at large, and the footways thereof, properly 
swept and cleansed, so far as is reasonably practicable, and to 
collect and remove therefrom all street refuse, employing either its 
own scavengers or contractors for the purpose^). 

382. A borough council has power to water, or contract for the 
watering of, streets and public places within its borough ( h ) ; to 
appoint, or join in appointing, crossing sweepers (i) ; to erect refuges 
in streets for the assistance of persons desiring to cross, and also 
posts and rails as a protection against carriages and dangerous places 


(d) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 99, 100; 
Metropolis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 81; 
see Harrison v. New Street Mews (Owner), [1906] 1 K. B. 703. 

(e) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), s. 79. As to the 
effect of this section, see R. v. Cloete (1890), 64 L. T. 90; an appeal lies to 
quarter sessions. 

( /) Metropolis Management Act, 1855 (18 & 19 Viot. c. 120), s. 130 ; R. v. St. 
Mary , Islington , Vestry (1858), 22 J. P. 383; Young v. St. Mary , Islington , 
Vestry (1896), 60 J. P. 821. As to injuries to lamps, see Metropolis Management 
Act, 1855 (18 & 19 Viet. c. 120), ss. 206, 207 ; and Metropolis Management 
Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 90. As to the duty of gas 
companies in the matter, see Metropolis Gas Act, 1860 (23 & 24 Viet. c. 125), 
ss. 22, 23, and title Gas, Vol. XV., p. 384. As to the whole subject, see titles 
Electric Lighting and Power, VoL XI., pp. 653 et seq. ; Gas, Vol. XV., 
pp. 375 et seq . 

(g) Public Health (London) Act, 1891 (54 ft 56 Viet. c. 76), ss. 29, 31, 32, 34, 
99, 141. Penalty for default, a sum not exceeding £20 (ibid., b. 29 (2) ). As to 
the 6ale and disposal of the refuse, see ibid., s. 32 ; as to nuisances caused by 
the removal and disposal thereof, see ibid., ss. 21, 22, and ss. 2 — 14. As to 
emptying snow into sewers, see London County Council (General Powers) Act, 
1894 (57 & 58 Viet. c. ccxii.), s. 15. The duty to cleanse extends as a rule to 
gullies and gratings communicating with sewers of the County Council ( ibid., 
s. 16). As to borrowing for purposes of refuse collection and disposal, see 
Public Health (London) Act, 1891, Amendment Act, 1893 (56 ft 57 Viet. c. 47), 
s. 3. As to scavenging and cleansing provisions of general application, see title 
Public Health and Local Administration. 

(5) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), s. 77; Metropolis 
Management Act, 1855 (18 & 19 Viet. o. 120), s. 116. 

(i) Ibid., s. 118. Crossing sweepers should wear a badge or distinctive dress 
[ibid.). As to shoeblacks and messengers, see title Street Traffic. 
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adjoining a street (k) ; to construct sanitary conveniences beneath 
streets (for which purpose the subsoil of the street is vested in 
it (0 ) ; to plant and protect, or join with other persons in planting 
and protecting, trees in any highway, provided that the reasonable 
use of the highway is not impeded, nor a nuisance caused to 
adjoining owners or occupiers (m). 

383. Statues may not be erected in any street, square, or other 
public place within the metropolitan police district without the 
written consent of the Commissioners of Works. The Commis- 
sioners may themselves, out of public moneys, erect and fence 
statues in such places, and restore and repair existing public 
statues, whenever erected (n ) . 

384. There are statutory provisions regulating the breaking 
open of streets for the laying or repair of pipes and other pur- 
poses, and providing for the repair of damage due to defective 
pipes or sewers (o). A borough council may undertake repairs and 
maintenance at the expense of the persons breaking open the 
street ( p). 

There are also provisions requiring the erection of hoardings 
to protect the public whilst building operations are going on (q), or 
whilst excavations are left open (r). 

Areas and cellars, and openings into the same, must be kept 
securely fenced or covered for the protection of the public (s). 


(k) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), s. 58 ; Metropolis 
Management Act, 1855 (18 & 19 Yict. c. 120), s. 108. 

(l) As to sanitary conveniences, public or private, in streets, see Public 
Health (London) Act, 1891 (54 & 55 Yict. c. 76), ss. 44, 45; London County 
Council (General Powers) Act, 1909 (9 Edw. 7, c. cxxx.), s. 66; and title 
Public Health and Local Administration. As to making a subway in 
connection with a convenience, see Westminster Corporation v. London and North 
Western Railway, , [1905] A. O. 426. 

(m) London County Council (General Powers) Act, 1904 (4 Edw. 7, c. ccxliv.), 
s. 49. Notice of the intention to exercise the powers must be given to the 
occupiers of adjoining premises, and two-thirds of such occupiers can veto the 
proposal. 

(n) Public Statues (Metropolis) Aot, 1854 (17 & 18 Yict. c. 33). 

(o) Metropolis Management Aot, 1855 (18 & 19 Yict. c. 120), ss. 109 — 113; 
see Metropolitan Water Board v. Bradley (1910), 74 J. P. 331 ; Metropolis 
Management Amendment Act, 1862 (25 & 26 Yict. c. 102), s. 82 ; Metropolitan 
Paving Act, 1817 (57 Geo. 3, c. xxix.), ss. 11 — 23. See also Gasworks Clauses 
Act, 1847 (10 & 11 Yict. o. 15); Waterworks Clauses Act, 1847 (10 & 11 Yict. 
c. 17) ; Metropolis Gas Act, 1860 (23 & 24 Yict. c. 125), and titles Electric 
Lighting and Power, Yol. XII., pp. 572 et seq. ; Gas, Vol. XY., pp. 327 et seq . ; 
Sewers and Drains ; Water Supply. 

( p) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), ss. 22, 23, 53 ; 

Metropolis Management Act, 1855 (18 & 19 Yict. c. 120), ss. 114, 115 ; Metropolis 
Management Amendment Act, 1862 (25 & 26 Yict. c. 102), s. 82 ; Commercial 
Gas Co . v. Poplar Borough Council (1906), 70 J. P. 178 ; Metropolitan Water 
Board v. Westminster City Counoil (1906), 70 J. P. 52, C. A; Metropolitan 
Water Board v. Bradley, supra n 

(q) Metropolitan Paving Aot, 1817 (57 Geo. 3, c. xxix.), s. 75 ; Metropolis 
Management Aot, 1855 (18 & 19 Yiot. o. 120), ss. 121 — 124 (as to ibid., s. 122, 
see Davey v. Wame (1845), 14 M. & W. 199) ; London County Council (General 
Powers) Act, 1890 (53 & 54 Yiot. o. ccxliiL), s. 32. 

Metropolitan Paving Aot, 1817 (57 Geo. 3, e. xxix.), s. 71. 

Ibid., s. 70. 
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385. Vaults, arches, and cellars may only be constructed under 
any street with the consent of the borough council, and must be 
constructed substantially and so as not to interfere with drains or 
sewers except with the consent of the council concerned (f). 
All such vaults, arches, and cellars, and openings into them, must 
in general be kept in repair by the owners or occupiers of the 
houses to which they belong (a). 

386. The County Council and the various metropolitan borough 
councils may carry their sewers through, across, or under (inter alia) 
any street or place laid out as or intended for a street, or through 
or under any cellar or vault beneath the pavement or carriage way 
of any street ; and in certain cases they may construct sewers outside 
the metropolis (b). 

Pipe subways have been constructed under certain London streets. 
Where they exist, the County Council may in general require pipes 
and wires to be laid in them instead of in the Boil, and may regulate 
and charge for the use of such subways (c). Subways to enable foot 
passengers to cross streets are constructed under special statutory 
powers ( d ). 

The erection of overhead wires over or within 50 feet of any 
London street is in general regulated by the London Overhead 
Wires Act, 1891 (e). Subject to certain exceptions, it provides 
for notice of intention to erect such wires, and for their removal 
or repair should they endanger passengers. 

387. Metropolitan street authorities have no general powers to 
insist on the removal of gates or bars erected across the entrance 
to a street or square ( f ) ; but in the case of certain streets the 
County Council has acquired special powers to do so (g ). 


(i) Metropolis Management Act, 1855 (18 & iff Viet. c. 120), s. 101. 

(a) I bid., s. 102. If, however, a cellar is not a complete construction in 
itself with an independent roof, hut has for its roof the pavement flags, the 
council must repair such flags when worn out by the traffic ( Hamilton v. St. 
George, Hanover Square (1873), L. B. 9 Q. £. 42). 

(b) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 69, 135 ; 
Metropolis Management Amendment Act, 1862 (25 <£26 Viet. c. 102), ss. 22, 24, 
25, 58. As to the trapping and covering of openings into sewers, see Metropolis 
Management Act, 1855 (18 & 19 Viet. c. 120), s. 71 ; Metropolis Management 
Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 27 ; and as to making private 
drains to communicate with sewers, see Metropolis Management Act, 1855 (18 & 
19 Viet. o. 120), ss. 78, 79, and title Sewers and Drains. 

(c) Metropolitan Subways Aot, 1868 (31 & 32 Viet. c. lxxx.) ; London 
County Council (Subways) Act, 1893 (56 & 67 Viet. c. ccii.). As to the meaning 
of “ water company ” in tnis Act, see London County Council v. London Hydraulic 
tower Co. (1898), 62 J. P. 229, 0. A. It is usual to apply the subway provisions 
to subways under any new street constructed by the County Council ; see the 
Council’s various General Powers, Tramways and Improvements Acts. 

(d) See Weitminster Corporation v. London and North Western Railway, [1905] 
A. C. 426, as to the construction of a subway in connection with a sanitary 
convenience, and note (f), p. 205, ante. 

(e) 54 & 66 Viet. c. Ixxvii. There are exceptions in favour of the post-office, 
private wires, railway companies, and electric light undertakings. 

( /) Metropolitan Paving Act, 1817 (67 Geo. 3, c. xxix), s. 142 ; Metropolis 
Management Act, 1866 (18 & ’9 Viet c. 120), s. 107. 

(?) London Streets (Removal of Gates, Bars etc.) Acts, 1890 (53 & 64 Viot 
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888. If a canal is insufficiently protected at any place where it 
abuts upon a public highway existing in 1898, its owners may be 
required (subject to a right of appeal) to erect and maintain the 
necessary fences, gates etc. ( h ). 

389. The County Council, or the borough council of the par- 
ticular metropolitan borough, or both of such bodies, is empowered 
to deal with persons who erect or place any post, rail, fence, bar, 
obstruction or encroachment in any street, or who alter or inter- 
fere with it so as to impede the traffic for which it was formed or 
laid out (i), or who place any temporary obstruction, such as goods, 
barrows, stalls etc. in any street (k). 

390. The same authorities can also deal with skysigns (l), dan- 
gerous structures (m), and dangerous or noxious trades carried on 
within 40 feet of a public way (n) ; lamps, signs, and other struc- 
tures overhanging the public way ( o ) ; stacks of timber, lathwood, 
firewood, or casks in front of the general line of buildings in a 
Btreet ( p) ; the construction of arches and floors over any public 
way, and of arches and other constructions under any public way 
or intended public way (q). 

391. A person proposing to give a name to any street must 
submit it to the County Council, which has a power of veto(?*)* 


c. ccxlvii.) and 1893 (56 & 57 Yiot. c. lxvi.) ; London County Council (General 
Powers) Act, 1898 (61 & 62 Yict. c. ccxxi.), ss. 42 — 45. 

(h) Canals Protection (London) Act, 1898 (61 & 62 Yict. c. 16). A magistrate 
(on appeal, quarter sessions) is to decide what works may reasonably be required 
by an authority, and at whose cost they are to be executed. 

(i) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), ss. 199,200 (1) (b), (c), 
(d) ; London Government Act, 1899 (62 & 63 Viet. c. 14), s. 5 (1), Sched II. (1). 

(k) Metropolitan Paving Act, 1817 (57 Geo. 3, c. xxix.), ss. 64—66, 69; 
Metropolitan Streets Act, 1867 (30 & 31 Yict. c. 134), s. 6 ; Metropolitan Streets 
Act Amendment Act, 1867 (31 & 32 Yict. c. 5), s. 1 ; Wimborroiv v. London 
Joint Stock Bank , Ltd . (1903), 67 J. P. 289; Baker v. Bradley (1910), 74 J. P. 
341. See further, title Street Traffic. 

( l ) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), Part XII., ss. 125— 
132; London Government Act, 1899 (62 & 63 Viet, c. 14), s. 5 (1), Sched. II. 

(m) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), Part IX., ss. 102 
— 117 ; London Building Act, 1894 (Amendment), Act, 1898 (61 & 62 Yict. 
c. cxxxviiA s. 5. A dangerous canal bridge may be so dealt with {Regent's 
Canal and Dock Co. v. London County Council (1909), 73 J. P. 276, 0. A.). 

(n) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), Part X., ss. 118 — 
121. Por definition of 44 way,” see p. 22, ante. 

(o) lbid. 9 ss. 5 (42), 164 (1). See also as to projections from buildings, p. 210, 
post. 

(p) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), ss. 197, 200 (11) (h) 
(there are exceptions in favour of railway, canal, and dock companies); London 
Government Act, 1899 (62 & 63 Yict. c. 14), s. 5 (2), Sched. II. (2). 

{q) London Building Act, 1894 (57 & 58 Yiot. o. ccxiii.), ss. 71, 72. The word 
44 construction” includes the “street boxes ” of electricity companies ( County 
of London Electric Supply Co ., Ltd. v. Perkins (1908), 72 J. P. 133, following 
Whitechapel District Board of Works v. Crow (1901), 65 J. P. 549, and Charing 
Cross ana Strand Electricity Supply Corporation v. Woodthorpe (1903), 67 J. P. 

(r) London Building Act, 1894 (57 & 58 Viot. o. ccxiii.), ss. 32, 200 (11) (j). 
As to the application of ibid., ss. 32—38, to the City, see ilnd.. s. 4, and Daw v. 
Metropolitan Board of Works (1862), 15 C. B. (n. 8.) 161. 
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Sect. 1. 

Metro- 

politan. 


Numbering 

houses. 


Formation of 
new streets, 
adaptation 
and widening 
of streets. 


New street 
bye-laws. 

Removal of 
subsoil. 


The County Council has also power to change the name of any 
street after inviting objections to the proposed change (*). It is 
the duty of the borough council concerned to cause street names to 
be properly indicated (f), and also to enforce orders — which the 
County Council has power to make — for the numbering of houses 
and buildings in any street (a). 

A register is to be kept by the County Council of all alterations 
made by it in the names of streets and the numbering of houses 
therein (&)• 

392 . Application ( c ) must be made for the sanction of the County 
Council before commencing (1) to form or lay out (< d ) any street for 
carriage or foot traffic ; (2) to adapt (i) or use for carriage traffic 
any street or way not previously so adapted ; (8) to adapt (e) for 
foot traffic any way not previously so adapted; (4) to widen (/) 
streets or ways which fall within certain categories. A period is 
limited within which the County Council may, in certain circum- 
stances (g), refuse its sanction, or give it subject to conditions, but 
in most cases an appeal (i h ) lies against its decision ; and if it 
allows the period to elapse, unconditional sanction is to be pre- 
sumed (i). In certain cases the County Council must compensate 
the owner for loss entailed in complying with its conditions (/c). 

The County Council may make bye-laws as to the level, width, 
and construction of new streets (l). 

There are also statutory provisions as to the removal of sand, 


a) London Building Act, 1894 (57 ft 5$ Yict. c. ccxiii.), as. 84, 35. 
t) Ibid. , s. 33. 

a) 1 bid) ss. 36, 37. 

b) Ibid., s. 38. 

(c) As to the procedure on applications, see London Building Act, 1894 (57 ft 
58 Yict. c. ccxiii.), ss. 7, 18; as to the penalty for non-compliance, see ibid., 
s. 200 (1). The sanction need not be sealed ( Paddington Vestry v. Bramwrtl 
(1880), 44 J. P. 815). 

(d) As to what amounts to “ forming or laying out,” see London Building 
Act, 1894 (57 ft 58 Yict. c. ccxiii.), s. 8 ; London County Council v. King (1905), 
69 J. P. 406 ; London County Council v. Collins (1905), 69 J. P. 401 ; London 
County Council y. Heathman (1905), 69 J. P. 222 ; London County Council v. Dixon , 
[1899T 1 Q. B. 496; and compare Metropolitan Board of Works v. Cox (1865), 
19 C. B. (N. S.) 445 ; Taylor v. Metropolitan Board of Works (1867), L. B. 2 Q. B. 
213 ; Metropolitan Board of Works v. Clever (1868), L. B. 3 O. P. 531. 

(f) London Building Act, 1894 (57 & 68 Yict. c. ccxiii.), a. 10 (1). As to 
what amounts to “adapting,” see ibid., s. 10 (3); Loudon County Council v. 
King , supra ; London County Council v. Collins , supra ; London County Council 
v. Heathman , supra. 

(f) London Building Act, 1894 (57 & 58 Yict. a ccxiii,), as. 5 (5), 10 (4). 

(</) As to conditions for “forming or laying out,” see ibid., s. 9; Daw y. 
London County Council (1890), 54 J. P. 502 ; Woodham v. London County Council , 
[1898] 1 Q. B. 863 ; Metropolitan Electric Supply Co., Ltd. v. London County 
Council (1904), 68 J. P. 501 ; London County Council y. Edmundson (1892), 66 
J. P. 343. As to conditions for “ adapting,” see London Building Act, 1894 
(57 & 58 Yict. c. ccxiii.), s. 11. As to conditions for widening, see ibid., a. 12. 
As to special provisions applicable to “ cleared areas,” see ibid., a. 44. 

1 f h ) As to such appeals, see ibid., as. 19, 175 et sea. 
i) Ibid., aa. 9, 10 (2) (4), 11. 
k) Ibid., s. 15. 

I) Metropolis Management Act, 1855 (18 ft 19 Yict. c. 120), a. 202 ; Metro- 
polis Management Acts Amendment [Byelaws) Act, 1899 (62 ft 63 Yict. c. 16), 
a. 3; London Building Act, 1894 (67 Sc 68 Yict. c. ccxiii.), a. 164. 
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gravel etc. from the site of any new street or proposed new street, 
and as to making good excavations and providing proper foundations 
for new streets (m). 

393 . The distance from the centre of a roadway at which, apart 
from any question of a “ building line ” (n), buildings or forecourt 
walls may be erected or re-erected is prescribed by statute. 
Different provisions apply to highways (o) and streets which are 
not highways (p), and there are special provisions as to working- 
class dwelling-houses (q). Buildings erected in contravention of 
the provisions may be ordered to be set back (r). 

394 . No building or structure may without the written consent of 
the County Council be erected beyond the general line of buildings (*) 
in any street or part of a street in which it is situate where such line 
is within 50 feet of the highway, or within 50 feet of the high- 
way if such line is further away ( t ) . There are special provisions 
regulating the re-erection of buildings (a) ; the Council may require 
them to be set back upon payment of compensation (6) ; but it 
may consent to buildings being erected in front of the building 
line, and may attach conditions to such consent (c). 


8mt. l. 

Metro- 

politan. 

Space in front 
of buildings. 


Building line. 


(m) Metropolis Management Amendment Act, 1890 (53 & 54 Viet. c. 66 ), 
68 . 6--9 ; Wandsworth District Board v. Bird , [1892] 1 Q. B. 481. 

(w) As to the “ building line ” provisions, see the text, infra . 

(o) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 5 (5), 13, 15; 
B. v. London County Council , Ex parte Webster (1897), 61 J. P. 439. As to 
alteration or re-erection of existing buildings, see London County Council v. 
Patman and Fotheringham (1903), 67 J. P. 285 ; Paynter v. Watson, [1898] 2 
Q. B. 31 ; London County Council v. Davis, London County Council v. Rowton 
Houses, Ltd, (1898), 62 J, P. 68 . 

(]>) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 15, 16, 17. 

( 7 ) Ibid,, s. 13 (5); London liuilding Act, 1894 (Amendment) Act, 1898 
(61 & 62 Viet. c. cxxxvii.), s. 4 ; London County Council v. Davis, London 
County Council v. Rowton Mouses, Ltd,, supra ; Crow v. Davis (1903), 67 J. P. 
319 ; Crow v. Davis (1904), 68 J. P. 447. 

(r) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 200 ( 2 ); London 
Building Act, 1894 (Amendment) Act, 1898 (61 & 62 Viet. c. cxxxvii.), s. 3 , 
passed in consequence of the decision in London County Council v. Aylesbury 
Dairy Co,, [1898J 1 Q. B. 106. As to the effect of these statutory provisions 
upon the powers of a county council with regard to old boundary walls, see 
liea v. London County Council, [1911] 1 K. B. 740. 

(s) The prohibition applies as soon as there can be said to be a “ general line 
of Wildings ” ( Simpson v. Smith (1871), 19 W. B. 355 ; Spademan v. Plumstead 
Board of Works (1885), 10 App. Cas. 229, 236; Wendon v. London County 
Council , [1894] 1 Q. B. 812, C. A.) ; see the last case as to buildings in course of 
construction at the time. An offender may be convicted so long as the line is 
formally defined before the hearing of the charge ( Bauman v. St, Pancras 
Vestry (1867), L. B. 2 Q. B. 528 ; London County Council v. Cross (1891), 66 L. T. 
731, O. A. ; Lavy v. London County Council, [1895] 2 Q. B. 577,0. A.). 

{t) London Building Act, 1894 (57 & 58 Viet. c. ccxiiij, s. 22 . As to 
churches, see Ecclesiastical Commissioners v. Clerkenwell Vestry (1861), 30 
L. J. (OH.) 454. 

(a) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 22 ( 2 ) ; and see 
Auckland (Lord) v. Westminster Local Board of Works (1872) 7 Ch. App. 597 ; 
Worley v. St, Mary Abbotts, Kensington, Vestry, [1892] 2 Ch. 404 ; London County 
Council v. Pryor , [1896] 1 Q B. 465, 0. A. ; Scott v. Carritt (1900), 82 L. T. 67, 
O A 

( b ) London Building Aot, 1894 (57 & 58 Viet. 0 . ccxiii.), s. 23 ( 1 ), ( 2 ). 

(c) Ibid,, ss. 26, 28 ; London County Council v. Best dc Co, (1893), 9 T. L. B* 
499. 
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395. The words “ building ” or “ structure ” extend only to 
erections in the nature oi or forming part of a building, or at any 
rate attached in a more or less permanent manner to a building (d). 
The question is one of fact and largely of degree (e). 

396. It is for the superintending architect (/) to decide (subject to 
an appeal to the tribunal of appeal) (g) in what street or streets 
a building is situate ( h ) and what is the building line applicable 
to it (a). 

397. If any person infr in ges the building line provisions he is 
liable to a penalty, and a demolition order may be made 

398. A metropolitan borough council has power to require the 
alteration or removal of projections in front of buildings (such as 
walls, porches, 6teps, bow-windows, signposts, showboards etc.), 
which are annoyances and obstruct the passage along any street (f). 


(d) London County Council v. Illuminated Advertisements Co., [1904] 2 K. B. 
886 (advertisement cases) ; London County Councils. Schewzik, [1905] 2 K. B. 
695 (portico) ; London County Council v. Hancock and James [1907] 2 K. B. 
45 (show cases) (compare Brown v. Leicester Corporation (1892), 57 J. P. 70) ; 
Coburg Hotel v. London County Council (1899), 81 L. T. 450 (glass portico) ; 11. 
v. Denman and London County Council , Ex parte Palace Theatre Co. t Ltd . (1907), 
71 J. P. 279 (advertisement frame) ; St. George , Hanover Square , Vestry v. 
Sparrow (1864), 16 C. B. (N. 8.) 209 (conservatory) ; Lavy v. London County 
Council , [1895] 2 Q. B. 577, C. A. (boundary wall) ; T Vendon v. London County 
Council , [1894] 1 ft. B. 812, C. A. ; Ellis v. Plumstead Board of Works 
(1893), 57 J. JP. 359; Tunmer v. Partington Advertising Co. (1904), 68 J. P. 
318. 

(e) R . v. Denman and London County Council , Ex parte Palace Theatre Co . , Ltd . , 
supra. 

(/) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 22 (1), 24, 29. 

(g) Ibid ., ss. 25, 29. The architect’s certificate can only De questioned by such 
an appeal (ibid., s. 182 ; Spackman v. Plumstead Board of Works (1885), 10 App. 
Cas. 229 ; Allen v. London Cotinty Council , [1895] 2 Q. B. 587, C. A.). A special 
case may be stated by the tribunal on a point of law (London Building Act, 
1894 (57 & 58 Viet. c. ccxiii.), s. 182). The tribunal can award costs (ibid., 
s. 183; London County Council v. Metropolitan Bail . Co. (1907), 71 J. P. 372). 

(A) A building may be in two streets, and, therefore, subject to two building 
lines (Gilbart v. Wandsworth District Board (1888), 53 J. P. 229 ; Barlow v. St. 
Mary Abbotts, Kensington, Vestry (1886), 11 App. Oas. 257, 263; compare Nixey 
v. London County Council (1894) 60 J. 1\ 217 ; London County Council v. Cannon 
Brewery Co., Ltd. (1910), 74 J. P. 461). 

(t) ifhe architect is to select a length of street and then define a line for that 
length ; and on each point the tribunal of appeal may vary his certificate ( He 
London Building Act , 1894, and London County Council (1904), 68 J. P. 490). 
In fixing the line, buildings brought forward with the council’s consent should 
not be considered (London County Council v. Metropolitan Railway, [1909] 2 
K. B. 317, 0. A. ; affirmed, [1911] A. C. 1 : Re London Building Act, 1894, and 
London County Council , supra), but semble buildings pulled down for re-erection 
on the same site should be (Auckland (Lord) v. Westminster Local Board of Works 
(1872), 7 Ch. App. 597). As to the permanence of a building line once formally 
defined, see Lilley v. London County Council, [1910] A. C. 1. 

(&) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 171, 200 (3) (a) 
(10). f w n individual cannot prosecute (Mvllis v. Hubbard, [1903] 2 Ch. 431). Tne 
proceedings are a criminal cause or matter (R. v. D'Eyncourt (1901), 85 L. T. 
501, 0. A.). As to the period of limitation, see London County Cov icil v. Cross 
(1891), 66 L. T. 731, C. A. 

(1) Metropolis Management Act, 1855 (18 A 19 Viet. c. 120), ss. 119, 1J0, 
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Projections (tn) from buildings must, except by permission of 
the County Council, comply with certain statutory provisions 
as to mode of construction, materials, projection in front of the 
building line etc. (n). 

Sect. 2. — Extra-Metropolitan. 

Sub-Sect. 1. — Vesting, Control and Repair of Streets . 

399 . In urban districts, and in rural places where the Public 
Health Act, 1875, s. 149 (o), is in force, all streets ( p) which are 
highways repairable by the inhabitants at large, except main 
roads vested in the county council (q), and the pavements, stones 
and other materials thereof, and all buildings, implements and other 
things provided therefor, vest (r) in and are under the control of 
the local authority, which must from time to time cause them («) to 
be levelled, paved, metalled, flagged, channelled, altered, and repaired 
as occasion may arise in such manner as it thinks fit (t). The local 
authority may also from time to time raise lower, or alter the soil 
of any such street as it thinks fit (a ) ; but if it exercises these 
powers ( b ) it must compensate any person who is injured thereby 
and is not himself in default (c), provided that, in case of dispute, if 
the compensation claimed does not exceed £20, it may be ascertained 


These sections impliedly repeal the Metropolitan Paving Act, 1817 (57 Geo. 3, 
c. xxix.), s. 72 {Fortescue v. St, Matthew , Bethnal Green , Vestry , [1891] 2 Q. B. 
170). In the case of projections in existence before 1855, compensation may be 
payable. As to proof of annoyance or obstruction, see Gabriel v. St. James , 
Westminster, Vestry (1859), 23 J. P. 372; Read v. Perrett (1876), 1 Ex. I), 
349. 

( m ) The provisions in question apply only to projections which form part of 
the buildings from which they project ( Hull v. Lon ion County Council , [1901] 
1 K. B. 580, questioned, but invariably followed, in later cases ; e.g., London 
County Council v. Illuminated Advertisements Co ., [1904] 2 K. B. 886; London 
County Council v. Schewzih , [1905] 2 K. B. 695). 

(n) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), ss. 73, 200 (3) (c). As 
to s. 73 (3), ibid. , see Fortescue v. St. Matthew , Bethnal Green , Vestry , supra 
(overruling St. Mary , Islington , Vestry v. Goodman (1889), 23 Q. B. D. 154). 

(o) 138 & 39 Yict. c. 55. This provision is in force in all urban districts, and 
in other districts if it has been Applied by the Local Government Board ; see 
ibid., s. 276. Practically identical provisions are contained in the Towns 
Improvement Clauses Act, 1847 (10 & 11 Yict. c. 34), ss. 47, 51, which only 
apply to places where there is a local Act incorporating them. 

( p) As to the meaning of the word “ street,” see p. 16, ante. 

{tf) In an urban district “ unretained ” main roads, and, in rural districts, all 
mam roads, so vest ; see p. 57, ante. 

(r) As to the extent of this vesting, see p. 58, ante. 

(s) If the street is nob repairable by the inhabitants at large the authority 
may execute “private street works,* J as to which see p. 215, post. Even if the 
street be so repairable, the authority may do so if a local Act incorporates the 
Towns Improvement Clauses Act, 1847 (10 & 11 Yict. c. 34), s. 53 ; seep. 213, past. 

( t ) The court will not interfere with an authority which has bond fide exercised 
its discretion as to the kind of repairs to be done ( R . v. Brighton Corporation^ 
Ex parte Shoesmith (1907), 71 J. P. 265, C. A.). 

(a) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 149. 

(/>) As distinct from any powers exercised by it merely as surveyors oi 
highways. As to this subject, see further, p. 61, ante. 

Lc) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 308. 
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by and recovered before a court of summary jurisdiction (d) ; 
otherwise it must be settled by arbitration (e). 

In districts in which the Public Health Acts Amendment Act, 
1907, s. 28 (/), is in force, if the local authority is executing works 
in a street in which there are any old materials it may give the 
owner thereof forty- eight hours’ notice to remove them, and in 
default may remove and dispose of them itself, but must compenrite 
the owner (g). 

400 . In urban districts or in rural places in which the Public 
Health Act, 1875, s. 158 (h), is in force, if the local authority deems 
it necessary (i) to raise, sink, or move any water or gas pipes laid in 
or under any street, it may give notice to the owner thereof to do 
the work at the expense of the authority (k), and in default may 
do the work itself; but it must not permanently (l) injure the 
pipes, or works, or interfere with the flow of water or gas (m). 

401 - In districts in which the Public Health Acts Amendment 
Act, 1907, s. 19 (n), is in force, if repairs are required in any 
private street to obviate or remove danger to passengers or 
vehicles, the local authority may by notice in writing require the 
owners ( o ) of the lands and premises fronting, adjoining, or abutting 
on the street to execute specified repairs within a limited time, and in 
default may itself execute the work, and recover the cost summarily 
from the owners in default in proportion to the extent of their 
frontage. But the majority in number or rateable value of owners 
of lands and premises in the street may within the time specified in 
the notice require the local authority to " make up ” the street and 


(d) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 308. 

(e) Ibid., ss. 179, 180 ; and see title Local Government. 

( J ) 7 Edw. 7, c. 53. This provision may be put in force in any district by 
order of the Local Government Board. If the street is already repairable by 
the inhabitants at large such materials will, of course, be the council’s property. 

(#) In accordance with the Public Health Act, 1875 (38 & 39 Viet. c. 55), 
s. 308, as to which see note (d), supra. 

(h) 38 & 39 Viet. c. 55. This provision is in force in all urban districts and 
In other districts if applied by the Local Government Board. 

(0 Apparently an authority which alters the level of a street need not alter 
pipes unless it is “ necessary,” even though such pipes will be left with an 
insufficient covering of soil ( Southwark and Vauxhall Water Co. v. Wandsworth 
Hoard of Works , [1898] 2 Ch. 603, C. A.). 

{k) Unless under some local Act such expenses are directed to be borne by 
the owner (proviso to Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 153). 

( l ) For any temporary injuiy compensation will be payable (ibid., s. 308) ; if 
permanent injury bo done, semble , the remedy will be by action. 

(m) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 153. Similar powers 
arc given by the Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), 
ss. 61, 62 , in places where that Act is in force. See also titles Electric 
Lighting and Power, Vol. XII., pp. 677 et sea.; Gas, Vol. XV., p. 358; 
Water Supply. 

(/<) 7 Edw. 7, c. 53. This provision may be put in force by order of the 
Local Government Board on the application of any local authority ; for the 
procedure, see ibid., s. 3. 

(o) If the owner cannot be found, the notice must be given to the occupier, 
or, if there is no occupier, be affixed upon some conspicuous part of the 
premises (ibid., s. 19 (3) )• As to the words *' fronting ” etc., see p. 216, post. 
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then . adopt it as a highway repairable by the inhabitants at 
large (p). 

402. In districts in which the Towns Improvement Clauses Act, 

1847, ss. 58, 55 (q), are in force, if any street (r) or part of a street 
has never previously (#) been properly paved, flagged, or made 
good(t), the authority may do the work, and recover the cost as implement 
private improvement expenses (a) from the occupiers of the lands (b) Clauses Act, 
abutting on such street or part ; and the street will then be repair- 1847, 

able (c) by the authority. 

If two-thirds of any street (not being a public highway at the 
passing of the incorporating Act) have been paved or flagged 
and made good to the satisfaction of the authority, then on the 
application of the owners of the lands abutting on such parts of 
it as have been so made good, the authority may require the owners 
of the lands abutting on the remainder to pave, flag, or make good 
such parts of the street in front of their lands, and in default the 
authority may execute the work itself. The cost must be repaid 
by the owners who ought to have done the work, and, if not so paid 
forthwith, will be recoverable as private improvement expenses (a) 
from the occupiers. When the whole of the street is paved and 
made good to the authority’s satisfaction, it must, under seal, 
declare it to be a public highway, and thenceforth it will be repairable 
by it. 

403. A private street once paved at the cost of the frontagers Adoption of 

may under certain statutory provisions become for the future a p t riv ^ 
highway repairable by the inhabitants at large ( d ). Unless a 8 ree ' 

private street when so paved is declared to be a highway, the paving 

of it confers no rights upon adjoining owners which they did not 

( p) As to “ making up. ” private streets, see p. 215, ante . 

(y) I.e., where there is in force a local Act incorporating the Towns Improve- 
ment Clauses Act, 1847 (10 & 11 Viet. c. 34), ss. 53, 55. 

(r) The authority cannot under this section deal with a country lane ; it 
must wait until it becomes a “ street ” in the popular sense, or at any rate until 
preparations are made for building along it {Portsmouth Corporation v. Smith 
(1885), 10 App. Cas. 364). The provision applies whether the street is repairable 
by the inhabitants at large or not {Portsmouth Corporation v. Smith, supra; 
Ashton-under-Lyne Corporation v. Pugh, [1898] 1 Q. B. 45, C. A.; Crump v. 

Chorley Corporation (1908), 98 L. T. 805), and whether it is a main road or not 
{Lodge v. Huddersfield Corporation, [1898] 1 Q. B. 847, 859, 0. A.). Compare 
Birkenhead Improvement Commissioners v. Sansom (1876), 40 J. P. 406 ; Stockport 
Corporation v. Cheetham (1860), 24 J. P. 196 ; Rochdale Corporation v. Leach 
(1910), 74 J. P. 89, 0. A. (local Act decisions). 

(s) I.e., previously to the date when the authority decides to pave it ( Porte . 
mouth Corporation v. Smith , supra; R, v. Great Western Rail. Co. (1859), 28 
L. J. (m. o.) 246). 

($) I.e., well and sufficiently paved etc. according to the standard required 
in a “ street ” (as distinct from a rural highway). Whether it has been so paved 
etc. is a question of fact ( Portsmouth Corporation v. Smith, supra). It is open to 
a jury to find that a path which is only gravelled is “ otherwise made good” 
and it is immaterial by whom the previous work has been done {ibid.). 

(o) As to the recovery of private improvement expenses, see title Local 
Government. 

(5) Including 41 messuages, lands, tenements, and hereditaments of any 
tenure ” (s. 3). 

(c) I.e., up to the standard of a “ street.” 

(a) As to these, see p. 95, ante. 
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possess before, and deprives the owner of the soil of none of his 
rights (e). 

404. Any person who wilfully displaces, takes up, or injures the 
pavement, stones, materials, fences or posts ( /') of, or the trees (g) 
in, any street which is vested in the local authority ( h ), is liable on 
pamneiit etc. summary conviction to a penalty not exceeding £5, and a further 

penalty of 5 *. for every square foot affected ; and in the case of 
injury to trees he must compensate the authority (i). 


Penalty for 
injury* to 


Kcpairs to 

damaged 

footway. 


405. In districts in which the Public Health Acts Amendment 
Act, 1907, s. 20 ( k ), is in force, if the footway of any street repair- 
able by the inhabitants at large be injured by or in consequence of any 
excavations or other works on adjoining lands, the local authority may 
repair and replace the footway at the expense of the owner of such 
lauds or of the person causing or responsible for the injury. 


Sub-Sect. 2. — Widening and Improvement of Streets and Bridges (Z). 

Power of 406. An urban authority, or a rural authority with the necessary 

purchase for ur ban powers (l), may purchase any premises ( m ) for the purpose 
improvement, of widening, opening, enlarging, or otherwise improving (n) any 

street (o). It may, with the sanction of the Local Government Board, 
borrow money for the purpose ( p ) ; and, if necessary, obtain by pro- 
visional order powers of compulsory purchase ( 7 ). Where land is 
thus added to an old street repairable by the inhabitants at large, 


f«) Moubray , Rowan and Hides v. Drew, [1893] A. C. 295, P. C. 

(/) Quaere whether these words will include tree guards. 

(<7) As to planting trees in highways, see p. 258, ante . 

(h) l.e ., under the Public Health Act, 1875 (3S & 39 Viet. c. 00), s. 149 (see 
p. 211, ante), which is in force in all urban districts, and in other districts if 
applied by the Local Government Board. The Towns Improvement Clauses Act, 
1847 (10 & 11 Viet. c. 34), s. 56, which is in force if incorporated in a local 
Act, contains practically identical provisions as to streets which are publio 

(t) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 149. 

(&) 7 Edw. 7, c. 53. This provision may be put in force in any district by 
oraer of the Local Government Board. The expenses are recoverable summarily 
(ibid. % s. 6). 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 55), e. 154. The Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 67 (incorporated in 
the Public Health Act, 1875 (38 & 39 Viet. c. 55), by s. 160), confers practically 
identical powers. 

(m) Including “ messuages, buildings, lands, easements, and hereditaments 
of any tenure ^ (ibid. , s. 4). Under a faculty part of a churchyard maybe 
acquired for the purpose of widening a highway (Re Bideford Parish , Ex parte 
Bideford (Rector etc.), [1900] P. 314; St. Nicholas, Leicester (Vicar) v. Lana ton, 
[1899] P. 19; Ex parte St. John's, Hampstead (Vicar etc.) (1908), 72 J. P. 
(Journal) 298) ; and see title Ecclesiastical Law, VoL XI., p. 541. 

(n) This provision apparently will not justify the taking of any land from a 
highway, although tne highway be widened on the other side ; see R. v. 
Platts (1880), 43 L. T. 159. In such a case the portion not required should be 
formally stopped up ; see p. 69, ante. 

S o) As to bridges, see p. 194, ante. 

p) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 233 etseq. ; and soe title 
Xjocal Government 

(9) Public Health Act, 1875 (38 & 39 Viet. c. 55), a. 176; and see title Local 
(JCVKRKMENT. 
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the authority must, apart from agreement upon the point, make good 
and repair the added portion as a part of the original highway (r). 

Sub-Sect. 3. — Paving Private Streets . 

(i.) In General . 

407. Outside the metropolis and apart from local Acts («), there 
are two distinct and alternative (t) statutory codes under which 
local authorities can sewer, level, pave and “ make up ” private 
streets at the expense, not of the ratepayers as a whole, but of the 
owners of property in such streets. These codes are : 

(1) The Public Health Act, 1875 (a), ss. 150 — 152, as amended 
by the Public Health Acts Amendment Act, 1890 (6), s. 11 (2), 
and supplemented by s. 41 of that Act and by the Public Health 
Acts Amendment Act, 1907 (c), s. 19, in districts where either or 
both of those sections is or are in force ; and 

(2) the Private Street Works Act, 1892(d), supplemented by 
the Public Health Acts Amendment Act, 1907 (c), s. 19, in districts 
where that section is in force. 

(ii.) Public Health Acts. 

408. Where ( e ) an urban authority, or a rural authority with 
the necessary urban powers either generally or in respect of 
some contributory place within its district (/), considers that any 
street (g) or part of a street within (h) its district, or within the 
particular contributory place (not being a highway repairable by 
the inhabitants at large (i)), is not sewered, levelled, paved, 


(r) Portsmouth Corporation v. Hall (1908), 71 J. P. 564, 0. A. 

(*) Many of the local Acts now in force are practioally identical with the 
Private Street Works Act, 1892 (55 & 56 Yict. c. 57). 

(f) Where the Private Street Works Act, 1892 (55 & 56 Yict. o. 57) is in force 
it supersedes the Public Health Act code ; see note (g), p. 227, post. 

(a) 38 & 39 Yict. c. 55. 

(b) 53 & 54 Yiot. c. 59. Part III. of this Act (containing s. 41) is adoptive. 

(c) 7 Edw. 7, c. 53. S. 19 [ibid.) maybe put in force by Order of the Local 
Government Board (see ibid., s. 3). As to its provisions, see p. 212, ante. 

(i d ) 55 & 56 Viet. c. 57. 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 150. 

(/) The provision applies primarily only to urban authorities. Under ibid., 
s. 276, the same powers may be conferred on rural authorities ; but in practice 
the Local Government Board usually confers such powers only in respect of some 
part of the district, and frequently only in respect of named streets. Ajs a rule, 
too, sewering powers are not conferred, and the other powers only conferred in 
respect of streets already sewered. An order giving to a rural authority urban 
powers in respect of some so-called “ street ” is not conclusive evidenoe that the 
road referred to is a “ street ” for the purposes of the Aot ( Fenwick v. Croydon 
Union Rural Sanitary Authority , [1891] 2 Q. B. 216), or that it lies within the 

a paxticular district or contributory plaoe (R. y. Cheshire Justices, Ex parte Vyner 
(1909), 73 J. P ; 499). 

See definition of “ street,” p. 16, ante. For the purposes of the Public 
th Aot, 1875 (38 & 39 Yict. o. 55), s. 150, a road, though not a “ street ” 
in the popular sense of the term, is yet a street if it comes within Che wide 
definition in s. 4, ibid., as to which see p. 16, ante . 

(/i) As to streets forming the boundary of a district, see cases cited in note (/), 
p. 217, post. 

(0 As to what highways are " repairable by the inhabitants at large,” see p. 15, 
82, et seq., ante . If a street is in fact a highway repairable by the inhabitants at 
large, no agreement with the frontagers oan give the authority power to carry 
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metalled, flagged, channelled, made good, or lighted to its satis- 
faction, it may resolve that the necessary (k) works shall be 
executed. Under this provision it is not obligatory on an authority 
to take action ; but, where the Public Health Acts Amendment Act, 
1907 (0, s. 19, is in force, the majority of the owners or occupiers in 
the street can compel the authority to do so (m). 

In general, where part of a street is not repairable by the 
inhabitants at large, but part is a public footpath or is so repair- 
authority may treat the whole street as if it were not 
repairable by the inhabitants at large (n); or it may treat any 
strip (o) of land thrown into an ancient highway as being in itself 
a “street” not repairable by the inhabitants at large (p). But 
where land has been purchased by an authority for widening an 
ancient highway, or has been thrown into the highway by its 
owners under an agreement tantamount to a purchase by the 
authority, the latter must treat the whole road as repairable by 
the inhabitants at large (?) ; and apparently a trifling addition to 
an ancient highway should be disregarded, in accordance with the 
maxim de minimis non curat lex (r). 

409 . If the authority resolves that works shall be executed, it 
must prepare plans and sections of any structural works required, 
and an estimate of the probable cost, and keep them open for 
inspection by persons interested ($). 

410 . The authority must then give notice to the owners ( t ) or 
occupiers of the premises fronting, adjoining, or abutting on the 

out private street works in it under the Public Health Act, 1875 (38 & 39 Viet, 
c. 55), s. 150 [Folkestone Corporation v. Marsh (1905), 70 J. P. 113). As to the effect 
of such an agreement, see further Folkestone Corporations. Rook{ 1907b 71 J. P. 550. 

(k) For a form of resolution, see Encyclopaedia of Forms and Precedents, 
Yol. XL, p. 64. As to the works which may be required under the words 
“ sewering, levelling, paving” etc., see p. 220, post. As to the validity of an 
agreement to postpone paving requirements if temporary work is done, see 
Booth v. Stone (1855), 19 J. P. 68. 

(0 7 Edw. 7, c. 53, 

(m) See p. 212, ante. 

(n) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 150 ; Evans v. Newport 
Urban Sanitary A uthoi'ity (1889), 24 Q. B. D. 264. See also Montague v. Qoole Local 
Board (1888), 52. J. P. 84 ; cases cited in note (p), infra ; and 71 J. P. (Journal) 53. 
As to a street with tram lines, see Standing s. Bex hill Corporation (1909), 73 J. P. 241. 

(o) The site of a filled-up ditch might form an added strip ; see Charley Cor- 
poration v. Nightingale , [1906] 2 X. B. 612, affirmed [1907] 2 K. B. 637, U. A. ; 
Chippendale v. Pontefract Rural District Council (1907) 71 J. P. 231. 

(p) Richards v. Kessick (1888), 52 J. P. 756; Property Exchange , , Ltd. v. 
Wandsworth Board of Works , [1902] 2 K. B. 61, C. A. ; White v. Fulham Vestry 
(1896), 60 J. P. 327 ; West Hartlepool Corporation v. Robinson[\391) } 62 3. P. 35, 0. A. 

[a) Portsmouth Corporation v. Hall (1907), 71 J. P. 564, 0. A. 

[r) Chorley Corporation v. Nighti ngaleCl 906 ) , 70 J. P. 500. 

[s) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 150. It is not clear how 
far this provision can be regarded as only directory ; see on the one hand, Slianldin 
Local Boards. Millar (1880), 5 O. P. D. 272; Cooks. Ipswich Local Board (1871), 
L. E. 6 Qi B. 451 ; on the other, Manchester Corporation v. Hampson (1887), 35 
W. R. 334, 591, 0. A. ; and Stourbridge Urban Council s. Butler and drove , [1909] 
1 Ch. 87. 

[t) For the meaning of the word “ owner ” in the Publio Health Acts, see 
title Public Health and Local Administbation. For a form of notice, see 
Encyclopeedia of Forms and Precedents, Yol. XI., p. 65. 



Part XV. — Streets. 


217 


parts of the street in whieh the work is required (u). Premises are Shot. 2. 
not prevented from “ fronting, adjoining, or abutting” on the Extra- 
street by the fact that they have no access to it (a) ; thus property Metro- 
on a different level, e.g. 9 railway lines running in a cutting (6), or Pohtan. 
on an embankment (c), and a raised garden (d), will come within « Fronting, 
the term* Premises at the end of a cul de sac abut on it ( e ), and a adjoining or 
cross street abuts on the main street (/); but premises do not front, abuttin g." 
adjoin, or abut on a street unless there is actual contact (g ) ; and 
if there be an intervening strip of land (however narrow), or a 
wall, belonging to different owners, such strip will be the “adjoin- 
ing 99 premises to the exclusion of property lying behind it ( h ). If 
the premises on one side of a street are in the district of another 
local authority, or in another contributory place in which the 
Public Health Act, 1875, s. 150 (i), is not in force, no expenses can 
be charged against them or their owners, and they must be 
disregarded (j). 

411 . The following classes of premises must be disregarded, Premises 
namely : — exempt. 

(1) Places appropriated to public religious worship which are by churches etc. 
law exempt from payment of poor rates, and churchyards or burial 


(u) Public Health Act, 1875 (38 & 3y Yict. c. 55), s. 150. 

(a) Walthamstow Urban District Council v. Sandell (1904), 68 J. P. 509; 
Paddington Vestry v. Bramwell (1880), 44 J. P. 815 ; Manchester Corporation v. 
Chapman (1868), 32 J. P. 582. 

(b) London and North Western Rail . Co. v. St. Pancras Vestry (1868), 17 L. T. 
654 ; Great Eastern Rail . Co. v. Hackney Board of Works (1883), 8 App. Cas. 687 ; 
compare R. v. Newport Local Board of Health (1863), 3 B. & S. 341 ; Paddington 
Vestry v. North Metropolitan Rail. Co. 9 [1894] 1 Q. 6. 633 (canal towing paths). 
Tram lines do not abut on the street on which they are laid ( Standing y. Bexhill 
Corporation (1909), 73 J. P. 241). As to whether land below a bridge carrying a 
road can be said to abut thereon, see Brighton Rail. Co. v. St. Oiles 9 Camberwell 
(1879), 4 Ex. D. 239; Great Eastern Rail. Co. v. Hackney Board of Works , 


supra. 

(c) Caledonian Rail. Co. v. Edinburgh Magistrates (1901), 3 F. (Ot. of Sess.) 
645 ; Higgins v. Harding (1872), L. B. 8 Q. B. 7. 

(d) Newport Urban Sanitary Authority y. Graham (1882), 9 Q. B. D. 183. 

(c) Dodd v. St. Pancras Vestry (1868), 34 J. P. 517 ; Manchester Corporation 
V. Chapman , supra ; Sheffield v. Fulham Board (1876), 1 Ex. D. 395. 

(/) Pound v. Plumstead Board of Works (1871), L. R. 7 Q. B. 183. 

\g) Leith Magistrates v. Gibbs (1882), 9 B. (Ct. of Sess.) 627. In Wakefield Local 
Board v. Lee (1867), 1 Ex. D. 336, the intervention of a narrow beck was held 
not to prevent premises from “ adjoining*’ a street; and in Lightbound v. Higher 
Bebington Local Board (1886), 16 Q. B. D. 577, 0. A., it was suggested that 
the word “ adjoining ” might include premises standing back from the street, 
but having access to it by a passage between two of the houses in it. These 
cases, however, appear to stand alone. For the meaning of “abut” and 
“adjoin” in other contexts, Bee Barnett v. Covell (1904), 68 J. P. 93; London 
County Council v. Collins (1905), 69 J. P. 401 ; Ind 9 Coope & Co. 9 Ltd. v. Hamblin 
(1900), 84 L. T. 168, O. A. ; R. v. South Eastern Rail. Co. (1910), 74 J. P. 137, 
O. A. ; A.-G. y. Rowley Brothers (1910), 75 J. P. 81 ; RocMeys , Ltd. y. Pritchard 
(1909), 74 J. P. 11 ; Stockport Corporation v. Rollinson (1910), 74 J. P. 236. 

(h) Williams v. Wandsworth Board of Works (1884), 13 Q. B. D. 211 ; Elsdon 
v. Hampstead Corporation , [1905] 2 Ch. 633, 0. A. ; Hall v. Bolsover Urban 
District Council (1909), 73 J. P. 140; Arter v. Hammersmith Vestry , £1897] 1 
Q. B. 646. But it will be open to a oourt to find that the intervening strip 
no longer exists as such, but has been added to the street (Hampstead Borough 
Council v. Western (1907), 71 J. P.565). 

(t) 38 & 39 Yict. c. 35. 

(/) Hornsey Corporation y.Birkbeck Freehold Land Society , [19061 1 3L B. 521; 
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grounds attached thereto. The incumbent or minister of such a 
place is not personally liable for paving expenses, nor are such 
expenses a charge on the premises ; and the authority may under- 
take any work for which any incumbent or minister would otherwise 
l)e liable (fc). 

(2) Premises which are extra commcrcium, i.e., incapable of yielding 
a rack-rent because they are so appropriated to some purpose that 
nothing short of an Act of Parliament can restore to them the 
capacity to yield a rent ( l ). Examples of such premises are a 
church (m) ; a common vested under a statutory scheme in the 
London County Council for the use of the public ( n ) ; the soil of a 
cross street running into the road to be paved, such cross street 
having been dedicated to the public as a highway (o); the parapets of 
a bridge carrying a highway over a railway line, such parapets being 
unnecessary for the purposes of the railway company and no source 
of profit to them (p ). On the other hand, premises are not to be 
regarded as extra commercium if their capacity to yield a rent can 
be restored by the mere act of the parties who have temporarily 
destroyed it (j), or if the statutory purpose for which they have 
been acquired is not necessarily inconsistent with their being let at 
a rent (r) ; therefore a local authority should include in a paving 
notice a cemetery belonging to a company ( s ) ; a school (t) ; a 


R. y. Cheshire Justices , Ex parte Vyner (1909), 73 J. P. 499. Compare Shoreditch 
Borough Council v. Wakeham (1904), 69 J. P. 239. 

(7c) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 151. But trustees of a 
chapel are not exempt, at any rate where part of the building is not exempt 
from poor rate ( Brewis v. Hornsey Local Board (1890), 60 L. J. (m. c.) 48; 
College Street United Free Church (Trustees) v. Edinburgh Parish Council (1901), 
3 F. (Ct. of Sess.) 414). See also title Ecclesiastical Law, Vol. XI., p. 819. 

(l) Hampstead Corporation v. Midland Railway , [1904] 2 K. B. 802, affirmed 
[1905] 1 K . B. 538, C. A. ; see also title Rates and Rating. 

(m) Angell v. Paddington Vestry (1868), L. R. 3 Q. B. 714 ; Plumstead District 
Board of Works v. Ecclesiastical Commissioners for England , [1891] 2 Q. B. 361 ; 
but not a chapel (Wright v. Ingle (1885), 16 Q. B. D. 379, 0. A. ; Caiger v. St. 
Mary , Islington (1881), 45 J. P. 570). Both the Public Health Act, 1875 
(38 & 39 Viet. c. 55), and the Private Street Works Act, 1892 (55 & 56 Viet, 
c. 57), contain special exemptions in favour of churches and chapels. 

(n) London County Council v. Wandsworth Borough Council , [1903] 1 K. B. 
797, C. A., overruling Fulham Vestry v. Minter , [1901] 1 K . B. 501. It is 
immaterial that the council receives small sums (far less than it expends) as 
rent for refreshment pavilions or for rights of grazing. 

(o) Plumstead Board of Works v. British Land Co. (1876), L. R. 10 Q. B. 203, 
Ex. Ch. ; Stretford Urban District Council v. Manchester South Junction and 
Altrincham Rail. Co. (1904), 68 J. P. 69, 0. A. 

(p) Great Eastern Rail. Co. v. Hackney Board of Works (1883), 8 App. Cas. 687. 
Compare North London Rail . Co. v. St. Mary , Islington, Vestry (1872), 27 L. T. 672 
(where the bridge carried a station) ; Cameron y. Caledonian Rail . Co. (1904), 
6 F. (Ct. of Sess.) 763 (where the railway company had a station below such 
a bridge with a staircase giving access to the road through an opening in the 
bridge parapet). 

(<?) Hampstead Corporation v. Midland Railway, supra ; Herne Bay Urban 
Council v. Payne and Wood, [1907] 2 K. B. 130 (recreation ground purchased 
by a council under the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 164). 

(r) Hackney Corporation v. Lee Conservancy Board, [1904] 2 K. B. 541, C. A. 

(s) St. Giles, Camberwell , Vestry v. London Cemetery Co., [1894] 1 Q. B. 699. 

(t) Bowditch v. Wakefield Local Board (1871), L. R. 6 Q. B. 567; Homseu 
District Councily. Smith , [1897] 1 Ch. 843, 0. A. ; London School Board v. St. 
Mary, Islington (187 5), 1 Q. B. D. 65. 
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pleasure ground which the owners are bound by covenant to use Sect. 2 . 
only as a public garden or open space ( u ) ; a strip of land which a Extra- 
railway company has covenanted with a private individual to main- Metro- 

tain for ever as a shrubbery for the advantage of his house (a ) ; politan. 
the soil of a cross street not irrevocably dedicated to the public (b ) ; 
a strip of land purchased under statutory powers by conservators 
of a navigable river in order to strengthen the banks, but not 
necessarily incapable of other uses compatible with the main pur- 
pose (c) ; common land vested under an inclosure award in the lord 
of a manor subject to the rights of cottagers ( d ). 

(8) Crown premises, i.e., lands owned and occupied solely for Crown 
purposes of the Crown, such as a volunteer storehouse and mess- property, 
room vested in a commanding officer (<?),. 

(4) If an authority decides to deal only with a pavement or added Whole street 
strip on one side of an old street, it should exclude promises upon dealt 
the other side (/). 

412. A paving notice may be addressed either to the owner or to Address and 
the occupier of the premises in question (//) ; and must be served in service of 
the manner directed by the Public Health Act, 1875 ( h ). Unless a no lce 
notice has been duly served on the owner or occupier of all premises 

in the street, the authority can recover no share of any expenses 
incurred by it (i). 

413. A paving notice should follow as far as possible the prescribed Form of 
form (A;), and may be authenticated by the signature of the notice « 
authority’s clerk, surveyor, or inspector of nuisances (l). A copy of 

the deposited plans or sections need not be annexed ; but the notice 
must refer to them, and state where and when they may be 
inspected (m). It must require the respective owners or occupiers 
to sewer, level, pave, metal, flag, channel, or make good the street, 
or provide means for lighting it, within a specified time, and must 
give reasonable details of the work required ( 71 ). 

(и) St. Mary , Islington , Vestry v. Cobbett , [1895] 1 Q. B. 369 ; Herne Bay 
Urban Council v. Payne and Wood, [1907] 2 K. B. 130. 

(a) Hampstead Corporation v. Midland Railway , [1905] 1 K. B. 538, C. A. 

lb) Pound v. Plumstead Board 0 / Works (1871), L. It. 7 Q. B. 183. 

(c) Hackney Corporation v. Lee Conservancy Board , [1904] 2 K. B. 511, C. A. 

As to the Thames Conservators, see p. 230, post . 

(d) Re Christchurch Inclosure Act , Meyrick v. A.-Q., [1894] 3 Ch. 209. 

(e) Hornsey Urban Council v. Hennell , [1902] 2 K. B. 73; and see title Con- 
stitutional Law, Vol. VII., p. 118. 

(/) As to this, see p. 216, ante , and p. 221, post. 

(y) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 150. 

f/<) See ibid., s. 267, and title Public Health and Local Administration. 

(t) 8oe p. 224, post. But the council^ contractor is not thereby prejudiced 
( Worthington v. Sudlow (1862), 2 B. & S. 508). 

(к) See Public Health Act, 1875 (38 & 39 Viet. c. 55), Sched. IV., Form O. 

It may be written or printed or partly written and partly printed (ibid., s. 266). 

(l) The scheduled form contemplates the clerk^s signature; but see ibid., 
e. 266. 

(m) Ibid., 8. 150. At any rate, a notice which neither refers to deposited 
plans nor gives details of the work required is insufficient (Stourbridge Urban 
Council v. Butler and drove , [1909] 1 Ch. 87). Compare Parkinson v. 

Blackburn Coloration (1859), 23 J. P. 294 ; Bayley v. Wilkinson (1864), 16 0. B. 

(N. 8. ^ 161. 

(n) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 150; and see note (m), 
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M Paving ” includes asphalting, wood-paving, tar-paving, artificial 
stone-paving, or any other improved kind of paving, and a street is 
not to be deemed to be paved to the authority’s satisfaction unless 
it is paved with such kind and quality of paving as it thinks suit- 
able (o). The power to require a street to be “ levelled” only 
applies where the street itself, as an isolated unit, is unlevel ; an 
owner cannot be required to alter its level so that it may conform 
to that of other streets (p); and the authority may not alter the 
respective widths of the carriage way and footway where they have 
been expressly determined by the dedicating landowner (q). 

Frontagers may be called upon to carry out any of the works 
above mentioned (except sewering) as often as may be necessary, 
until the street is duly declared to be a highway repairable by 
the inhabitants at large (r); but they cannot be required to re- 
sewer a street when once it has been sewered to the authority’s 
satisfaction ($). 

'Where a sewer has been laid in a street it is a question 
of fact whether the authority has accepted it as satisfactory for 
that street ; its approval of the sewer as sufficient for the purposes 
for which it is being used ought to be inferred after a reasonable 
time from its silence (t), and there may be a binding approval 
though the sewer is ineffective for want of a proper outfall (a). 
Where, however, a street by reason of building operations changes 
its character, and in effect becomes a new Btreet, the authority may, 
within a reasonable time, say that it is not sewered to its satisfac- 
tion, although it has hitherto been satisfied with the way in which 
the sewage of the few original houses was dealt with (b). 


supra . Provision of “ means of lighting ” refers to lamp posts etc., and does not 
include the provision of the actual gas or electricity. 

(o) Public Health Acts Amendment Act, 1890 (53 & 54 Yict. c. 59), s. 11 (2), 
getting rid of a difficulty disclosed by A.-G. v. Bidder (1881), 47 J. P. 263, 
As to whether “channelling ” includes gullies, see Wandsworth Borough Council 
v. Golds, [1911] 1 K. B. GO. 

(p) Cary v. Kingston-on- Hull Local Board of Health (1864), 34 L. J. (m. 0.) 7 ; 
compare Brown v. Clegg (1851), 15 J. P. G09 (local Act case). 

(7) Robertson v. Bristol Corporation , [1900] 2 Q,. B. 198, 0. A.; Stretford 
Urban District Council v. Manchester South Junction and Altrincham Rail . Co, 
(1901), 68 J. P. 59, 0. A. ; Wandsworth Borough Council v. Golds , supra . 

(r) Barry and Cadoxton Local Board v. Barry , [1895] 2 Q. 13. 110, not 
following Walthamstow Local Board v. Staines , [1891] 2 Ch. 606, 0. A. ; Derby 
Corporation v. Grudgings , [1894] 2 Q. B. 496. 

(a) Bonella v. Twickenham Local Board of Health , Holmes v. Twickenham 
Board of Health (1887), 20 Q. B. D. 63, C. A., and cases cited in notes (i t ), (o), (5), 
infra . 

(t) Ibid.; Turner v. Handsworth Urban District Council (1908), 73 J. P. 95. 
The authority may be satisfied with a sewer as a soil sewer whilst intending at 
a future date to call for the provision of a surface-water sewer (Bloor v. Becken- 
ham Urban Council , [1908] 2 K. B. 671). As to sewers generally, see title 
Sewers and Drains. 

(a) Hornsey Local Board v. Davis , [1893] 1 Q. B. 756, C. A. ; Re Hanwell Urban 
District Council and Smith (1904), 68 J. P. 496. 

(b) Handsworth District Council v. Derrington , [1897] 2 Oh. 438 ; Handsworth 
Local Board v. Taylor (1893), [1897] 2 Ch. 442, n. ; Rishton v. Haslinyden Cor - 
^oration, [1898] 1 Q. B. 294 Wilmslow Urban District Council v. Bidebottom (1906), 
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414. A notice should describe the street affected by it intelligibly SB0T - 2 . 

and accurately, but it will not be vitiated by an immaterial mis- Extra- 
description (c). Nor is it invalid because it may involve the execu- Metro- 

tion of works upon soil belonging to a person other than the Poutan. 

recipient ( d ). A notice which is partly good and partly bad may contents of 
enforced so far as it is good (e). notice. 


415. If the frontagers, or some of them, fail to comply with the 
notices, the authority may execute the works referred to therein (/) ; execute y 
and if some of the frontagers have complied, no further notice need works, 
be served on the others (g ). In executing the works the authority 

is not strictly tied to the term b of the notice and plans; it may 
omit some of the work ( h ), or use smaller pipes than those specified (t), 
and it may for ulterior reasons carry out more costly sewerage 
works than are required for the street as a separate unit, provided 
that it apportions upon the frontagers only the cost of carrying 
out the work specified in the plans and notices ( k ). If a frontager 
considers that he is prejudiced by any departure from the plans 
and notices, his only remedy is by appeal to the Local Government 
Board (l). 

416. When the work has been finished, the authority’s surveyor Apportion- 
must apportion the expense incurred between the owners in mcnt o£ 
default (m) according to their respective frontages (n) ; and if more F 
than one street has been dealt with at the same time, the expenses 
incurred in respect of each must be apportioned separately (o). 

Where the authority has paved a footpath on one side only of a 
street ( p ), or where it has made up a strip added on one side of 


(c) Blackburn Corporation v. Saunderson, [1902] 1 K. B. 794, 0. A. 

(d) West Hartlepool Corporation v. Robinson (18971, 77 L. T. 387, C. A. ; 
•ee also Lancaster v. Barnes District Council , [1898] 1 Q. B. 855. 

(e) Hall v. Potter (1869), 39 L. J. (m. C.) 1 ; Manchester Corporation v. Hampson 
(1887), 35 W. R. 334, 591, 0. A. ; Parkinson v. Blackburn Corporation (1859), 23 
J. P. 294. 


(/) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 150. 

(<?) Simcox v. Handsworth Local Board (1881), 8 Q. B. D. 39. 

(A) If the authority finds that it is unnecessary ( Acton Local Board v. Lewsey 
(1886), 11 App. Oas. 93) ; or that it had no legal right to call on the frontagers to 
do the work {Manchester Corporation v. Hampson , supra), 

(*) Kershaw v. Sheffield Corporation (1887), 51 J. P. 759. 

(k) Acton Urban District Council v. Watts (1903), 67 J. P. 400. 

(/) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 268 ; Cook v. Ipswich Local 
Board (1871), L. R. 6 Q. B. 451. 

(m) Omitting owners of premises upon whom no charge can be made ; see 
p. 217, ante. As to who is the “owner in default/* when there has been a 
change of ownership, see p. 223, post, 

(n) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 150; R, v. Newport Local 
Board of Health (1863), 3 B. & S. 341. He must treat the street as a whole 
(Whitchurch v. Fulham Board of Works (1866), L. R. 1 Q. B. 233). Apparently 
an apportionment can be made after any lapse of time (Bradley v. Greenwich 
Board of Works (1878), 3 Q. B. D. 384); but twelve years will bar any action 
to enforce the statutory charge ; see p. 226, post, Por a form of apportionment, 
see Encyclopaedia of Perms and Precedents, Yol. XI., p. 66. As to time limit 
of actions generally, see title Limitation of Actions. 

( o ) Cook y. Ipswich Local Board > supra . 

' Wakefield Sanitary Authority v. Mander (1880), 5 0* P. D. 248; ClacUm 
Local Board v. Young & Sons , [1895] 1 Q. B. 395. 
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an existing street, the expenses mast be apportioned between the 
frontagers on that side only (q ) ; seem if it treats as one street a 
road part of which is a public footpath, or already repairable by 
the inhabitants at large ( q ). If an apportionment is discovered to 
be erroneous the surveyor may make a fresh one (r) . Apparently 
the authority cannot include any charge for preparation of plans, 
supervision, cost of collection, or other incidental expenses (*). 

417 . The authority or the surveyor must then serve (£) a notice 
upon every owner stating the amount apportioned upon him ; and 
the apportionment will be binding unless within three months the 
owner disputes it by notice in writing (a). If a sufficient notice {b) 
be given, no proceeding can be taken until the dispute has been 
determined (c) by arbitration (d), or, if the amount in dispute is less 
than £20, by a court of summary jurisdiction (e). The justices or 
arbitrator can only deal with the question whether a proper propor- 
tion of the expenses has been apportioned upon the objector (/); 
they cannot decide upon his liability (g ), nor whether the expenses 
have been properly incurred (//), nor can they go behind the total 
amount certified by the surveyor and inquire into details (i). An 
arbitrator’s award is not binding on other frontagers in the street (j); 


(q) See p. 217, and cases cited in notes (n) and (p), p. 221, ante . 

(r) Cook v. Ipswich Local Board (1871), L. It. 6 Q. B. 451 ; Shanklin Local 
Board v. Millar (1880), 5 C. P. D. 272 ; Sykes v. Huddersfield Corporation (1871), 
35 J. P. 614 ; Bishop v. Wandsworth District Board of Works (1900), 64 J. P. 
630 ; even after proceedings have been taken on the incorrect one and have 
failed ( Manchester Corporation v. Hampson (1887), 35 W. B. 334, 591, C. A. ; 
EUdon v. Hampstead Corporation , [1905] 2 Ch. 633). 

(*) Re Hanwell Urban District Council and Smith (1904), 68 J. P. 496; 
Ballard v. Wandsivorth Borough Council (1906), 70 J. P. 331. For an earlier 
opinion to the contrary, see Walthamstow Local Board v. Staines, [1891] 2 Ch. 
606, C. A. 

(t) As to mode of service, see p. 219, ante. For forms of notice, apportion- 
ment, and demand for payment, see Encyclopaedia of Forms and Precedents, 
.Vol. XI., pp. 69, 70. 

(a) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 150, 257. The dispute 
contemplated is a dispute as to amount, not as to liability {West Hartlepool 
Corporation v. Robinson (1897), 62 J. P. 35, C. A.). 

(b) As to what is a sufficiently definite notice of dispute, see Folkestone Cor - 
poration v. Brooks , Same v. Ladd , [1893] 3 Ch. 22, C. A. 

(V) Sandgate District Local Board of Health v. Keene , [1892] 1 Q.B. 831, C. A. 

(d) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 150, 179, 257. Such an 
arbitration will be governed by ibid., ss. 179—181 ; see title Local Government. 
As to the extent of the jurisdiction of an arbitrator on adjudging apportionment 
as bad, see Thomas v. Hendon Rural District Council (1910), 75 J. P. 161. 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 181. As to courts of 
summary jurisdiction generally, see title Magistrates. 

(/) Handsworth District Council v. Derrington , [1897] 2 Ch. 438. The dicta in 
Bournemouth Commissioners v. Watts (1884), 14 Q. If. D. 87, and in Sandgate 
District Local Board of Health v. Keene, supra , to the contrary can no longer 
be relied upon ; see lie Hanwell Urban District Council and Smith , supra , and 
other cases m notes (g ), {h), (t), infra . , 

(//) Be Willesden Local Board and Wright, [1896] 2 Q.* B. 412, 0. A.; West 
Hartlepool Corporation v. Robinson (1897), 75 L. T. 677, affirmed 77 L. T. 
387 C A. 

(h) Bayley v. Wilkinson (1864), 16 0. B. (N. s.) 161. 

(») Cawston v. Bromley Urban District Council (1900), 17 T. L. B. 25 ; Cook ▼. 
Ipswich Local Board, supra . 

{j) Tunbridge Wdls Local Board v. Akroyd (1880), 5 Ex. D. 199, 0. A. 
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and it cannot be enforced under the Arbitration Act, 1889 ( k ), s. 12, 
nor, scmble , can an action be brought upon it (i). 

418 . After three months from the service of notice of apportion- 
ment or after the decision of any dispute, the authority may recover 
the apportioned sum and interest at 5 per cent, from the date of 
demand from an 44 owner in default ” by summary proceedings (m). 
The authority must first serve upon him a demand for payment (rc), 
and within twenty-one days of receipt thereof he may appeal to the 
Local Government Board (o). A person is to be regarded as an 
44 owner in default ” if he is the owner of the premises at the time 
when the works are completed, and the apportioned sum may be 
recovered from him although he has afterwards ceased to be 
owner (p). A person who sells his property after the paving notice, 
but before the works are completed, is not an owner in default (q). 
The summary proceedings must be commenced within six months 
of the demand (r), and in such proceedings the frontager may set up 
any defence which goes to the root of his liability, but not one which 
goes only to the amount (s), nor can he question the reasonableness 
of the work (t). Thus he may contend that the road in question is 
not a 44 street ”(u ) ; that it is a highway repairable by the inhabi- 
tants at large (u); that at the date of the completion of the work he 


(&) 52 & 53 Yict. c. 49 ; as to which see title Arbitration, Yol. I., p. 473. 

(/) Be Willesden Local Board and Wright , [1896] 2 Q. B. 412, C. A. 

(m) Public Health Act, 1875 (38 & 39 Yict. c. 55), ss. 150, 257. As to 

f iroceedings against executors in an administration action, see West v. Downman 
1880), 14 Ch. D. 111. 

(w) Ibid., s. 257. The notice of apportionment is not such a demand ( Grece 
v. Hunt (1877), 2 Q. B. D. 389 ; B. v. Load Government Board (1882), 10 
Q. B. D. 309, 324, C. A.). A demand may apparently be made after any length 
of time has elapsed (Wortleu v. St. Mary , Islington , Vestry (1886), 51 J. P. 166), 
but it cannot be made till the time for lodging objections has expired and all 
objections have been determined ( Simcox v. Handsworth Local Board (1881), 8 
U. B. D. 39; Be Bettesworth and Richer (1888), 37 Ch. D. 535). 

(o) As to appeals to the Local Government Board, see p. 226, post. 

(p) East Ham Urban Council v. Aylett, [1905] 2 K. B. 22 ; Millard v. Balby- 
with-Hexthorpe Urban Council , [19051 1 K. B. 60, C. A., overruling a dictum in 
B. v. Swindon Local Board (1879), 4 Q. B. D. 305. 

(q) R . v. Swindon Local Board , supra. As to the inquiries which an intending 
purchaser should make in such a case, see title Sale of Land. 

(r) Summary Jurisdiction Act, 1848 (11 & 12 Yict. c. 43), s. 11 ; Public 
Health Act, 1875 (38 & 39 Yict. c. 55), s. 257 ; Grece v. Hunt, supra ; Jacomb v. 
Dodgson (1863), 3 B. & S. 461 ; Marr v. Greenwich Board of Works (1880), 44 
J. P. 424; Worthy v. St. Mary % Islington (1886), 51 J. P. 166; Prescott v 
Nicholson (1889), 60 L.T. 563; Harpin v. Sykes (1885), 49 J. P. 148. 

(«) Midland Bail. Co. v. Watton (1886), 17 Q. B. D. 30, C. A.; Waltham- 
stow Local Board v. Staines , [1891] 2 Ch. 606, C. A. ; BeHanwtll Urban District 
Council and Smith (1904), 68 J. P. 496 ; Wake v. Sheffield Corporation (1883), 12 
Q. B. D. 142, 0. A. ; Derby Corporation v. Grudgings , [1894] 2 Q. B, 496 ; 
Shanklin Local Board v. Millar (1880), 5 0. P. D. 272. 

{t) Bayley v. Wilkinson (1864), 16 0. B. (n. S.) 161 ; Cook v. Ipswich Local 
Board (187i), L. R 6 Q. B. 451. 

{ u ) Hesketh v. Atherton Local Board (1873), L. R 9 Q. B. 4 ; Midland Bail. 
Co. v. Watton , supra; Eccles v. Wirral Rural Sanitary Autlioi'ity (1886), 17 
Q. B. D. 107; B. v. Burnup (1886), 50 J. P. 598; Lewis v. Cardiff Urban 
Sanitary Authority (1878), 47 L. J. (m:. o.) 101. A decision that a highway is 
so repairable is not conclusive iu subsequent proceedings (R. v. Hutchings 
(1881), 6 Q. B. D. 300, C. A.). It is no defence to say that the oontractor, 
having no sealed contract, could not have recovered as against the authority 
(, Bournemouth Commissioners v. Walts (1884), 14 Q. B. D. 87). 
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Sect. 3. was not owner of any premises which fronted, adjoined, or abutted 

Extra- on it (a) ; that no valid notice was served upon him ( b ) ; that some 

Metro- other frontager was wrongfully omitted from the apportionment (c); 

p olita n. or that the authority has elected to declare the expenses to be private 

Appeal. improvement expenses (d). An appeal lies to quarter sessions at 

the instance of either party («), or the justices may Btate a special 
case(/). The justices are not bound by a previous finding in 
similar proceedings that the street in question is or is not repairable 
by the inhabitants at large (g), nor by a ruling on the same point 
given incidentally by the Local Government Board on an appeal 
against an apportionment ( h ). 

County court. Where the sum apportioned on any frontager is less than £ 50 , 

the authority may at its option recover it in the county court (i). 
The period of limitation is six months, and it runs apparently from 
the notice of demand ( k ). 

Private 419. Instead of recovering the expenses as above, the authority 

improvement ma y declare them to be private improvement expenses (l), and 

recover them during a period of years by means of a private 
improvement rate (to). If an authority distinctly intimates to 
frontagers that paving expenses will be declared to be private 
improvement expenses it cannot change its mind and recover 
them summarily (n) ; but possibly it may be able to enforce its 
statutory charge (o) in respect of any arrears (p). Moreover, if an 


See cases cited in note (p), p. 223, ante. 

(b) Stourbridge Urban Councils. Butler arSd Grove , [19091 1 Ch. 87; Salford 
Corporations. Ackers (1846), 16 M. & W. 86; Jar row Local Board y. Kennedy 
(1870), L. R. 6 Q. B. 128; Famworth Local Board y. Compton (1886), 34 
W. R. 334, C. A. ; Wallsend Local Board v. Murphy (1889), 61 L. T. 777 ; Bacup 
Corporation y. Smith (1890), 44 Ch. D. 396. 

(c) Handsworth District Council v. Derrington , [1897] 2 Ch. 438 ; Leeds Cor - 
poration v. Armitage (1889), Times , 16th February. Compare Elsdon ▼. Hampstead 
Corporation , [1906] 2 Ch. 633. 

(d) Gould v. Bacup Local Board (1881), 45 J. P. 325 ; and see the text, infra. 
:«) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 269. 

: / ) As to procedure in stating a special case, see generally, title Magistrates. 
(y) R . v. Hutchings (1881), G Q. B. D. 300, C. A.; Wakefield Corporation y. 
Cooke, , [1904] A. C. 31. 

(h) Seabrooke y. Grays Thurrock Local Board (1891), 8 T. L. R. 19. 

(») Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 261 ; see title COUNTY 
Courts, Yol. YH1., pp. 677, 678. Except in such cases no action will lie ; see 
St. Fancras Vestry y. Morgan (1857), 21 J. P. 260 ; St. Pancras Vestry v. 
Batterbury (1857), 2 C. B. (n. s.) 477 ; Sunderland Corporation y. Herring (1853), 
17 J. P. 741 ; Blackburn Corporation y. Parkinson (1859), 23 J. P. 262. 

{k) West Ham Local Board y. Maddams (1876), 1 Ex. D. 516, n. ; Tottenham 
Local Board y. Rowell (1876), 1 Ex. D. 514, u. A.; R. v. Local Government 
Board (1882), 10 Q. B. T). 309, C. A. ; West Derby Local Board y. Bell (1878), 
42 J. P. 812. For cases under local Acts upon similar points, see Leeds Cor- 
poration y. Robshaw (1887), 51 J. P. 441 ; BlacJcbum Corporation y. Sanderson . 
[1902*1 i K. B. 794 C. A- • 

(l) Public Health Act, 1875 (38 & 39 Yict. c. 65), s. 150. 

(m) As to private improvement expenses and rates, see ibid., ss. 213, 214, 
215, 232, 240, 241. Under ibid., s. 232, a rural authority may make such a rate. 
See also title Local Government. 

(n) Gould y. Bacup Local Board , supra; EdcUeston y. Francis (1860), 3 L. T. 
270. 



As to this charge, see p. 225, post. 
Tottenham Local Board y. Rowell , supra % 
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Authority in the first instance demand the apportioned sum, but 
neglect to take proceedings within six months, it cannot subsequently 
declare the expenses to be private improvement expenses (q). 

420. Instead of declaring paving expenses to be private improve- 
ment expenses, the authority may (r) declare them to be pay- 
able by annual instalments within a period not exceeding thirty 
years, with interest at a rate not exceeding 5 per cent, (s) ; and 
the instalments (t) and interest may be recovered summarily (a) 
from the owner or occupier for the time being of the premises, and 
may be deducted from the rent of such premises as in the case of 
private improvement expenses under the Public Health Act, 1875 (6). 
The statutory charge ( c ) upon the premises may be enforced in 
respect of any instalments in arrear ( d ). 

421. Paving expenses in private streets and interest thereon at 
a rate not exceeding 5 per cent, are, until recovery, a charge upon 
the premises in respect of which they were incurred (e). The 
charge attaches as from the date when the work is completed (/), 
though the interest runs only from the date of demand, and it is a 
charge on the total ownership of the premises, not on the interest 
of any particular owner ( g ). The charge is enforceable by action (It) ; 


(7) Wilson v. Bolton Corporation (1871), L. It. 7 Q. B. 105. 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 257. 

{ 8 ) Within this limit the authority may fix the rate of interest, which may be 
higher than the rate at which it borrows ( North British Bail . Co. v. Uolme 
Cultram Local Board (1889), 54 J. P. 86). 

(t) There is no provision that upon default in payment of any instalment the 
whole sum shall become due ; this, however, may be provided for by agreement. 

(a) The six months’ period of limitation runs from the date when any 
instalment is demanded (Prescott v. Nicholson (18S9), 53 J. P. 597). 

(b) See noto (m), p. 224, ante . 

(c) See the text infra . 

(<2) Tottenham Local Board of Health v. Rowell (1880), 15 Ch. D. 378, C. A. 

( e ) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 257. But only if the 
preliminary notice has been duly served (Famworth Local Board v. Compton 
(188G) 34 W. B. 334, C. A. ; Maguires, Lcigh-on-Sea Urban District Council 
(1906), 70 J. P. 479). The charge cannot be enforced against a school founded 
under the School Sites Act, 1841 (4 & 5 Viet. c. 38), so long as it is used for the 
purpose contemplated by the statute (Hornsey District Council v. Smith , [1897] 

1 Ch. 843) ; the trustees of the school are nevertheless personally liable as 
owners (ibid.). As to a charge for estimated expenses under a local Act, see 
West Ham Corporation v. Grant (1888), 40 Ch. J). 331. 

(/) Tottenham Local Board of Healthy. Rowell, supra; Re Bettesworth and 
Richer (1888), 37 Ch. D. 535; Stock v. Meakin , [1900] 1 Ch. 683, C. A. ; Surtees 
v. Woodhouse, [1903] 1 K. B. 396, 0. A. ; Re Allen and Driscoll's Contract , [1904] 

2 Ch. 226, 0. A. 

(,jr) Birmingham Corporation v. Baker (1881), 17 Ch. D. 782. When an 
action is brought to enforce it, the charge must be apportioned between the 
persons interested in the premises in proportion to the value of their respective 
interests (ibid.). But premises, if ordered to be sold, cannot be sold free from 
restrictive covenants affecting them ( T endring Union Guardians v. Dowton , 
[1891] 3 Ch. 265, C. A.). 

(4) An action may be brought against the owner of the premises for the time 
being (Sunderland Corporation v. Alcock (1882), 51 L. J. (cn.) 546). As to the 
difficulty which arises when an owners name is unknown, see Wealdstone 
Urban District Council v. Evershed (1905), 69 J. P. 258. An action cannot be 
brought in the High Court to enforce a charge for a sum under £10 ( Westbury* 
M-Severn Rural Sanitary Authority v. Meredith (1885), 30 Oh. D. 387, 0. A.). 
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and the period of limitation runs from the date of the completion 
of the works (i). An authority may enforce the charge whether or 
not they have previously attempted to recover the money ( k ), but, 
where they have declared expenses to be payable by instalments, 
they can only enforce it in respect of instalments in arrear (k). The 
charge need not be registered under the Land Charges Registration 
and Searches Act, 1888 ( l ). 

422 . A tenant for life who pays to the authority the amount 
apportioned upon the settled property is subrogated to the rights 
of the authority and has a charge on the fee simple ; and he may 
raise money by mortgage under the Settled Land Act, 1890 (m), 
to discharge the incumbrance («). If a tenant for life dies after 
completion of the works his estate is not liable to the remainderman 
who is called upon to pay the apportioned expenses (o). 

423 . As between a landlord and a tenant, the latter is liable for 
paving expenses in respect of works completed after the date of his 
lease if he has covenanted to pay all “rates, taxes, and outgoings 
now payable or hereafter to become payable in respect of the 
premises ”(p); but not in respect of works completed before that 
date, even if the apportionment is made subsequently and he has 
covenanted to bear “ present and future outgoings 99 ( 7 ). 

424 . As between a vendor and a purchaser, the expenses must be 
borne by the vendor, if he has agreed to receive rents and pay 
outgoings up to a date later than that of completion of the works, 
though the apportionment be delayed beyond the day agreed 
upon (r). 

425 . A frontager may appeal to the Local Government Board 
within twenty-one days after notice of the decision of which he 


(/) And not from the date of the apportionment (Hornsey Local Board v. 
Monarch Investment Building Society (1889), 24 Q. 13. D. 1,0. A A 

( Jc ) Tottenham Local Board of Health v. Rowell (1880), 15 Ch. D. 378, C. A. 

(/) 51 & 52 Yict. c. 51 ; R, v. Land Registry Office (Vice- Registrar) (1889), 24 
Q. B. D. 178 ; and see title Beal Property and Chattels Beal. As to the 
inquiries an intending purchaser should make, see title Sale of Land. 

(m) 53 & 54 Yict. c. 69, s. 11; and see titles Land Improvement ; Settle- 
ments. 

(n) Re Smith's Seftltd Estates, [1901] 1 Ch. G89 ; Re Pizzi , Svrirmer v. Aldridge , 
[1907] 1 Ch. 67. Or the trustees may repay him out of capital moneys (Re 
Legh's Settled Estate , [1902] 2 Ch. 274). 

(0) Re Boor , Boor v. Hojdcins (1889), 40 Ch. D. 572. 

(p) Greaves v. Whitmarsh , Watson & Co ., Ltd., [1900] 2 K. B. 340. The words 
••duties’* or “impositions” have a similar effect (Foulger v. A rding, [1902] 
1 K. B. 700, C. A., and cases there cited). See, further, title Landlord and 

(7) Surtees v. Woodhouse, [1903] 1 K. B. 396, C. A. 

(r) Stock v. Meakin , [1906] 1 Ch. 683, C. A. ; Surtees v. Woodlouse, supra ; 
Re Allen and Driscoll's Contract , [1904] 2 Ch. 226, C. A. ; and see title Sale of 
Land. If no date has been fixed for the purpose of apportioning rents and 
outgoings, semble , he must bear them if the work is finished before the con- 
veyance ought in the usual course to be executed (Re Reties worth and Richer 
(1888), 37 Oh. D. 635 ; Barsht ▼. Tagg , [1900] 1 Ch. 231). 
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complains ; and if he does so, any legal proceedings commenced by Sect. 2. 
the authority for the recovery of expenses will be stayed (a). Extra- 

Metro- 

(iii.) Private Street Works Act, 1892. poUtan. 

426. The Private Street Works Act, 1892 ( b ), is in force in any Private street 
urban district in which it is adopted (c), and in any rural district, work8> 

or part of a rural district, to which it is applied by order of the 
Local Government Board (d). Neither the Public Health Act, Non-appli- 
1875(c), ss. 150 — 152, nor the Public Health Acts Amendment , ffc 

Act, 1890 (/), s. 41, apply in any district or part of a district where Aota!° ** 
it is in force (g) ; but, otherwise, all powers given by it to a local 
authority are to be deemed to be in addition to their other 
powers ( h ). It is to be construed as one with the Public Health 
Acts. 

427. In an urban district the Act is adopted by a resolution Mode of 
of the authority, passed after one month’s special notice to every 
member (i). The notice must either be given in the mode in which 2rban m 
notices to attend meetings of the authority are usually given, or, if districts, 
there is no such mode, must be signed by the clerk of the authority, 

and delivered to each member, or either left at or sent by registered 
post to his last known place of abode in England. The resolution, 
when passed, must be advertised in a local newspaper, and published 
on the door of every church and chapel, and in such other manner as 
the authority may think sufficient ; and a copy of it must be sent 
to the Local Government Board. The resolution will come into 
operation at such time, not less than a month after the first 
publication of the advertisement, as the authority may fix (t). 

The Local Government Board may declare (A;) the provisions in rural 
of the Act to be in force in any rural district, or part thereof (i), di8tnct8, 
and may invest a rural authority with the powers and duties of an 
urban authority which has adopted it. 


(a) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 268 et seq. The 
“ decision ” is the decision to recover the sum due summarily or to declare it 
private improvement expenses ( R . v. Local Government Board (1882), 10 Q. B. D. 
309, C. A.). See also Cook v. Ipswich Local Board (1871), L. JR. 6 Q. B. 451 ; 
casos in notes ( 5 ), (t), p. 223, ante ; West Hartlepool Corporation v. Robinson 
(1897), 75 L. T. 677, affirmed, 77 L. T. 387, 0. A. 

( b ) 55 & 56 Viet. c. 57 ; which, for the purpose of brevity, in this division of 
this title is referred to as “ the Act.” 

(c) Ibid.y s. 2. 

(d) I bid., s. 4. 

\e) 38 & 39 Yiot. c. 55 ; see pp. 215 et seq ., ante ♦ 

(/) 53 & 54 Yict. c. 59 ; see p. 220, ante. 

(g) Private Street Works Act, 1892 (55 & 56 Yict. c. 57), s. 25. But if at the 
date when it comes into force a paving notice has been served under the earlier 
statute, the works included in such notice may be carried out and the expenses 
recovered [Heston and Isleworth Urban Council v. Grout , [1897] 2 Ch. 306, 0. A.). 

(A) Private Street Works Act, 1892 (55 & 56 Yict. c. 57), s. 24. 

U) Ibid., s. 3. For the appropriate forms of notices and application for an 
order, see Encyclopsedia of Forms and Precedents, Yol. XI., pp. 71 — 73. 

(k) Private Street Works Act, 1892 (55 & 56 Yict. c. 57), s. 4. 

[l) The order is generally confined to a contributory place, or to specified 
streets, as in the case of the Public Health Act, 1875 (38 & 39 Yict. c. 55) t 
•• 150 ; see note (/), p. 216, ante , 
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428. In districts where the Act is in force the authority may from 
time to time (m) resolve (n) to sewer, level, pave, metal, flag (o), 
channel, or make good, or to provide proper means for lighting (]>), 
any street (< q ), or part of a street, which is not sewered, levelled etc., 
to its satisfaction (r) ; and may include in its resolution any works 
which it thinks necessary for bringing the street, or part, into 
conformity with any other streets, whether repairable by the 
inhabitants at large or not (s). 

429. The expenses so incurred are in general to be apportioned 
on the premises fronting, adjoining, or abutting on the street or 
part of the street in question (a), according to their respective 
frontages (6), but the authority may resolve that in the apportion- 
ment regard shall be had to the greater or less degree of benefit to 
be derived by any premises from such works ; or to the amount and 
value of any work already done by the owners or occupiers of any 
such premises. The authority may also include in the apportion- 
ment premises not adjoining the street, which obtain access thereto 
through a court, passage, or otherwise, and which in its opinion 
will be benefited by the works ; and may fix the sum or proportion 
to be charged against any such premises ( b ). 

A resolution to do private street works may include several streets 
or parts of streets (c). The authority may themselves defray all or 

(to) Until a street is declared to be a highway repairable by the inhabitants at 
large, private street works, other than sewering, may be done as often as 
required at the expense of the frontagers. It would seem, however, that 
under the Private Street Works Act, 1892 (55 & 56 Viet. c. 57), as under the 
Public Health Act, 1875 (38 & 39 Viet. c. 55), when onoe a street is sewered 
to the authority's satisfaction, it cannot be re-sewered at the expense of the 
frontagers ; see p. 220, ante . The same decisions appear to be applicable here. 

(n) Under the Private Street Works Act, 1892 (55 & 56 Viet. c. 57), the 
authority does the necessary works without first calling upon the frontagers 
to do them. Por a form of resolution, see Encyclopaedia of Forms and Precedonts, 
Vol. XI., p. 74. 

(o) Words referring to “ paving, metalling and flagging ” include 
macadamising, asphalting, gravelling, kerbing and every method of making 
a carriage way or footway (Private Street Works Act, 1892 (55 & 56 Viet. c. 57), 
s. 5) ; as to gullies, see note (o), p. 220, ante . 

(p) “ Means for lighting” does not include the provision of gas or electric 
current. 

(q) /.<?., a street as defined by the Public Health Acts, and not being a high- 
way repairable by the inhabitants at large (Private Street Works Aot, 1892 (55 & 
56 Viet. c. 57), s. 5). As to the wide meaning of the word “ street ” in the Act, 
see pp. 16 et seq., ante . If a street is in fact repairable by the inhabitants at large, 
no agreement with the frontagers can give the authority power to proceed 
under the Act. As to such agreements, see Folkestone Corporation v. Marsh 
(1905), 70 J. P. 113; Folkestone Corporation v. Rook (1907), 71 J. P. 550. 

(r) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 6. 

(*) I bid., s. 9 (1). This provision obviates the difficulty disclosed by Cary v. 
Kingston-upon-Hull Local Board of Health (1864), 34 L. J. (m. o.) 7. Separate 
sewers for surface waters may be provided (s. 9 (1) ). As to altering the pro- 
portions of roadway and footway, see p. 220, ante . 

(a) Private Street Works Act, 1892 (55 & 56 Viet. p. 57), s. 6 (1). As to the 
meaning of the words “fronting, adjoining, or abutting,” see p. 217, ante . 

(5) Private Street Works Act, 1892 (55 & 56 Viet. c. 57, s. 10. It is for the 
authority to decide whether to take considerations, other than frontage, into 
account, and it 0 decision is final (Bridgwater Corporation v. Stone (1908). 
72 J. P. 487). 

(c) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), 0. 6 (1). 
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part of the cost of any private street works as part of the expenses 
incurred by it in the execution of the Public Health Acts (< d ). 

430 . The surveyor (e) to the authority must prepare, in respect 
of each street, or part of a street, a specification (/) of the works 
referred to in the resolution, with plans and sections ( g ), if applicable ; 
an estimate of the probable cost, including any commission which 
the authority may resolve to charge in respect of surveys, super- 
intendence, and notices (ft), and, if it thinks fit, a sum for “ con- 
tingencies ” (i) ; and a provisional apportionment of the estimated 
expenses, stating (k) the amounts charged on the respective premises, 
the names of the respective owners or reputed owners (Z), whether 
the apportionment is made according to frontage or not, the measure- 
ments of the frontages, and any other considerations on which the 
apportionment is based (m). 

431 . All premises in the street must be included in the pro- 
visional apportionment, even those which are extra commercium (n) , 


(d) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 15. 
fe) Ibid., s. 6 (2); Whitchurch v. Fulham Board of Works (1806), L. R. 
1 Q. B. 233; semble, an “ acting” surveyor not definitely appointed surveyor 
cannot make a valid apportionment ( Lewis v. Weston-super-Mare Local Board 
(1888), 40 Ch. D. 55); but see Kendal v. Lewisham Metropolitan Borough 
(1903), 19 T. L. R. 384, 20 T. L. R. 21, C. A. 

(/) Specifications must describe the works and things to be done, and, in the 
case of structural works, as fax as may be, the foundation, form, material, and 
dimensions thereof (Private Street Works Act, 1892 (55 & 56 Viet. c. 57), 
Schedule, Part I.). 

> (g) Plans and sections must show the constructive character of the work, and 

the connections (if any) with existing streets, sewers, or other works, and the 
lines and levels of the works, subject to such limits of deviation as may be 
indicated (ibid.. Schedule, Part I.). 

(A) I bid., Schedule, Parti., and ibid., s. 9 (2), which empowers an authority to 
charge a commission not exceeding 5 per cent, on the estimated cost, to be 
carried to the credit of the district fund, or (in a rural district) applied towards 
general expenses {ibid.). 

(t) Standring v. Bexhill Corporation (1909), 73 J. P. 241. 

( k ) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), Schedule, 
Park I. 

S A “ reputed owner ” means “ a person whom the local authority really 
ives to be the owner ; and a person who has been the owner, and whom the 
local authority has dealt with as such, is certainly a reputed owner ” ( Wirral 
Rural Council v. Carter, [1903] 1 K. B. 646, per Channell, J, at p. 651). 

(m) It must be made according to frontage and only upon premises 
“ fronting, adjoining, or abutting,” unless the authority resolves otherwise ; see 
p. 228, ante. For a form of apportionment, see Encyclopaedia of Forms and 
Precedents, Vol. XI., p. 76. 

(w) Heme Bay Urban Council v. Payne and Wood, [1907] 2 K. B. 130. It 
apparently follows from this decision that if any premises in a street are extra 
commercium, or belong to the Crown, or to the Thames Conservancy, the 
amount apportioned upon them must be borne by the local authority. As to 
“ owners ” and premises “ extra commercium ,” see p. 218, ante. Queers, whethor 
premises in the distriot of the neighbouring authority should be included ; for 
no share of the expenses can be recovered from their owners (Hornsey Corpora • 
tiun v. Birkbeck Freehold Land Society , [1906] 1 K. B. 521 ; Shoreditch Borough 
Council v. WaJceham (1905), 69 J. P. 239 ; R. v. Cheshire Justices, Ex parte Vyner 
(1909), 73 J. P. 499). Semble, an agreement by an authority to exempt par- 
ticular premises from any future paving expenses in consideration of work 
done by the owner is invalid ( Doclworth Urban District Comcil v. IbboUon 
(1903), 67 J. P. 132). 
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or belong to the Crown (o). Special provision is made as to the 
following premises: — 

(1) Places appropriated to public religious worship which 
are by law exempt from poor rates, and churchyards or burial 
grounds attached thereto, are also exempt from private street works 
expenses ; and their proportion of such expenses is to be borne by 
the authority (p). 

( 2 ) In the case of streets not in existence at the date of the 
adoption of the Act, land belonging to a railway or canal 
company is exempt (3), if at the time of the laying out of the street 
it was used solely (r) as part of a railway line, canal, siding, station, 
towing-path, or works, and has no direct communication with the 
street ; and the expenses which would otherwise have been paid by 
the company are to be paid by the other frontagers. But if the 
company subsequently makes a communication with the street, it 
must pay to the authority the expenses which it would have had 
to pay in the first instance, and the authority must divide the sum 
so paid among the other frontagers, less the cost of division. The 
proportion to be thus paid or received by each frontager is to be 
settled by the surveyor, whose decision is final. 

(8) The Conservators of the river Thames are exempt as regards 
their works on or upon the shores of that river (s). 

432 . Where a new street is made up with a footpath on one 
side only, the costs applicable to the footpath, as well as those 
applicable to the roadway, must be apportioned on the frontagers 
on both sides (t). 

433 . The specification, plans, sections, estimate, and provisional 
apportionment must be submitted to the authority, who may 
by resolution approve them with or without modification or 
addition (it). 

The resolution of approval must be published (a) once in each 
of two successive weeks (6) in a local newspaper, and must be 
publicly posted in or near the street to which it relates once at 


{o) See p. 219, ante. 

(p) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 16. 

(q) Ibid., s. 22. 

(r) Whether land is so used is a question of fact (/?. v. Jones, Ex parte Mein 
(1907), 71 J. P. 326). In that case a railway company had acquired land for the 
purposes of its undertaking, but allowed its servants to use part of it as garden 
ground on payment of a nominal rent. The court refused to interfere with a 
finding that it was not used solely as part of the railway. See also Re Carlisle 
Corporation and SauVs Executors (1907), 71 J. P. 602 (land used for the deposit 
of ashes). 

(«) Private Street Works Act, 1892 (55 & 66 Viet. c. 57), s. 26. Compare 
Thames Conservators v. Port of London River Sanitary Authority, [1894] 1 Q. B. 
647 ; and see the Port of London Act, 1908 (8 Edw. 7, c. 68), s. 7 (2). 

[t) Clacton Local Board v. Young ds Sons, [1895] 1 Q. B. 395. 

:u) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 6 (2). 
j Ibid., s. 6 (3), Schedule, Part II. 

) Seven days need not elapse between the dates ; e.g., publication on a 
Saturday and the following Monday is sufficient (Aberdeen City v. Watt (1901), 
8 P. (Ot. of Sees.) 787). 
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least in each of three successive weeks ; and copies thereof must be 8bot - 2 - 
served (c) on the owners ( d ) of the premises included in the Extra- 
provisional apportionment within seven days after the date of the Metro- 
first publication. 

The specifications, plans, sections, estimates, and provisional piansetc. to 
apportionments (or copies thereof certified by the surveyor) be deposited, 
must be kept deposited at the authority’s offices for a month from 
the date of the first publication, and be open to inspection at all 
reasonable times (< e ) ; and during that period (/) any owner ( g ) of Objections 
any premises charged in a provisional apportionment may, by by owners, 
written notice (h) served on the authority, object to its proposals on 
any of the following grounds : — (1) That the alleged street is not 
a street (t) within the meaning of the Act ; (2) that the street is in 
whole or in part a highway repairable by the inhabitants at 
large (&) ; (8) that there has been some material informality, defect, 
or error in, or in respect of, the resolution, notice, plans, sections, 
or estimate; (4) that the proposed works (l) are insufficient or 


(c) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 6 (3). As to th e 
mode of service, see title Public Health and Local Administration. The 
same provisions apply, since the Private Street Works Act, 1892 (55 & 56 Viet, 
o. 57), is, by s. 1 , to be construed as one with the Public Health Act, 1875 
(38 & 39 Viet. c. 55). 

a Service on a 4i reputed owner/ * who is not in fact the real owner, will 
ind the latter ( Wirral Rural Council v. Carter , [1903] 1 K. B. 646). As 
to who is an “ owner” for the purposes of the Public Health Acts (including 
the Private Street Works Act, 1892 (55 & 56 Viet. c. 57), see title Public 
Health and Local Administration. For forms of resolution and notice, see 
Encyclopaedia of Forms and Precedents, Vol. XI., p. 77. 

(e) Private Street Works Act, 1892 (55 & 56 Viet. c. 67), s. 6 (3). 

(/) Ibid., s. 7. 

(g) An owner may object if premises in fact belonging to him appear in the 
apportionment, although his name does not. Joint tenants or tenants in 
common may object through one of their number authorised in writing by a 
majority of them (ibid. , s. 7). 

(h) As to what is a sufficiently explicit notice of objection, see 
Corporation v. Lord (1903), 67 J. P. 189, C. A. ; compare also note (5), p. 222, ante. 
For a form of notice, see Encyclopaedia of Forms and Precedents, Vol. XI., p. 78. 
(t) See pp. 16 et seq., ante. 

(k) This ground is really superfluous, for the objection may be raised on 
an objection that the locus is not a “ street” ; see Carey v. Bexhill Corporation , 
[1904J 1 K. B. 142. Justices cannot enforce an apportionment if the locus is a 
highway repairable by the inhabitants at large, even though the frontagers 
have purported to agree that the authority n ay nevertheless proceed under the 
Act (Folkestone Corporation v. Marsh (1905), 'i 0 J. P. 113). On the other hand, 
an agreement by tne authority to treat as a highway repairable by the inhabi- 
tants at large a street not in fact so repairable n ultra vires and invalid (Folke- 
stone Corporation v. Rook (1907), 71 J. P. 550). Where an authority has agreed 
to “ adopt ” a street when certain work has been done by the frontagers, and 
such work has been done, the street must apparently be regarded as a highway 
repairable by the inhabitants at large, although owing to forgetfulness no formal 
adoption has taken place (Bromley Local Board v. Lansbury (1894), Times , 
5th JDecember). A finding of justices in proceedings under the Private Street 
Works Act, 1892 (55 & 56 Viet. c. 57), that a street is a highway repairable by 
the inhabitants at large binds the authority in further proceedings under the 
Act in respect of the same length of street, even though fresh evidence be 
available (Wakefield Corporation v. Cooke , [1904] A. O. 31, distinguishing R. v. 
Hutchings (1881), 6 Q. B. D. 300, 0. A.). 

(1) On an objection under head (4) the court has considered a contention 
that a street has already been sewered to the authority’s satisfaction and could 



182 


Highways, Streets, and Bridges. 


SXOT.S. 

Extra- 

Metro* 

polltan. 


learing of 
objections. 


unreasonable (m), or that the estimated expenses are excessive; 
(5) that any premises ought to be excluded from (n), or inserted in, 
the provisional apportionment ; (6) that the provisional apportion- 
ment is incorrect in respect of some matter of fact to be specified in 
the objection, or (where a provisional apportionment is made on 
some other basis than frontage (o) ) in respect of the degree of benefit 
to be derived by any persons, or the amount or value of any work 
already done by the owner or occupier of any premises. 

No objection which could be taken under the preceding pro- 
visions, or indeed under any section of the Act, can be taken or 
allowed in any other manner ( p ). 

434. If no notice of objection is given within the prescribed 
period, the authority may execute the work ( q ); but if notice is 
given, the authority may apply to a court of summary jurisdiction 
to appoint a time for determining all objections, and must publish 
a notice of the time and place appointed, and serve copies of such 
notice (r) on the objectors. 


not be re-sewered at the frontagers’ cost ; see Rishton v. Haslingden Corporation , 
[1898] 1 Q. B. 294. 

( m ) The word ‘ ‘ insufficient n points exclusively to a comparison between the 
result to be obtained and the means selected for obtaining it. Thus a scheme is 
not insufficient because a more comprehensive one might be desirable, e.g., 
because it might be better to pave the street as well as to sewer it. 44 Unreason- 
able ” is a wider term and includes a consideration of the scheme as a whole, 
e.g., whether any works at all are required ( Mansfield Corporation v. Butterworth , 
[1898] 2 Q. B. 274 ; Sheffield Corporation v. Alexander (1894), 72 L. T. 242, 
C. A.). Semite, an authority to suit its own purposes may do work unneces- 
sarily costly, e.g., lay a sewer of extra size, so long as it pays the additional 
cost incurred ( Acton Urban District Council v. Watts (1903), 67 J. P. 400). 

(n) The objection that premises do not in fact abut on the street ought to 
be taken on this ground ( Wallasey Urban District Council v. Walker <k Co. 
(1906), 70 J. P. 199). Semite , an authority cannot validly agree to exempt 
particular premises from any further paving expenses in the future merely 
because the owner has by arrangement with it executed certain works in 
the street (Dodworth Urban District Council v. Ibbotson (1902), 67 J. P. 132). 

(o) The justices cannot interfere with the authority’s determination to take 
into account or disregard such other considerations (. Bridgwater Corporation v. 
Stone (1908) 72 J. P. 487). 

( p) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), 8. 8 (2). An objec- 
tion which can be taken under 8. 7 (ibid.) to the provisional apportionment, or 
under s. 12 (2) (ibid.) to the final apportionment, must be taken as therein 
directed ; certain other objections going to the root of a frontager’s liability 
may be taken when the authority seeks to recover expenses from him (see 
p. 235, post) ; certain other objections can only be raised (if at all) by appeal to 
the Local Government Board (see p. 235, post). For cases in wnich attempts 
were made to raise objections m the wrong way or at the wrong time, see Wood- 
ford Urban District Council v. Henwood (1899), 64 J. P. 148 ; Wallasey Urban 
District Council v. Walker <k Co., supra; liayles v. Sandown Urban Council , 
[1903] 1 K B. 169 (where a frontager complained that there had been a 
departure from the specifications) ; Teddington Urban District Council v. 
Vue (1906), 70 J. P. 381 (where a former owner had by agreement with the 
authority sewered part ox the street); R. v. Livesey (1870), 34 J. P. 645 (a 
case on a local Act). 

( q ) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 8 (1). The autho 
rity may drop its proposals altogether if the objections are fatal. As to amending 
them or asking the justices to do so, see p. 233, post. 

(r) No summons is necessary. For a form of notice, see Encyclopaedia of 
Forms and Precedents, VoL XL, p. 79. 
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At the time and place appointed any court of summary j uris* 
diction may hear and determine the objections in the same manner 
as in summary proceedings to enforce the payment of money («) ; 
and may quash or amend (a) the resolution, plans, sections, esti- 
mates and provisional apportionment, or any of them. The court 
may also adjourn the hearing and direct any further notices to be 
given. If an error in the apportionment is discovered during the 
hearing, the justices may rectify it, although no notice of objection 
specifically directed to it has been given ( b ). The court may state 
a special case, and an appeal also lies to quarter sessions (c) . 

The costs ( d ) are in the discretion of the court, who may direct 
that the whole or any part of any costs ordered to be paid by an 
objector shall be paid in the first instance by the authority, and 
charged upon his premises. 

435. Upon the hearing of objections the burden of proof is, in 
general, upon the authority (e) ; but it may be that when the locus 
is shown to be a "street ” the burden of proof is shifted, and that it 
lies upon the objector to prove that it is a highway repairable by 
the inhabitants at large (/). The adoption of the Act in an urban 
district may be proved (g ) by producing a copy of the newspaper 
advertisement of the resolution of adoption ; and, in a rural dis- 
trict ( h ), by the production of a copy of the London Gazette containing 
the Order of the Local Government Board, or of a copy of the Order 
purporting to be printed by the Government printer or under the 
superintendence of the Stationery Office. 

436. When the justices have approved a scheme, with or without 
amendments, the authority may proceed to execute the work (i). 

437. An authority may, from time to time, amend the speci- 
fications, plans and sections, estimates, and provisional apportion- 
ments ; but if the total estimate is increased, th e estimate and 


(a) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 8 (1). As to 
courts of summary jurisdiction, generally, see title Magistrates. 

(a) If the court makes any material amendment, it should, as a rule, 
adjourn and direct fresh notices to be given to any persons affected, but it 
is not bound to do so ( Twickenham Urban Council v. Munton, [1899] 2 Oh. 603, 
0. A.). When a scheme is finally approved (whether with or without amend- 
ments) the authority may carry it out without passing any resolution of approval 
(ibid.) ; if dissatisfied with the amendments, it may drop the scheme altogether. 

(b) Hally . Bolsover Urban District Council (1909), 73. J. P. 140. 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 269 ; Pearce v. Maidenhead 
Corporation , [1907] 2 K. B. 96. 

(d) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 8 (8). 

(e) Rishton v. Haslingden Corporation , [1898] 1 Q. B,294. 

(/) As being an “exception }t within the meaning of the Summary Jurisdic- 
tion Act, 1848 (11 & 12 Viet. c. 43), s. 14, or the Summary Jurisdiction Act, 
1879 (42 & 43 Viet. c. 49), s. 39 (2), and at any rate, if it is not such an “ excep- 
tion,” the burden of proof is easily shifted on to the objector ; 6ee Vyner v. 
Wirral Rural District Council (1909), 73 J. P. 242, per Jelf, J., at p. 243. 

(cr) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 3 (4). 

(n) Documentary Evidence Act, 1868 (31 & 32 Viet. c. 37), s. 2 ; Local 
Government Board Act, 1871 (34 & 35 Viet. c. 70), s. 5 ; Documentary Evidence 
Act, 1882 (45 & 46 Viet. c. 9), s. 2 ; Huggins v. Ward (1873), L. B. 8Q. B. 521 ; 
and see title Evidence, Vol. XIII., p. 525. 

(•) Twickenham Urban Council v. Munton , supra. 
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provisional apportionment mast be re-published and re-served, and 
fresh objections may be taken (j). 

438. When the works have been completed and the expenses 
ascertained, the surveyor must make a final apportionment ( k ) in 
the same proportions as the provisional apportionment, which will 
be conclusive for all purposes ( l ). Notice of it must be served (m) 
upon the owners of the premises affected, any of whom may (n), 
within one month, by written notice to the authority, object to it on 
any of the following grounds (o) : (1) that the actual expenses have 
without sufficient reason exceeded the estimated expenses by more 
than 15 per cent. ; (2) that the final apportionment has not been 
made in the same proportions as the provisional apportionment ; 
(8) that there has been an unreasonable departure from the 
specification, plans and sections. 

Any such objections are to be determined in the same manner as 
objections to the provisional apportionment ( p ). 

439. Sums so apportioned are recoverable (q), either in the 
manner mentioned below (r), or in the same manner as private 
improvement expenses under the Public Health Act, 1875 (s), anrl 
the authority has the power to declare them payable by instal- 
ments ; the sums are charged upon the premises in the same 
manner as under the Public Health Act, 1875 (<). The charge 
carries interest at 4 per cent, as from the date of the final appor- 
tionment (a). For the recovery of such sums and interest the 
authority has all the same powers and remedies under the Convey- 
ancing and Law of Property Act, 1881 ( b ), as if it were a mortgagee, 
having powers of sale, of leasing and of appointing a receiver ; and 
it may bring an action to enforce its charge (c). 


440. An authority must keep a register of charges and of pay- 
ments made in satisfaction thereof, which must be open to inspection 
by all persons at all reasonable times on payment of a sum not 


(J) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 11. Semite, this 
power will not enable an authority to alter an approved apportionment of 
expenses so as to favour one frontager as against the others. 

(fc) Ibid., s. 12 (1). 

(l) I.e., as to amount, not as to liability. For a form, see Encyclopaedia of 
Forms and Precedents, Vol. XL, p. 80. _ 

(m) Ibid., p. 81. As to mode of service, see p. 231, ante. A final apportion- 
ment need not be published. 

(n) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 12 (2). 

(o) It not taken at the proper time such objections cannot be raised at all ; 
see p. 232, ante. 

(p) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 12 (3). As to 
the mode of determination, see p. 232, ante. _ It would appear that if an objection 
on grounds (1) or (3) is sustained, the justices can leave the authority to bear 
a proper share of the expenses. . 

( 9 ) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 12 (1). 

(r) See p. 235, poet. 

(«) See pp. 224, 225, ante, and note (/), p. 235, post. 

(t) See p. 225, ante. 

(a) Private Street Works Act, 1892 (55 & 66 Viot. c. 67), s. 13 (1 ) ; Stock v. 


Weit Bam Corporation v. Sharp, [1907] 1 K. B. 
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exceeding Is. for each name or property searched for ; and it must Sect. 2. 

furnish copies of any part of the register on payment of such Extra- 

reasonable sum as it may fix (d). Metro- 

politan. 

441. An authority (e), may, without prejudice to any other 

remedy (/), recover the expenses summarily in a court of summary or 

jurisdiction, or as a simple contract debt by action in any court of by action* 
competent jurisdiction, from the owner for the time being of the 
premises, with interest at a rate not exceeding 4 per cent, from the 

date of final apportionment till payment. In the case of summary 
proceedings a demand is necessary, and the period of limitation is 
six months from the date thereof (g) ; the demand may apparently 
be delayed as long as an authority likes, but cannot be made until a 
month has elapsed from the making of the final apportionment, or 
until any objections thereto have been determined (g). In the case 
of proceedings in the county court or High Court it would appear 
that no demand is necessary ( h ), and that the period of limitation is 
probably twenty years (i). 

442. An objection which goes to the root of the whole liability Objection* 
of a frontager, c.g., want of service of notices, can be raised when "hich ^ 
the authority seeks to recover the apportioned amount (k) ; but not p^eding* 
objections which could have been taken on the provisional or final to recover, 
apportionment, nor other objections which do not go to the root of 

his whole liability. 

It would appear that any objection which cannot be taken before 
justices on the provisional or final apportionment may be raised by 
an appeal to the Local Government Board (Z). 


443. All owners of buildings or lands (m) who are empowered Charge by 
under the Lands Clauses Acts to sell, convey, or release lands (n) limited 
may charge such buildings or lands with the whole or part of any expenses 0 
expenses apportioned thereon and with the expenses of making the 
charge ; and for that purpose may mortgage them on terms of 
repayment by equal yearly or half-yearly payments within twenty 


pay 


(d) Private Street Works Act, 1892 (55 & 56 Yict. c. 57), s. 13 (2). 

(e) Ibid. , s. 14. 

(/) Semble, these words, which do not appear in the Public Health Act, 1875 
(38 & 39 Yict. c. 55), would enable an authority to sue an owner for any sum 
at the time in arrear, although it has declared the expenses to be private 
improvement expenses primarily payable by the occupier, or to be payable by 
instalments otherwise recoverable only within six months (see pp. 224, 225, ante). 

(ff) See p. 223, ante. 

(A) R. v. Local Government Board (1882), 10 Q. B. D. 309, C. A. But soe 
Hampstead Corporation v. Gaunt , [1903] 2 K. B. 1. 

(0 Blackburn Corporation v. Sanderson t [1902] 1 3L B. 794, C. A. ; Tottenham 
f ocal Board v. Rowell (1876), 1 Ex. I). 514, C. A. ; a note by Sir F. Pollock 
nt [1903] 2 K. B. 3 ; and title Limitation of Actions. 

(k) Wirral Rural Council v. Carter , [1903] 1 K. B. 646. 

(/) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 268 : Pearce v. Maidenhead 
Corporation , [1907] 2 K. B. 96. 

( m\ Private Street Works Act, 1892 (55 & 56 Yict. c. 57), s. 17. As to the 
liability inter se of landlord and tenant, vendor and purchaser, life tenant and 
remainderman, see p. 226, ante. 

(n) See title Compulsory Purchase of Lanp and Compensation, Yol. YI.. 
pp. 57, 58. 

H.L.— XVX, L 
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Sect. 2. 

Extra- 

Metro- 

politan. 

Expenses of 
authority. 


Power to 
borrow. 


Accounts and 
application 
of money. 


Construction 
of new 
streets* 


years. Bat a tenant for life, who himself pays the sum due, being 
subrogated to the rights of the authority, is entitled to a charge on 
the fee simple, and may raise money without any restrictions as to 
time for repayment, in order to repay himself (o). 

444. All expenses incurred by an authority in the execution of 
the Act, and not otherwise provided for, may be defrayed as part 
of the expenses incurred by it in the execution of the Fublio 
Health Acts (p). In the case of a rural authority such expenses 
will, in almost every case, be special expenses ( q ). 

445. An urban authority may from time to time, with the 
sanction of the Local Government Board, borrow money on the 
security of the district fund or rates for the purpose of temporarily 
providing for expenses of private street works ; and its borrowing 
powers under the Public Health Acts will be available. A rural 
authority may be invested with similar borrowing powers (r). 

446. An authority must keep separate accounts of all moneys 
expended and recovered by it in respect of private street works ; 
and all sums recovered by it in respect of such works must be 
applied in repayment of moneys borrowed for the purpose, or, if 
there is no such loan outstanding, in such, manner as may be 
directed by the Local Government Board (s). 

Sub-Sect. 4. — Lighting Streets (t). 

Sub-Sect. 5. — Construction of New Streets (u). 

447. An urban authority (a), or a rural authority invested with 
the necessary urban powers (6), may, with the sanction of the Local 
Government Board, purchase any premises (c) for the purpose of 
making a new street. It may be authorised to borrow money for 
the purpose ( d ), and may obtain by provisional order powers of com- 
pulsory purchase (e). A new street thus laid out must be made 


(o) Re Pizzi, Scrivener v. Aldridge , [1907] 1 Ch. 67. Sec also p. 22 6, ante. 

(p) Frivato Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 23; 6ee title 
Public Health and Local Administration. 

(g) For the Act is seldom, if ever, put in force in the whole of a rural district. 

(r) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 18 ; and see title 
Public Health and Local Administration. 

(*) Private Street Works Act, 1892 (55 & 56 Viet. c. 57), s. 21 (1), (2). 

It) This subject is dealt with elsewhere ; see pp. 118 ct seq . 

(u) As to the meaning of the words “ new street,” see p. 20, ante, and p. 238, 
post 

(a) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 154. The Towns Improve- 
ment Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 67, incorporated by the Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 160, confers practically identical 
powers. 

(b) By the Local Government Board (ibid . , s. 276). 

(c) Including “ messuages, buildings, lands, easements, and hereditaments 
of any tenure” (ibid. t s. 4). Under a faculty part of a churchyard may be 
acquired for widening a highway (see note (m), p. 214, ante), but quaere whether 
a faculty would be granted for constructing an entirely new street through 
consecrated ground. 

(<f) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 233, as to which see title 
Local Government. 

(e) Ibid., s. 176. 
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and kept in repair by the authority, and the burden cannot be put 
upon the frontagers (/). 

Any highway authority may enter into agreements with individuals 
for the construction of new public roads ( g ). 


Sect. s. 

Extra- 

Metro- 

politan. 


448 . An urban authority (A), or a rural authority invested with Powertomake 
the necessary urban powers (i), may make bye-laws (J) as to the level, 
width, construction and sewerage of new streets ; and in districts streets.” 
where the Public Health Acts Amendment Act, 1890 (ft), s. 28 (1), is 
in force (l) the authority may also make bye-laws as to providing, in 
connection with new streets, secondary means of access for the 
removal of house refuse. 


The codes of bye-laws in common use (to) provide that every new Usual 
street shall be laid out at such level ( n ) as will afford the easiest °* 

practicable gradients for securing convenient means of communi- ' ’’ **' 
cation with other streets ; that it shall be of a certain width ^ 
according as it is intended to be used for a carriage road or footpath, 1 * 

or for a principal or secondary means of access to buildings (o) ; and 
that it shall be constructed (p) in a certain way and, under some 


(/) Kin gston-upon- Hull Local Board of Health v. Jones (1856), 1 H. & N. 489. 

(<7) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 146, as to which see p. 93, 
ante . For a form of agreement, see Encyclopaedia of Forms and Precedents, 
Yol. XYI., p. 546. As to the powers of the Boad Board to make or advance 
money for making new roads and streets, see p. 28, ante. 

(h) Public Health Act, 1875 (38 & 39 Yict. c. 55), 8. 157. 

(i) Ibid., s. 276; and see title Local Government. 

(j) As to the making, confirmation etc. of bye-laws, see Public Health Act, 
1875 (38 & 39 Yict. c. 55), ss. 182 — 188, and title Local Government. 

(k) 53 & 54 Yict. c. 59. 

(Z) I.e., in urban districts where Part III. (ibid.) has been adopted, or in rural 
districts where s. 23 (1) (ibid.) has been put in force by an Order of the Local 
Government Board. Where it is not in force there is no power to make bye- 
laws requiring the provision of secondary means of access ( Waite v. Qarston 
Local Board (1867), L. It. 3 Q. B. 5) ; but there is power to regulate by bye-laws 
the width etc. of any secondary or back streets that may be provided voluntarily. 

(m) There is, of course, considerable variety in bye-laws, which frequently 
contain other provisions besides those referred to in the text. In Baker v. 
Portsmouth Corporation (1878), 3 Ex. D. 157, 0. A., the court upheld a bye-law 
to the effect that no building should be erected in a new street until such 
street had been constructed to the authority’s approval ; compare Hendon Local 
Board v. Pounce (1889), 42 Ch. D. 602, and Woodhill v. Sunderland Corporation 
(1887), 52 J. P. 5. So, too, in Leyton Urban Council v. Chew , [19071 2 K. B. 
283, a bye-law was upheld which provided for the construction of a channel in 
certain classes of streets. On the other hand, a bye-law requiring the whole 
length of the footpaths in any new street to be kerbed before the erection of any 
building was held to be unreasonable in Badland y. Sunderland Corporation 
(1884), 49 J. P. 359. The building line in a street must be regulated under the 
appropriate statutory provisions, and cannot be dealt with by a “new street” 
bye-law (Robinson v. Barton- Eccles Local Board (1883), 8 App. Cas. 798). Bye-laws 
as to sewerage are seldom found, authorities relying upon their “ Private Street 
Works ” powers, as to which see pp. 215 et seq., ante. 

(n) A bye-law as to the level of new streets will be unnecessary where a 
local Act incorporates the Towns Improvement Clauses Act, 1847 (10 & 11 Yict. 
c. 34), ss. 57 — 61 (see p. 243, post), or otherwise deals with the matter. For a 
case arising under a local Act, see Great Salterns Syndicate v. PortBTnouth 
Corporation (1904), 68 J. P. 48. 

(o) For cases as to “ principal ” streets and back passages, see A.-G. y. Pudseu 
Local Board (1895), 59 J. P. 329 ; R. y. Goole Local Board , [1891] 2 Q. B. 212. 

(p) The term “ construction ” of a new street includes the building of the 
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Metro- 
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41 New 
street." 


44 Laying 
out." 


bye-laws, with an entrance of a certain width (q) according to its 
own width and the purposes for which it is to be used. 

The term “new street” in this connection includes an old road- 
way which has recently become a “ street” in the popular sense of 
the word by reason of the erection of houses ; it also includes any 
road, lane, alley, passage, or footway newly made or laid out, even 
though, in the immediate future at any rate, no houses are 
intended to be built along it (r). 

449 . Whether a person is “ laying out ” or “ intending to lay 
out ” a new street within the meaning of bye-laws is a question 
of fact(s); and where an owner of land builds houses thereon con- 
templating that they will form part of a row of houses to which 
access will be obtained not from any existing highway, but along a 
strip of his own land in front of them, a finding that he is laying 
out or intending to lay out such strip as a new street will apparently 
be justified (t). But a person cannot be said to be laying out or 
intending to lay out a new street if he merely builds two or three 
houses standing back a short distance from the fence of an old 
highway (a), or of an existing occupation road over which he has 
a right of way (b) ; nor does it make any difference that when 
selling the houses so built he reserves the intervening strip of 
land (giving to his purchasers a right of way across it to the road) 
and subsequently removes the fence separating it from the road (c). 
Indeed it would appear that in dealing with cases when only two or 
three houses are being built, the bye-laws must be construed as 
dealing only with something in the nature of a physical laying out, 
and as relating only to something to be done or intended to be done 
on the actual land which is to be the street (d). 


houses abutting on it. Therefore, until the new street is constructed in the 
prescribed ,way and with a sufficient entrance (if the bye-laws so prescribe), 
houses may not be built abutting on it ( Ilendon Local Board v. Pounce (1889), 
42 Ch. D. 602), but, semble , this decision is inapplicable where building takes 
place along a previously existing road; see Devonport Corporation v. Tozer , 
[1903] 1 Ch. 759, C. A. 

(q) For cases as to width of entrance, see Hendon Local Board v. Pounce t 
supra; Bromley Local Board v. Lloyd (1892), 56 J. P. 278; Bromley Local 
Boards. Lloyd ( 1893), 9 T. L. R. 306; Barton Regis Rural District Council v. 
Stevens (1896), 61 J. P. 598. 

(r) A.-G, v. Oibby [1909] 2 Oh. 265; see further, as to “street” and 44 new 
street,” pp. 16, 20, ante . 

( 5 ) Williams v. Powning (1883), 47 J. P. 480; R. v. Sheil (1884), 50 L. T. 
690 ; Gozzett v. Maldon Urban Sanitary Authority , [1894] 1 Q. B. 327 ; and 
see cases in notes (t) to (d), infra. 

(t) Robinson v. Barton Local Board (1882), 21 Oh. D. 621, O. A. 

(a) Devonport Corporation v. Tozer , supra; compare Taylor v. Metropolitan 
Board of Works (1867), L. R. 2 Q. B. 213 ; a fortiori if he only builds a corner 
house alongside the street in question, but fronting on to another street (St. 
George's Local Board v. Ballard , [1895] 1 Q. B. 702, 0. A.). 

(6) Gozzett v. Maldon Urban Sanitary Authority , supra ; Williams v 
Pawning , supra; Fellowes v. Sedgley Urban District Council (1906), 70 J. P. 
412. 

(c) Fellowes v. Sedgley Urban District Council , supra . 

(a) Devonport Corporation v. Tozer, supra . A man who merely erects a new 
fence or wall on the verge of his property fronting an existing or defined way 
does not lay out a street ( Bushell v. Greer (1900), 64 J. P. 600 ; Metropolitan 
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A builder employed by a landowner to build houses along a new 
street which he proposes to lay out cannot be regarded as himself 
laying out such new street (e). 

450 . An authority empowered to make “ new street ” bye-laws 
may provide for their observance (/) by including provisions as 
to giving notices, as to the deposit of plans and sections by persons 
intending to lay out streets, as to inspection by the authority, 
and as to the power of the authority (subject as hereinafter 
mentioned ( g ) ) to remove, alter, or pull down any work begun or done 
in contravention of such bye-laws (h ) . It may also impose reasonable 
penalties (i), not exceeding (j) £5 for each offence, and in the case of 
a continuing offence a further penalty not exceeding 40s. per day 
after written notice. Such penalties are recoverable summarily (fc), 
and proceedings for their recovery may be taken by the authority or 
by any party aggrieved ; but other persons may only take proceed- 
ings with the written consent of the Attorney-General (Z). Where 
an authority may, under the Public Health Act, 1875 (m), s. 158, 
remove any work begun or executed in contravention of any bye- 
law, or where the execution of the work is an offence punishable by 
a penalty under any bye-law, the existence of the work in that state 
is to be deemed to be a continuing offence (n), but no penalty is to 
be incurred after one year from the day when the bye-law was 
broken. 

451 . Where a breach of a bye-law constitutes a continuing inter- 
ference with the rights of the public, it may be restrained by 
injunction, but the Attorney-General is a necessary party (o) ; and 


Board of Works v. Clever (1868), L. E. 3 0. P. 531). For earlier decisions to the 
contrary, see Roberts v. Richards (1890), 54 J. P. 693 ; A.-G. v. Rufford & Co ., Ltd., 
[1899] 1 Oh. 537 ; sed quaere whether they can be reconciled with Devonport 
Corporation v. Tozer , [1903] 1 Ch. 759, 0. A. 

(e) Sunderland Corporation v. Brown (1880), 44 J. P. 831 ; compare A.-G. v. 
Gibb , [1909] 2 Ch. 265. Even if actually employed to lay it out he will not be 
responsible for breaches of the bye-laws committed by a sub- contractor to whom, 
with the owner’s consent, he has entrusted the work {Brown v. Edmonton Local 
Board (1881), 45 J. P. 553). 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 157. 

(y) The authority cannot remove work if it has approved the plans or failed to 
disapprove them within a month of the deposit ; see p. 242, post. 

(h) For forms of notice in connection with such bye-laws, see Encyclopaedia 
of Forms and Precedents, Vol. XVI., pp. 527 — 529. 

(t) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 183. The power to 
remove work does not exclude the power to impose penalties {Hall v. Nixon 
(1875), L. E. 10 Q. B. 152). 

U) Bye-laws must be so framed as to admit of the recovery of any sum less 
than the full amount of the penalty (Public Health Act, 1875 (38 & 39 Viet, 
c. 55), s. 183). 

(k) Ibid., s. 251. 

(/) Ibid., s. 253 ; Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63V 
s. 6 ; Fletcher v. Hudson (1880), 5 Ex. D. 287, 0. A. 

(m) 38 & 39 Viet. c. 65. 

(w) As to “ continuing offences” under bye-laws and limitations of time for 
proceeding for penalties, see title Public Health and Local Administration. 
As to time limit for actions generally, see title Limitation of Actions. 

(o) A.-G. v. Asliborne Recreation Ground Co. t [1903] 1 Ch. 101 ; Devonport 
Corporation v. Tozer, supra; A.-G. v. Wimbledon Home Estate Co., Ltd ,, [1904] 
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tho jurisdiction to grant an injunction is not affoctcd by tha fact 
that the offender has already been convicted and fined for his 
offence (p). 

452. Where a bye-law requires notices, plans, or descriptions of 
any work to be laid before an authority, the authority must ( q ) 
approve or disapprove them in writing within one calendar 
month (r), and it cannot, as a rule, insist upon alterations. It 
cannot assume a dispensing power not given by the bye-laws («) 
and approve plans which contravene them or the general law (t) ; 
and conversely it may not disapprove plans unless they contra- 
vene the bye-laws or the general law (a). 

In districts in which the Public Health Acts Amendment Act, 
1907 (b), s. 17, is in force the authority may, on the deposit of 
the plans and sections, by order (c) vary the position, direction, 
termination, or level of the new street in order to secure either 
better communication with other streets, or adequate openings at the 
ends of the new street, or compliance with any enactment or bye-law 
in force in the district ; and it may also by its order fix the points at 
which the new street shall be deemed to begin or end. 


2 Ch. 34. A.-G. v. Pudsey Local Board (1895), 59 J. P. 329, apparently turned 
upon the particular facts. 

(p) A.-G. v. Wimbledon Home Estate Co ., Ltd., [1904] 2 Oh. 34. As to 
injunctions generally, see title Injunction. 

(q) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 158. 

(r) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 3. A bye-law purporting 
to extend (or reduce) the peiiod would be invalid ( Clark v. Bloomfield (1885), 1 
T. L. E. 323). 

(*) Hie absence of a dispensing power does not invalidate bye-laws as being 
unreasonable ( Salt v. Scott Hally [1903] 2 K. B. 245 ; Pomeroy v. Malvern Urban 
District Council (1903), 67 J. P. 375). In practice the Local Government Board 
discourages the insertion of such a power. 

(<) Baxter v. Bedford Corporation (1885), 1 T. L. E. 424; R. v. Newcastle-on - 
Tyne Corporation (1889), 60 L. T. 963 ; Re McIntosh and Pontypridd Improve- 
ments Co. (1891), 61 L. J. (Q. b.) 164, affirmed (1892), 8 T. L. K. 203, 0. A. ; 
Yabbicom v. King , [1899] 1 Q. B. 444. An approval of plans which in fact 
contravene the bye-laws is ineffectual (ibid.) ; and, if express approval is 
ineffectual, it would seem to follow that Masters v. Pontypool Local Government 
Board (1878), 9 Ch. D. 677 ; Slee v. Bradford Corporation (1863), 8 L. T. 491, 
and Clark v. Bloomfield , supra, cannot be relied upon so far as they suggest that 
if an authority fails to disapprove plans the person depositing them will escape 
liability to penalties if the plans contravene the bye-laws. A.-G. v. Pudsey 
Local Board (1895), 59 J. P. 329, must apparently oe regarded as a decision 
upon the particular facts of that case. 

(a) Thus, it cannot disapprove plans because they show no system of 
sewerage, if there are no sewerage bye-laws in force (It. v. Tynemouth Rural 
District Council , [1896] 2 Q. B. 451, C. A.), or because it disapproves of the 
site ( R . v. Preston Corporation (1887), 3 T. L. E. 665), or of the type of house to 
be built ( R . v. Newcastle-on- Tyne Corporation (1889), 60 L. T. 963). It may, 
and indeed ought to, consider whether the person depositing plans is in a position 
to give effect to them, i.e., whether he owns sufficient land to make a street of 
the approved width (Thompson v. Failsworth Local Board (1881), 46 J. P. 21); 
but, apart from any such question, it is not concerned with disputes as to 
title between him and third persons (Ex parte Crosby (1877), 41 J. P. 740). 
There appears to be no power to charge any fee in respect of the approval ; and 
a bye-law requiring payment of a fee would be ultra vires. 

(b) 7 Edw. 7, c. 53, 

(c) An aggrieved owner may appeal to quarter sessions against suoh an 
order (ibid., s. 7). 
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The Authority must compensate (<f) any person injuriously Sect. 2. 
affected by the exercise of the above powers ; and may not exer- Extra- 
cise them if compliance with its order will entail the purchase of Metro- 
additional lands or the execution of works elsewhere than on the PoHtan, 
site of the new street. . Compen- 

Any person who lays out or constructs a new street in contra- sation * 
vention of such an order is liable to a maximum penalty of 
£5 and a maximum daily penalty (e) of 40s. 

453. An action for damages will not lie against an authority for Disapproval 
refusing, even maliciously, to approve plans (/); but a mandamus of plans, 
to hear and determine the matter will be granted if it has never 
applied its mind to the question before it (g ) ; and probably a man- 
damus to approve the plans will be granted if it is clear that the 
only objection taken to them is untenable in law (70* On the other 
hand, the court will not* interfere where the authority has arrived 
at a decision in good faith, and the correctness of it involves 
disputed questions of fact (i). 

A person aggrieved at the disapproval of his plans can test the Remedies 
correctness of the authority’s decision upon questions both of law 
and fact by carrying out the work according to the plans ( k ), when 
the justices must decide, in proceedings for a penalty, whether his 
plans and work are in accordance with the bye-laws (Z) ; and if the 
authority removes his work instead of taking summary proceedings, 
he can raise the same question in an action (m). 


(d) To bo ascertained in manner provided by the Public Health Acts 
(Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 10). See titles 
Local Government; Public Health and Local Administration. 

(i e ) I.e.y a penalty for each day on which the offence is continued after con- 
viction therefor (Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 13). 

f) Davis v. Bromley Corporation , [1908] 1KB. 170, 0. A. 

g ) Ibid . 

[h) As in B . v. Preston Corporation (1887), 3 T. L. R. 665; B. v. Newcastle - 
on-Tyne Corporation (1889), 60 L. T. 963; B . v. Ormesby Local Board of Health 
(1894), 43 W. R. 96 ; B. v. Middlesbrough Corporation (1890). Times , 7th July; B, 
v. Tynemouth Bural District Council , [1896] 2 Q, B. 451, O. A. In view of the 
last-named case (see also B. v. Llandudno Improvement Commissioners (1892), 
Times , 28th January; and B. v. St. George, Southivark , Vestry (1892), 56 J .P. 
821) it would seem that it is not necessary to proceed by action for mandamus, as 
was held in an unreported case, R. v. Harrogate Corporation (1890), 16th April. 

( i ) Either by prerogative writ of mandamus (B. v. Eastbourne Corporation 
(1900), 64 J. P. 724, 0. A. ; B. v. West Hartlepool Corporation , Ex parte Bichard- 
son (1901), 18 T. L. R. 1 ; B. v. Chiswiclc Urban District Council , Ex parte 
Brickell (1908), 72 J. P. 165) or in an action for a mandamus ( Smith v. Chorley 
Rural Council, [1897] 1 Q. B. 678, 0. A.). As to mandamus generally, see 
title Crown Practice, Yol. X., pp. 77 et seq. 

(k) Under the general law there is no penalty for executing work in accord- 
ance with plans which the authority wrongfully refuses to approve ; but some 
local Acts impose a penalty for executing work without the plans having been 
approved, even though the refusal was unjustifiable ; see Cook v. Hainsworth, 
[1896] 2 Q. B. 85. Under some local Acts there is an appeal to quarter 
sessions against an authority’s refusal to approve plans (see Cooky. Hainsworth , 
supra), but not under the general law, unless the effect of the Public Health 
Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 7 (1), can be treated as 
conferring such a right. 

(l) R . v. Tynemouth Bural District Council , supra ; B. ▼. Chiswick Urban 
District Council , Ex parte Brickell t supra. 

(m) See Hopkins v. Smethwick Local Board of Health (1890), 24 Q. B. D. 712, 0. 
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454. A person who has deposited plans for a new street is not 
bound to carry out the work, but may abandon it to carry out 
other work inconsistent with the formation of the proposed street ( n ). 

455. Where there has been a failure to deposit plans, a bye-law 
in the ordinary form ( o ) will justify an authority in removing 
executed work, the plans of which ought under the bye-laws to have 
been deposited, even though such work otherwise satisfies the 
bye-laws (p). But where plans have been duly deposited, an 
authority can only remove such work as is not in conformity with 
its bye-laws and has been commenced after notice of disapproval of 
the plans or before the expiration of a calendar month without 
approval (q); and a bye-law purporting to extend these powers 
would be ultra vires (r). 

Where an authority may remove work executed contrary to the 
bye laws, it may apparently remove it at any time ($) ; but it 
must first give the offender an opportunity of showing cause 
against the proposed removal (t). The removal may be effected in 
any convenient way not causing danger, but the authority may be 
held liable if it unreasonably damages other property of the 
offender (a). 

Where an authority incurs expense in or about the removal of work 
executed contrary to a bye-law (&), it may recover it summarily (c) 
either from the person executing the works, or from the person 
causing them to be executed, at its discretion. 

456. In general, the deposit and approval of plans for a new 
street enures for any length of time (d) ; but in districts in which 


(w) Sunderland Corporation v. Skinner (1889), 53 J. P. 660. 

(o) Le. y authorising the removal of work done in contravention of any bye- 
law, which includes a bye-law requiring the previous deposit of plans ; see Baker 
v. Porta mouth Corporation (1878), 3 Ex. D. 157, C. A. 

( p) Faker v. Portsmouth Corporation , supra ; Fairhrass v. Canterbury Corpora- 
tion (1902), 67 J. P. 181. 

(g) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 158. This express power 
is independent of any bye-law giving power to remove. Although under ibid., 
s. 157, an authority may pass a bye-law enabling it to remove work done contrary 
to any bye-law, such a bye-law will be subject to the provisions of ibid., s. 158, 
as to plans being deposited and not disapproved within a month. 

(r) See Clark v. Bloomfield (1885), 1 T. L. R. 323. 

{») In Fairbrass v. Canterbury Corporation, supra (where no plans had been 
deposited), six months had elapsed between the completion of the work and the 
notice to show cause. 

(t) Cooper v. Wandsworth District Board of Works (1863), 14 C. B. (n. S.) 180; 
Makers v. Pontypool Local Government Board (1878;, 9 Uh. D. 677 ; Hopkins v. 
Smethwick Local Board of Health (1890), 24 Q. B. D. 712, C. A. ; A. -G. v. 
Hooper , [1893] 3 Ch. 483. As to the sufficiency of such a notice, see Dickenson 
V. Forsyth (1903), 68 J. P. 170. 

a) Jaqger v. Doncaster Union Rural Sanitary Authority (1890), 54 J. P. 438. 

7 ' Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 158. 

The six months’ period of limitation will run from the date of a demand 
( Lahalmondiere v. Addison (1858), 1 E. & E. 41 ; Eddleston v. Francis (1860), 
3 L. T. 270; Chrecew. Hunt (1877), 2 Q. B. D. 389; Corbett v. Badger , [19011 
2 K. B. 278). 

(d) In the opinion of the Local Government Board (which has to confirm the 
bye-laws) there is no power to provide by them that the approval of new street 
plans shall be inoperative unless the w >rk is commenced within a specified 
period. 
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the Public Health Acts Amendment Act, 1907 (e) $ s. 15, or a Seot - 2 - 
similar provision under a local Act (/), is in force, the authority may ®^ ra “ 
declare the deposit to be of no effect if the work is not commenced J"™®’ 

within three years from such deposit ; or, if the plans were deposited ™ ' 

before the date when the section came into force in the^ district, 
within three years from that date (g ) ; and the authority must 
give notice of the enactment to every person depositing plans and 
sections for a new street, whether the deposit was made before or 
after it came into force. 

In districts in which the Public Health Acts Amendment Act, Retention 
1907 ( h ), s. 16, is in force the authority may retain any plans or ot P lan ®* 
other documents deposited with and approved by it under any 
statute or bye-law in force in the district. 

457. Where there is in force a local Act incorporating the Level and 
Towns Improvement Clauses Act, 1847 (t), every person intending 

to make a new street must give notice to the authority, which may s ree 
within six weeks fix a level for such street, subject to an appeal 
to quarter sessions. If it fails to do so, the work may be carried 
out, and it must make and pay for any necessary change of 
level and defray any damage sustained by any person in conse- 
quence. A person who lays out a street in contravention of this 
provision is liable for the expense of a subsequent alteration of 
level. 

In certain cases (j) the minimum width of new streets, unless Minimum 
otherwise prescribed by the incorporating Act, must be 30 feet for 
carriage roads and 20 feet for other roads ( k ). 

Stjb-Seot. 6 . — Building Line in Streets . 

458. A rural authority, unless invested with the necessary Regulation of 
urban powers, cannot regulate the line of buildings in a street. building line. 

In places where the Public Health (Buildings in Streets) Act, 

1888 (/), is in force (m), it is illegal (w), without the written 


(e) 7 Edw. 7, c. 63. It may be put in force by order of the Local Government 
Board in any district. 

(/) Harrogate Corporation v. Dickinson [1904], 1 K. B. 468, O. A. 

(g) I.e. t the date at which the section is declared by order of the Local 
Government Board to be in force (Public Health Acts Amendment Act, 1907 
(7 Edw. 7, c. 53), s. 13). 

^) 7 Edw. 7, c. 53; see note (e), supra . An authority may provide by a bye- 
law for the retention by it of plans, although disapproved (Gooding v. Ealing 
Local Board of Health (1884), 1 T. L. It. 62). 

(t) 10 & 11 Yict. c. 34, ss. 57—60, 84—86. 

(,;) I.c. f where s. 63 (ibid.) is incorporated. 

(k) This requirement is imperative, and cannot be relaxed or waived ; and 
where a mere roadway has been previously laid out, the authority may inter- 
vene as soon as building operations begin, or its width is definitely fixed (A.-G. 
v. Folkestone Corpoi'ation , [1873] W. N. 127). 

(Z) 51 & 52 Yict. c. 52 ; in this division of the title referred to as 4 ‘ t his Act.” 

(m) I.e., all urban districts, and rural districts and contiibutory places where 
it has been applied by an order of the Local Government Board. 

(n) Public Health (Buildings in Streets) Act, 1888 (51 & 52 Yict. c. 52), 
6. 3, which creates a single compound offence consisting of building without 
consent and continuing after notice (Mullis v. Hubbard , [1903] 2 Ch. 431). 
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s*0T. 8 . consent (o) of the authority, to erect or bring forward (p) any 
Extra* house or building ( q ), or part of a house or building, other than 

Metro- a building belonging to the Crown (»•), or to a railway com- 

politan. pany and used for the purposes of the railway under any Act 
of Parliament («), in any street (<), beyond the front main 


(o) An approval in writing by the council of plans showing an infringement 
of the building line is sufficient consent, even though the attention of the 
council was not specifically directed to the projections, and approval by a 
building committee, subsequently ratified by the council, is equally effective 
( Merretty . Charlton Kings Urban District Council (1903), 67 J. P. 419 ; Mallis v. 
Hubbard, [1903] 2 Ch. 431) ; but reliance cannot be placed on the fact that a 
council’s surveyor informally expresses satisfaction with the plans (A.-G. v. 
Wimbledon House Estate Co ., Lid., [1904] 2 Ch. 34). Compare Kerr v. Preston 


Corporation (1877), 6 Ch. D. 463. Where a council in good faith disapproves 


on questions of fact on an application for a mandamus (11. v. Eastbourne Cor- 
poi'aUon (1900), 64 J. P. 724, 0. A.); see further p. 241, ante. 

( p ) The provision applies to new buildings; the Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 156, which it supersedes, did not ( Williams v. Wallasey 
Local Board (1886), 16 Q,. B. I). 718) ; and this enactment was passed to supply the 
deficiency, see Warren v. Mustard (1891), 56 J. P. 502. Nevertheless, its 
wording is not wide enough to enable an authority to fix any building line for 
the first house built in a street ( R . v. Middlesbrough Corporation (1890), Times, 
7th July). It would seem that the word “ erect” must be regarded as applying 
only to new buildings on a site hitherto unoccupied, and the words “bring 
forward ” to old buildings pulled down for re-erection; in other words, that 
if a projecting building is pulled down for re-erection it may be rebuilt up 
to the same line without contravening this provision, and that the authority 
must pay compensation under the Public Health Act, 1875 (38 & 39 Viet. c. 55), 
0 . 155 (see p. 246, post), if it requires it to be set back ; see Auckland (Lord) v. 
Westminster Local Board of Works (1872), 7 Ch. App. 597 ; Worley v. St. Mary 
Abbotts , Kensington , Vestry, [1892] 2 Ch. 404. 

(q) By the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 4, as amended by 
. the Factory and Workshop Act, 1878 (41 & 42 Viet. c. 16), s. 107, and Sched. VI., 

the term ** house ” includes schools and factories and other buildings in which 
persons are employed. As to the meaning of the words 4 4 house ” and 4 4 building,” 
see title Public Health and Local Administration. See also title Factories 


and Shops, Vol. XIV., p. 485. A building erected by a water company, under 
a special Act prior to 1875 which incorporates the Waterworks Clauses Act, 1847 

i 10 & 11 Viet. c. 17), is within the prohibition ( Grand Junction Waterworks Co. v. 

iampton Urban Council (1898), 67 L. J. (q. b.) 903); and indeed the same would 
appear to be the case, whatever the date of the special Act ( Uchfield Rural 
Council v. Orowborough District Water Co., [1899] 2 Q. B. 664) ; compare London 
County Council v. Wandsworth and Putney Gas Co. (1900), 64 J. P. 500. 

(r) Gorton Local Board y. Prison Commissioners (1887) [1904] 2 K. B. 165, n. ; 
Hornsey Urban Council v. Hennell, [1902] 2 K. B. 73. 

(s) As to railway buildings, see note ( p), p. 246,po$f. The exemption appears to 
apply to the Public Health (Buildings m Streets) Act, 1888 (51 & 52 Viet. c. 52), 
s. 3, which has been substituted for the Public Health Act, 1875 (38 & 39 Viet, 
c. 55), s. 156. 

(t) It has never been expressly decided whether in the Public Health 
(Buildings in Streets) Act, 1888 (51 & 52 Viet. c. 52) s. 3, the word “ street ” has 
its popular meaning or the extended meaning given to it by the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 4 (see p. 16, ante). The Public Health 
(Buildings m Streets) Act, 1888 (51 & 52 Viet. c. 52), s. 2, may be said to favour 
the latter view, but there is a dictum to the effect that the word is here used in 


its popular sense (see A.-G. v. Siddall (1898), Times , 24th June, C. A. ; compare 
aho It. v. Ormesby Local Board of Health (1894), 43 W. K. 96), and it has been 
held to be bo used in other “ building line ” sections, e.g., in the Towns Improve- 
ment Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 66 (see R. y. Platts (1880), 49 
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wall (u) of the house or building on either side (v) thereof in the same 
street;, or to build any addition to any house or building beyond the 
front main wall of the house or building on either side of the same. 
For the purposes of this Act (x) a house at the corner of two streets 
may be “ in 99 both of them ( y ) ; but the fact that a house or build- 
ing fronts towards a street does not necessarily make it a house or 
building “ in ” the street (or “ in ” the same street), and it ought 
not to be so regarded if it has a substantial piece of ground 
between it and the street (a). A house or building cannot be said 
to be “ on the side ” of another, unless it be within reasonable 
proximity (fc), and this is a question of fact (c). 

A person offending against this Act (d) is liable on summary 
conviction (e) to a penalty not exceeding 40$. a day after 
written notice (f) from the authority; but a person who did not 


Sect. 2. 

Extra- 

Metro- 

politan. 


Penalty on 

summary 
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L. J. (q. b.) 848), and in the Local Government Act (1858) Amendment Act, 
1801 (24 & 25 Yict. c. 01), s. 28 (now repealed), corresponding to the Public 
Health Act, 1875 (38 & 39 Yict. c. 55), s. 150 (R. v. FnHford (1864), Le. & Ca. 
403) ; compare also Thomas v. Roberts (1878), 43 J. P. 574. 

(?t) The adjoining building must be looked at as a whole, and a particular 
wing or projection cannot be regarded as the front main wall (A.-G. v. Edwards , 
[1891] 1 Ch. 194). As to what amounts to a “ front main wall,” when a 
building is only just commenced, see Bavensthorpe Local Board v. Hinchcliffe 
(1889), 24 Q. B. L>. 108. 

( v ) The Public Health (Buildings in Streets) Act, 1888 (51 & 52 Yict. c. 52), 
s. 3, applies to a house having another building only on one side of it (Leyton 
Local Board v. Causton (1893), 57 J. P. 135). If there are buildings on 
each side, the line of tho least prominent one must prevail (Anderson 
Bichards (1900), 70 J. P. 231). 

( x ) See note ( l ), p. 243, ante. 

(y) Warren v. Mustard (1891), 56 J. P. 502; Gilbart v. Wandsworth District 
Board (1888), 53 J. P. 229. Compare also London County Council v. Lawrancs 
& Sons , [1893] 2 Q. B. 228; Barlow v. St, Mary Abbotts. Kensington , Vestry 
(1886), 11 App. Cas. 257. 

(a) A.-G, v. Edwards , [1891] 1 Ch. 194. A house standing back 62 feet was 
held not to be in the street ( B . v. Fulwood Local Board (1895), 59 J. P. 311), 
secus a house withiu 30 feet of the street (A.-G. v. Siddall (1898), Times , 
24th June, C. A.). 

(b) Eight hundred feet have been held to be too far (R. v. Middlesbrough 
Corporation (1890), Times t 7th July); so, too, 300 feet ( Ravensthorpe Local Board 
v. JIinchcliffe y supra); so, too, 90 feet (B. v. Ormesby Local Board of Health 
(1 894), 43 \Y. R. 96), and even 60 feet, where an asylum was separated 
irom the newly-erected house by gardens and a private road (A.-G. v. Edwards , 
supra). In Warren v. Mustard , supra , the distance was 62 feet, and a convic- 
tion was upheld, though unwillingly j see also B. v. Fulwood Local Board , Eos 
parte Livesey (1895), 59 J. P. 311. 

) J.e.j for tho justices ( Warren v. Mustard , supra), 
t) See note (Z), p. 243, ante. 

\e) A person threatened with summary proceedings cannot raise the question 
by an action for an injunction to restrain such proceedings (Kerr v. Preston 
Corporation (1876), 6 Ch. D. 463; Grand Junction Waterworks Co. v, Hampton 
Urban Council , [1898] 2 Ch. 331). A penalty may be imposed time after time, 
so long as the offending building is continued (A.-G. v. Wimbledon House Estate 
Co., Ltd., [1904] 2 Ch. 34). 

(/) The notice is a condition precedent to a prosecution ; hut it is no answer 
to a charge that the building was completed before receipt of notice (Bumball v. 
Schmidt (1882), 8 Q. B. I). 603), and if a summons has been dismissed because 
service of the notice was not proved, a notice may bo served and fresh proceed- 
ings taken (Jenkins v. Merthyr Tydfil Urban District Council (1899). 80 L. T. 
600 ). v ' 
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erect the building cannot be convicted merely because on becoming 
the owner thereof he has maintained it as he found it ( g ). 

The authority is not empowered (h) to demolish an offending 
building ; nor can a private individual whose adjoining property 
has been prejudiced by the erection of a building in contravention 
of this Act (i) maintain an action for damages or an injunction 
against the builder, nor can the builder be indicted (j); but the 
Attorney-General may maintain an action for an injunction and 
an order directing the demolition of the building, although the 
builder may have been previously convicted and fined (k). 

459 . In urban districts and in rural places where the Public 
Health Act, 1875(f), s. 155, is in force (m), when any house or 
building (n), other than buildings belonging to the Crown («), or to 
a railway company and used for the purposes of the railway under 
any Act of Parliament (p), situated in any street (q), or the front 
thereof, has been taken down (?) in order to be rebuilt or altered, the 


(g) Blackpool Corporation v. Johnson , [1902] 1 K. B. 646. 

'/*) By the Public Health (Buildings m Streets) Act, 1888 (51 & 52 Viet. c. 52). 

t) Ibid. ; and see note (l), p. 243, ante. 

j) Mullis v. Hubbard , [1903] 2 Ch. 431 ; compare Brooks v. Terry (1888), 
4 a. Li. B. 678. 

(/c) A.- G. v. Wimbledon House Estate Co., Ltd., [1904] 2 Ch. 34. 

(/) 38 & 39 Viet. c. 55 ; compare the very similar terms of the Towns Improve-* 
inent Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 6; and see p. 247, post . 

(m) I.e. t by order of the Local Government Board under the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 276. 

(n) As to the meaning of the words “house” and “building,” see note (q), 
p. 244, ante. As to buildings erected under the Waterworks Clauses Acts, see 
cases in the same note, which appear to be equally applicable to the Public 
Health Act, 1875 (38 & 39 Viet. c. 55). 

(o) As to Crown property, see note (r), p. 244, ante. 

(p) Such buildings are exempted oy the Public Health Act, 1875 (38 & 39 
Viet. c. 55), s. 157. Cottages built for railway servants are not used “for thi 
purposes of the railway ” within the meaning of the proviso ( Manchester , Sheffield 
and Lincolnshire Rail. Co. v. Barnsley Union (1892), 56 J. P. 679) ; nor, apparently, 
is a building erected by a railway company and let to tenants who use it only 
for their own business purposes ( Coole v. Lovegrove , [1893] 2 Q. B. 44) ; but an 
office in a railway company’s coal-yard may be used “for the purposes of or 
in connection with the traffic of ” the railway, though occupied by coal merchants 
and their clerks, if its existence and the work done there facilitate the speedy 
clearing of trucks from the company’s line (Elliott v. London County Council , 
[1899] 2 Q. B. 277). See also Re Badger (1858), 8 E. & B. 728 (railway arches 
used as stables by tenants); London and Blackwall Rail. Co. v. Limeliouse District 
Board of Works (1856), 3 K. & J. 123. 

(q) As to the meaning of the terms “ street” and “houses ‘in * a street,” see 
notes (a), (5), p. 245, ante. 

(r) This means “ substantially taken down,” and there is no power to fix a 
line if in the . case of a large building the front of the two lower storeys only is 
taken down in order to turn those two storeys into one lofty shop (A.-G. v. 
Hatch , [1893] 3 Ch. 36, 0. A.) ; nor, semble , if a workman without instructions 
unnecessarily removes part of the front wall ( Yabbicomb v. Bristol Brewery , Ltd. 
(1903), 67 J. P. 261). If a house front falls, or is burnt down, it would appear 
that the Public Health Act, 1875 (38 & 39 Viet. c. 53), s. 155, does not apply. 
If a house is taken down with no intention of rebuilding (as to which lapse 
of time will be evidenced semble , the Public Health Act, 1875 (38 & 39 
Viet. c. 55), 8. 155, will not apply to a new building erected on the site at some 
distant date, and the case will fall within the Public Health (Buildings in 
Streets) Act, 1888 (51 & 52 Viet c. 52). see p. 243, ante , and compare Worley v. 
St. Mary *, ibbotts , Kensington , Vestry, [1892] 2 Ch. 404. 
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authority may prescribe the line in which any house or building, Beot. 2. 
or the front thereof, to be built or rebuilt in the same situation, Extra- 
shall be erected. # Metro- 

The line must in general be prescribed ($), or at least some objec- poutan. 
tion indicating an intention to prescribe it ( t ) must be expressed, Authority’s 
before the rebuilding is commenced ; but, though rebuilding has requirements, 
commenced, a line may yet be prescribed for distinct portions of how 81|?nl e * 
the new building not begun, unless their projection beyond the 
line is necessarily involved in the work already done ( t ). Where 
an owner has deposited plans, and they have been approved, and 
in reliance on such approval he has pulled down his existing 
building, it is too late for an authority to require him to set back 


his new one (a). 

The authority must tender compensation to the owner or other Compensa- 
person immediately interested in such house or building for any tion - 
damage he may sustain in consequence of his house or building 
being set back or forward, the amount of such compensation, in 
case of dispute, to be settled by arbitration (b). Compliance with 
the authority’s requirements may be enforced by an action for an 
injunction at the suit of the Attorney- General, but there is no 
summary remedy for a breach of it (c). 


460 . In urban districts (</), and in rural places where the Towns Towns 
Improvement Clauses Act, 1847 (e), s. 68, is in force (/), when any 
house or building, any part of which projects beyond the regular 
line (<7) of the street, or beyond the front of the house or building 
on either side thereof, has been taken down in order to be rebuilt 
or altered, the authority may require it to be set backwards, or 
towards the line of the street or the line of the adjoining houses 
or buildings, in such manner as it dirocts, for the improvement of 


( s ) Folkestone Corporation v. Woodward (1872), L. B. 15 Eq. 159 ; A.-G. v. 
Hatch , [1893] 3 CL 36, C. A. 

(t) Newhaven Local Board v. Newhavcn School Board (1885), 30 Ch. D. 350, 
C. A. 

(a) She v. Bradford Corporation (1863), 27 J. P. 612; Masters y. Pont y pool 
Local Government Board (1878), 9 Ch. D. 677. 

(5) J.c., in manner provided by the Public Health Act (38 & 39 Viet. c. 55), 
e. 179. See title Local Gov eknment. 

(c) Sutton Local Board v. Iloare (1894), 10 T. L. R. 586. The Attorney-General 
should be a party to the action ( Brooks v. Terry (1888), 4 T. L. R. 678 ; Devon - 
port Corporation v. Tozer , [1903] 1 Ch. 759, C. A. ; A.-G. v. Wimbledon House 
Estate Co Ltd. t [1904] 2 Ch. 34; Mullis v. ' Hubbard, [1903] 2Ch. 431). 

(d) Towns Improvement Clauses Act, 1847 (10 & 11 Yict. c. 34), s. 68, 
incorporated in the Public Health Act, 1875 (38 & 39 Viet. c. 55), by b. 160 
thereof. 

(c) 10 & 11 Viet. c. 34. 

If) Under the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 276. 

(g) This does not mean mathematically regular, but substantially regular 
( Tear v. Freebody (1858), 4 C. B. (n. s.) 228 ; Simpson v. Smith (1871), L. R. 

6 C. P. 87, per Willes, J.). And in determining the general line, regard 
must be had to the line of buildings which have been pulled down and may be 
rebuilt ( Auckland {Lord) v. Westminster Local Board of Works (1872), 7 Oh. App. 
597). In many cases there cannot be said to be any general line (. Ecclesiastical 
Commissioners for England y. St. James and St. John , Clerkenwell , Vestry (1861), 

7 Jur. (n. 8.) 326). “ Street ” appears to bo here used in the popular sense ; see 
R. v. Platts (1880), 43 L. T. 159, and the use of the term “ adjoining houses*’ * 
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such street ; but it must make full compensation to the owner. 
Compliance with such a requirement may be enforced by an action 
for an injunction at the suit of the Attorney-General; but an 
adjoining owner who is specially damnified cannot apparently 
maintain an action (h). 

461. In urban districts and in rural places where the Towns 
Improvement Clauses Act, 1847 (i), s. 66, is in force the authority 
may allow, upon terms, any building to be set forward for improving 
the line of the street ( j ) in which it, or any building adjacent 
thereto, is situated ( k ). 

Sub-Sect. 7 . — Projections in Streets. 

462. In urban districts (Z), and in rural places where the Towns 
Improvement Clauses Act, 1847 (m), ss. 69, 70, are in force (n), the 
authority may give notice (o) to the owner or occupier (p) of any house 
or building to remove or alter any projection (q) placed, after the 
date when that enactment came into operation in the district, against 
or in front of such house or building (r) which obstructs (s) the safe 
and convenient passage along any street. An occupier or owner 
receiving such a notice must, within fourteen days, remove or alter 
the obstruction as directed by the authority, and in default is liable 
to a maximum penalty of 40s. The authority may also remove the 
obstruction and recover the expense from the person in default. 

(h) See cases cited in note (c), p. 247, ante . For a form of notice, see Encyclo- 
paedia of Forms and Precedents, Vol. XI., p. 94. 

(t) 10 & 11 Viet. c. 34. The section is incorporated in the Public Health Act, 
1875 (38 & 39 Viet. c. 55), by s. 160 thereof. For a form of licence, see Ency- 
clopaedia of Forms and Precedents, Vol. XI., p. 93. 

(j) 44 Street” is here used in its popular sense. Where the Towns Improve- 
ment Clauses Act, 1847 (10 & 11 Viet. c. 34), 8. 66, is applicable the authority 
may apparently give a valid sanction to an encroachment on the highway (B. v. 
Platts (1880), 43 L. T. 159). 

(k) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 66. 

(l) The relevant sections being incorporated in the Public Health Act, 1875 
(88 & 39 Viet. c. 55), by s. 160 thereof. 

( m ) 10 & 11 Viet. c. 34. 

(ft) Under the Public Health Act, 1875 (38 & 39 Viet. c. 55), g. 276. 

( o ) For a form, see Encyclopaedia of Forms and Precedents, Vol. XI., p. 95. 
Before issuing its notice or before proceeding under it, the authority ought to 
give the person concerned an opportunity of being heard (A.-G. v. Hooper , [1893] 
3 Ch. 483). 

(p) Or both of them, Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 160. 

(q) Including any porch, Bhed, projecting window, step, cellar, cellar door, or 
window, sign, sign post, sign iron, show board, window shutter, wall, gate, or 
fence (■ ibid ., s. 69). 

(r) A garden wall has been held to be erected 44 against or in front of ” a 
house (. Bagsliaw v. Buxton Local Board of Health (1875), 1 Ch. D. 220), but the 
words do not extend to an erection on undedicated land separated from a house 
by a public pavement ( Le Never. Mile End Old Town Vestry (1858), 8 E. &*B. 
1() 54). 

(#) Whether it is an obstruction is a question of fact ; and if there is a sub- 
stantial projection over the pavement near the ground, evidence that persons 
were or were not obstructed is immaterial (Gabriel v. St. James , Westminster, 
Vestry (1859), 23 J. P. 372 ; Read v. Perrett (1876), 1 Ex. D. 349). The provi- 
sion will not apply to projections above the neads of passengers ; see Gvldstraw 
▼. Duckworth (1880), 5 Q. B. D. 275; and, semble, even at a lower level the 
maxim de minimis non curat lex may be applied; see M* Mill an v. Bennett (1895), 
22 Bettie ( J usticiary Cases), 23. 
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If such expense is recovered from an occupier, he may deduct so 
much thereof from the rent of the premises where the work is done 
as is allowed in the ease of private improvement rates under the 
Public Health Act, 1875 (£). Obstructions erected before the date 
referred to may be removed or altered by the authority, but it must 
give thirty days’ notice to the occupier or owner (or both) of the 
house or building against or in front of which the obstructions are 
erected ; and if they were lawfully erected the authority must com- 
pensate every person damaged by the removal or alteration. 

463. In districts (u) where the Public Health Acts Amendment Hounding off 
Act, 1907 (v), s. 22, is in force the authority may require (w) the corners, 
corner of any building (x) intended to be erected at the corner of 

two streets to be rounded or splayed off, but must pay compensa- 
tion (a) for any loss sustained thereby. 

Sub-Sect. 8 . — Doors and Oates opening outwards on to Streets . 

464. In urban districts ( b ), and in rural places where the Towns Doors and 
Improvement Clauses Act, 1847 (c), ss. 71, 72, are in force ( d ), gates opening 
doors, gates, and bars put up after the date when that enactment outwards - 
came into operation, and opening upon a street, must not open 
outwards, except (by leave of the authority) in the case of public 
buildings ; and doors, gates, or bars not complying with this 
provision must be altered by their occupier or owner within eight 

days after notice from the authority («). In case of default, the 
authority may make the alteration, and recover the expenses from the 
defaulter, who is also liable to a maximum penalty of 40s. Expenses 
so recovered from an occupier may be deducted from his rent (/) to 
the extent allowed in the case of private improvement rates under the 
Public Health Act, 1875 (g). The authority may at its own expense 
alter doors, gates, or bars constructed before the date in question 
so as to prevent them from projecting over a public way when open. 

Sub -Sect. 9. — Water Spouts to Houses . 

465. In urban districts, and in rural places where the Towns Water spout*. 


Sect. 2. 

Extra* 

Metro- 

politan. 


(t) 38 & 39 Yict. c. 55 ; and see note (m), p. 224, ante. 

(u) It may be put in force in any district by order of the Local Government 
Hoard. 

(o) 7Edw. 7, c. 53. 

(w) An aggrieved ownor may appeal to quarter sessions (ibid., s. 7). 

(x) Certain buildings of railway companies and similar bodies are exempted 
(ibid., s. 33), as to which see title Public Health and Local Adminis- 
tration. 

(a) To be ascertained in manner provided by the Public Health Acts (Public 
Health Act, 1907 (7 Edw. 7, c. 53), s. 10) ; see title Local Government. 

(b) The relevant sections being incorporated in the Public Health Act, 1875 
(38 & 39 Viet. c. 55), by s. ICO thereof. 

(c) 10 & 11 Viet. c. 34. 

(d) Under the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 276. 

(e) For a form of notice, see Encyclopaedia of Forms and Precedents. Vol. 
XI., p. 96. 

(/) Towns Improvement Clauses Act, 1847 (10 & 11 Viot. c. 34), s. 72 ; and 
see note (m), p. 224, ante. 

(flO 38 & 39 Viet. o. 55. 
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politan. 


Construction 
of vaults etc 


Cellar 

entrances. 


Improvement Clauses Act, 1847 ( h ), s. 74, is in force (t) the occupier 
or owner of every house or building in, adjoining, or near to any 
street must, within seven days after service of an order of the 
authority, put up and maintain a shoot or trough along the whole 
length of such house or building, and connect it either with the 
adjoining house, or with a pipe from the roof to the ground, so as 
to carry off the water and prevent it from falling upon passers by, 
or flowing over the footpath, under a maximum penalty of 40s. a day. 

Sub-Sect. 10. — Vault t, Cellare and Arches under Street t. 

466. In urban districts, and in rural places where the Public 
Health Act, 1875 (j), s. 26, is in force, no person may construct any 
vault, arch or cellar under the carriage way of a street without the 
written consent of the authority, under a penalty not exceeding £5, 
and a further penalty of 40s. a day after written notice from the 
authority. The authority may alter, pull down, or otherwise deal 
with the vault, arch or cellar (lc) f and recover the cost from the 
offender summarily. 

467. In urban districts, and in rural places where the Towns 
Improvement Clauses Act, 1847 (Z), s. 73, is in force, when any 
opening is made in a pavement or footpath (m) as an entrance to a 
vault or cellar, the occupier or owner (n) must make and main- 
tain ( o ) a proper door or covering according to the directions of the 
authority, and in default is liable to a penalty not exceeding £5. 


(h) 10 & 11 Yict. c. 34, being incorporated in the Public Health Act, 1875 
(38 & 39 Yict. c. 55), by s. 160 thereof. For a form of notice, see Encyclopaedia 
of Forms and Precedents, Vol. XI., p. 99. 

(t) Under the Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 276. 

(/) 38 & 39 Viet. c. 55, s. 26 (2). The Towns Improvement Clauses Act, 
1847 (10 & 11 Yict. c. 37), s. 31, which is in force where incorporated in a local 
Act, contains practically identical provisions. The prohibition (which is limited 
to vaults etc. under carriage ways) is intended to prevent interference with 
sewers. At common law the owner of the soil may tunnel beneath any high- 
way so long as he does not interfere with or let down the surface ; and see 
p. 56, ante. Where, however, vaults or cellars exist beneath streets, an 
authority may on paying compensation carry sewers through them under the 
Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 16, or (if incorporated in a 
local Act) under the Towns Improvement Clauses Act, 1847 (10 & 11 Yict. c. 34), 
e. 24. As to this see title Seweks and Dhains. 

( k ) But in removing the vault etc. the authority must not interfere with 
anything not forming part of it, e.g., wires laid under it in the subsoil ( Walker 
Urban District Council v. Wig ham, Richardson & Co ., Ltd. (1901), 85 L. T. 579). 

( l ) 10 & 11 Viet. c. 34, s. 73, incorporated in the Public Health Act, 1875 (38 
& 39 Yict. c. 55), by s. 160 thereof. 

(m) The Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 73, 

n dedicated as a 
s consent, make 
651. 

160, enables the 

authority to give directions either to the occupier (as originally enacted by 
the Towns Improvement Clauses Act, 1847 (10 & 11 Yict. c, 34), s. 73) or to the 
owner ; but semble , the occupier alone can be held liable for subsequent ropairs. 
Fora form of notice, see Encyclopaedia of Forms and Precedents, vol. XI., p. 97. 

(o) At common law, if a highway is dedicated subject to the existence of a 
cellar, the owner (or occupier) is not liable to repair the cellar roof or fixed 
gratings if the public traffic wears them out ( Robbins v. Jones (1863), 15 C. B. 
(n. s.) 221, and see p. 103, ante), but he is responsible for the safe condition of 


appears to contemplato that even after a pavement has bee: 
highway a house owner may, at any rate with the authority* 
an opening in it. See R. v. Longton Oaa Co. (I860), 3 E. & E. 
(n) The Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 
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468. In urban districts, and in rural places where the Towns skot. 2 . 
Police Clauses Act, 1847 (p), s. 28, is in force, any person who in Extra- 
any street, to the obstruction, annoyance, or danger of the residents Meteo- 
or passengers, leaves open any vault, cellar, or underground room poutan. 
without a sufficient fence or handrail, or leaves its door or covering Fencing of 
defective (q), or who does not sufficiently fence or light after vault* etc. 
sunset any open pit or sewer, is liable to a penalty not exceeding 

40s. or fourteen days’ imprisonment. 

469. In places where the Public Health Acts Amendment Act, Repair of 
1890 (r), s. 85, is in force, all vaults, arches and cellars under any vaulta et0 - 
street, and all openings into the same, cellar-heads, gratings, lights, 

and coal holes in the surface of any street, and all landings, flags 
or Btones supporting the same, must be kept in repair by the owners 
or occupiers of the same, or of the houses or buildings to which 
they belong (s). In default, the authority may, after twenty-four 
hours’ notice, do the repairs and recover the cost summarily (<). 

Sub- Sect. 11. — Hoarding s (a), Fences and Refuges (i). 

470. In districts (c) where the Public Health Acts Amend- Hoarding* 
ment Act, 1890 (d), s. 84, is in force, every person intending to 

build or take down any building in any street or court, or to alter operation*. 


movable flaps or plates, the wear and tear of which is attributable to his use of 
them ( Robbins v. Jones (1863), 15 C. 13. (n. s.) 221). See Pretty v. Bickmore 
(1873), L. B. 8 0. P. 401 ; Hamilton v. St . George, Hanover Square (1873), L. B. 
9 Q. B. 42. As to the liability of owner and occupier inter ee, see title Land- 
loud and Tenant. 

( p ) 10 & 11 Viet. o. 89, s. 28, incorporated with the Public Health Act, 1875 
(38 & 39 Viet. c. 55), by s. 171 thereof. 

(q) As to civil liability for leaving such a door unfastened, see Braithwaite V. 
Watson (1889), 5 T. L. B. 331 ; Whiteley v. Tepper (1876), 2 a B. D. 276. 

(r) 53 & 54 Viet. c. 59. This provision is in force in urban districts in which 
Part III. of the Act has been adopted ; and may be put in force by order of the 
Local Government Board in a rural district or contributory place. 

(a) Apart from this provision the owner or occupier is not liable to repair his 
cellar roof if worn away by traffic on the pavement ( Hamilton v. St. George, 
Hanover Square , supra). See also note (o), on p. 250, ante. 

(t) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 6. An 
appeal lies to quarter sessions (ibid., s. 7). For a form of notice, see Encyclo- 
paedia of Forms and Precedents, Vol. XL, p. 104. 

(a) As to the rating of hoardings and other advertising stations, see title 
Bates and Bating. Apart from statute the temporary obstruction of a high- 
way by the erection ana maintenance for a reasonable time of a hoarding to 
protect passengers during building operations is justifiable (B. v. Ward (1836), 
4 Ad. & El. 384, 405 ; Bradbee v. Christ's Hospital (1842), 4 Man. & G. 714) ; 
indeed, a person whose operations cause danger to users of the adjoining highway 
will fail to protect them at his peril (see note (s), p. 155, ante). In some places a 
licence from the authority is required under local Acts before a hoarding may be 
erected; see B. v. City of London Sewers Commissioners , Ex parte Brass (1870), 
22 L. T. 582. A person erecting a hoarding will be liable for injuries due to 
any negligence in its construction (Hoare v. Kearsley (1885), 1 T. L. B. 426). 

(b) For penalties for injuring or removing fences, posts etc., see also p. 214, 
ante. 

(c) I.e., in urban districts in which the Public Health Acts Amendment Act, 
1890 (53 & 54 Viet. c. 59), Part III., has been adopted, and in rural districts in 
which the particular section has been put in force by order of the Local Govern- 
ment Board. 

(d) 53 & 54 Viet e. 59. 
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Improvement 
Clauses Act, 
1847, s. 80. 

Fixing of 
hoardings. 


Fencing 

dangerous 

premises. 


or repair the outer part thereof, must before beginning the same 
(unless the authority otherwise consents in writing) put up close- 
boarded hoards or fences to the authority’s satisfaction, in order to 
separate the building from the street or court ; and must, if the 
authority so require, make, maintain and light a convenient covered 
footway and handrail for passengers outside such hoards or fences ; 
and must remove the same ( e ) when required by the authority (/). 
Persons in default are liable (e) to a penalty not exceeding £5 
and a daily penalty ( g ) not exceeding 40s. In urban districts in 
which the above enactment is not in force (h), and in some rural 
districts (i), practically identical provisions are made by the Towns 
Improvement Clauses Act, 1847 (k). 

In districts where the Public Health Acts Amendment Act, 
1907 (Z), s. 82, is in force, no person may use any hoarding or 
similar structure which is in, or abuts on, or adjoins any street for 
any purpose (m) unless it is securely fixed to the satisfaction of the 
local authority, under a penalty not exceeding £5 and a daily 
penalty not exceeding £1 (ri). 

471 . In urban districts, and in rural places (o) where the Towns 
Improvement Clauses Act, 1847 (p), ss. 75 — 78, are in force, if any 
building or wall, or anything fixed thereon, is deemed by the surveyor 
to the authority to be ruinous and dangerous to passengers or to the 
occupiers of the neighbouring buildings, he must immediately put 
up a hoarding or fence for the protection of passengers, and give to 
the owner (if known and resident within the district), and to the 
occupier, notice in writing to take down, secure or repair the building 
or wall forthwith (q). The notice to the occupier may be given by 


There is an appeal to quarter sessions (Public Health Acts Amendment 
Act, 1890 (53 & 54 Viet. c. 59), s. 7). 

( /’) For forms of notice of the requirements of the authority, see Encyclo- 
paedia of Forms and Precedents, Vol. XI., pp. 101 — 103. 

(</) By the Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), 
s. 1 1 (3), a “ daily penalty ” means a penalty for each day on which any offence 
is continued after conviction therefor. 

(/<) The Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 80, 
would naturally be in force in every urban district (Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 1G0) ; but the Public Health Acts Amendment Act, 
1890 (53 & 54 Viet. c. 59), s. 34, whenever it comes in force, repeals it. 

(*) The Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 80, 
may by order of the Local Government Board bo put in force in a rural district ; 
but there, too, it would be repealed by the subsequent putting in force of the 
Public Health Acts Amendment Act, i890 (53 & 54 Viet. c. 59), s. 34. 

(k) 10 & 11 Viet. c. 34, s. 80. 

(l) 7 Edw. 7, c. 53. I.e., where put in force in an urban or rural district by 

order of the Local Government Board. 

(m) This provision, which supplements the Public Health Acts Amendment 
Act, 1890 (53 & 54 Viet. c. 59), s. 34, or the Towns Improvement Clauses Act, 
1847 (10 & 11 Viet. c. 34), s. 80 (as the case may be), is not restricted to 
hoardings protecting building operations. 

(n) A “ daily penalty ” means a penalty for each day on which an offence is 
continued after conviction therefor (Public Health Acts Amendment Act, 1907 
(7 Edw. 7, c. 53), s. 13). 

(o) These provisions are applied to all urban districts by the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 160. In rural districts they may bo put in 
force by order of the Local Government Board (ibid., s. 276). 

( p ) 10 & 11 Viet. c. 34. 

(o) For a form, see Encyclopaedia of Forms and Precedents. Vol. XL, p. 99 ; 
Vat XVI., p. 532. ^ 
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patting it on a door or other conspicuous part of the premises. If 
the work is not begun within three days after the notice, and com- 
pleted as quickly as possible, two justices may order the owner, or, 
on his default, the occupier, to do so, to the surveyor’s satisfaction, 
within a fixed time. In default, or if no owner or occupier can be 
found upon whom to serve the order, the authority must with all 
convenient speed do the work itself, and may recover the expense 
from the owner (?•). 

472. In urban districts, and in rural places (s) where the Towns Precautions 
Improvement Clauses Act, 1847 ( t ), s. 79, is in force, the authority during repair 
must, during the construction or repair of any of the streets vested of street8, 

in it, or of any sewers or drains, take proper precautions against 
accidents, by shoring up and protecting the adjoining houses, and 
fixing bars or chains across or in the streets ( u ) to stop wheeled traffic, 
and lighting and guarding the works at night ; and every person 
who takes down, alters, or removes any of the bars or chains, or 
extinguishes a light, without the consent of the authority is liable 
to a penalty not exceeding £5. 

473. In urban districts, and in rural places (») where the Towns Protecting 
Improvement Clauses Act, 1847 (w), s. 83, is in force, if any building, dangerous 
hole or other place ( x ) near a street is, for want of sufficient repair, place8, 
protection or inclosure, dangerous to passengers, the authority must 
repair, protect or inclose the same, so as to prevent danger there- 
from ; and may recover the expense of so doing from the owner. 

474. In districts (a) where the Public Health Acts Amendment Fencing. 

Act, 1907 (b), s. 80, is in force, if in any situation fronting, adjoining, 

or abutting on any street or public footpath, any building (c), wall, 
fence, steps, structure or other thing, or any well, excavation, 
reservoir, pond, stream, dam or bank is, for want of sufficient 

) Towns Improvement Clauses Act, 1S47 (10 & 11 Viet. c. 34), s. 75. Bee 
further, as to ibid., ss. 76 — 78 (mode of recovery, sale of materials etc.), title 
Public Health and Local Administration. 

[i 8 ) See note (o), p. 252, ante . 
h) 10 & 11 Viet. c. 34. 

; u ) This does not mean that the street is to be absolutely closed for traffic, so 
long as the dangerous places are protected ( Woodall v. Nuttall (1891), 56 J. P. 

150, 0. A.). Where there is in force a local Act incorporating the Towns 
Improvement Clauses Act, 1847 (10 & 11 Yict. o. 34), s. 32, the authority is 
expressly authorised to stop up any street and prevent all persons from passing 
along and using the same for a reasonable time during the construction) 
alteration, repair, or demolition of any sewer or drain in or under such street. 

(v) See note (o), p. 252, ante. 

( w ) 10 & 11 Viet. c. 34. 

(a) The “holes” and “places” referred to are holes and similar places 
arising or exposed during the construction and repair of sewers, streets and 
houses, and they do not extend, e.g ., to a goit running by the side of a footpath 
( Wihon v. Halifax Corporation (1868), L. 11. 3 Exch. 114). 

(a) It may he putin force in any district by order of the Local Government 
Board. 

(5) 7 Edw. 7, c. 53. The section applies to excavations not actually abutting 
on the highway { Carshalton Urban District Council v. Barrage (1911), 27 T. L B 
280). 

(c) Buildings (other than dwelling-houses) belonging to railway companies 
and certain other bodies are exempt. See further, title Public Healt h and 
Local Administration. 


Sect. 2. 

Extra- 

Metro* 

politan. 
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repair, protection, or inclosare dangerous to persons lawfully using 
the Btreet or footpath, the authority may require the owner to repair, 
remove, protect, or inclose the same within a specified time so as to 
prevent danger therefrom. In default, the authority may do the 
necessary work itself, and recover the expense from the owner as 
a civil debt (d). 

475. In districts where the Public Health Acts Amendment Act, 
1907(c), s. 81, is in" force, if any land, not forming part of a 
common, adjoining any street is allowed to remain unfenced or 
with fences out of repair (/), and such land is, from that cause, 
a source of danger to passengers, or is used for any immoral or 
indecent purpose, or for any purpose causing inconvenience or 
annoyance to the public, the Local Government Board may by 
order (g) empower the authority to require the owner or occupier of 
such land, by notice in writing, to fence the same, or repair the 
fences, within fourteen days, and, in default, to do the necessary work 
itself and recover the expenses from the owner or occupier as a civil 
debt (h). 

476. In urban districts, and in rural places where the Public 
Health Act, 1875 (t), s. 149, is in force, the authority may place and 
maintain in streets which are vested in it thereunder, fences and 
posts for the safety of foot passengers; and any person who 
wilfully displaces, takes up or injures them is liable to a penalty 
not exceeding £5. 

477. In places where the Public Health Acts Amendment Act, 
1890 ( k ), s. 39, is in force (Z), the authority may place, maintain, alter 
and remove in streets which are highways repairable by the inhabi- 
tants at large raised pavings or places of refuge, with pillars, rails, or 
other fences, for the purpose of protecting passengers and traffic, and 
making the crossing of the street less dangerous to passengers. 

In places where the Towns Improvement Clauses Act, 1847 (m), 
s. 52, is in force the authority must place and maintain such fences 
and posts on the side of the footways of public highways as may 
be needed for the protection of passengers ; and may place posts in 
the carriage ways of public highways so as to make the crossing 
thereof less dangerous for foot passengers ; and may remove such 
fences and posts as it thinks fit. 


(d) Apparently he may appeal to quarter sessions or to the Local Government 
Board (Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 7). 

(e) Ibid . Any section of the Act may be put in force by order of the Local 
Government Board. 

(/) Semble, this provision will have no application where the existing fence 
ought to be repaired by the highway authority; see Rotherham Corporation 
v. Fullerton (1884), 50 L. T. 364. 

(i g ) I.e.j a second order as to the particular piece of land. 

(h) The owner or occupier will have a right of appeal to the Local 
Government Board. 

>) 38 & 39 Viet c. 55. 
fc) 53 & 54 Yict. c. 59. 

[l) Ibid., b. 5. It is in force in urban districts where Part IH. (ibid.) has 
been adopted, and in rural districts if applied by order of the Local Government 
Board (ibid., ss. 3, 5). 

(m) 10 & 11 Yict. c. 34. It is in foroe if incorporated in a local Act. 
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478. In urban districts and in rural places (n) where the Towns Sect. 2. 

Improvement Clauses Act, 1847 (o), ss. 81, 82, are in force, every Extra- 
person who causes any building materials, rubbish, or other things Metro- 

to be laid, or any hole made, in a street (whether by order of the p olita n. 

authority or not), must at his own expense fence the same and fix Fencing and 
lights on or near the same from sunset to sunrise (p) ; and such build- lighting of 
ing materials or other things must not be allowed to remain for an excavations, 
unnecessary time (q). The penalty for breach of these provisions materials, 
is a fine not exceeding £5, and a further fine not exceeding 40$. rubbish etc. 
a day during default ; and the burden of proof as to the necessary 
time is upon the person responsible. 

In districts (r) where the Public Health Acts Amendment Act, 

1907 ($), s. 29, is in force, no person may, without the written con- 
sent of the authority, lay any building materials, rubbish, or other 
things, or make any excavation, on or in any street repairable by 
the inhabitants at large ; and if any building materials, rubbish, or 
other things are laid, or excavation made, in any street with such 
consent, the person responsible must, at his own expense, fence 
them and fix lights on or near the same from sunset to sunrise, 
and must fill up or remove them when required by the authority, 
under a penalty not exceeding £5 and a daily penalty not exceeding 
40$. ; and the authority may remove any such materials, rubbish, 
or things, or fill up such excavation, and recover the expenses 
from the offender summarily as a civil debt(£). 

Sub-Sect. 12 . — Numbering of Houses and Naming of Streets . 

479. In urban districts and in rural places where the Towns Numbering 
Improvement Clauses Act, 1847 ( u ), ss. 64, 65, are in force (v), it is the of houscs - 
duty of the sanitary authority to cause the houses or buildings in the gaming of 
streets to be marked with numbers ; and to cause the name of every 8 rects ‘ 
street to be put up or painted in a conspicuous place at or near each 
end, corner, or entrance thereof (tv). Any person who destroys, pulls 
down, or defaces any number or name, or puts up any number or 
name different from the number or name put up by the authority, is 
liable to a penalty not exceeding 40$. (r). The occupiers of houses and 

(w) These provisions are applied to all urban districts by the Public Health 
Act, 18*75 (38 & 39 Yict. c. 55), s. 160, in rural district they may be put in force 
by order of the Local Government Board (ibid., s. 276). 

(o) 10 & 11 Yict. c. 34. 

(p) Ibid., s. 81. It would seem that a servant of the authority may be 
convicted under this section (Fearnley v. Ormsby (1879), 4 C. P. D. 136). 

(?) Towns Improvement Clauses Act, 1847 (io & 11 Yict. c. 34), s. 82. 

(r; It may be put in force in any district by order of the Local Government 
Board. 

7 Edw. 7, c. 53. 

(t) He will have a right of appeal to the Local Government Board (ibid., s. 7). 

(u) 10 & 11 Yict. c. 34. 

(v) See note (n), supra . 

(w) Although an authority has approved plans for a new street, giving it a 
name, it may change the name when it is finished; at any rate, the owner 
will be liable to the penalty if he pulls down the name board, and he must 
enforce his remedy, if any, by an action (Collins v. Hornsey Urban Council, 

[1901] 2 K. B. 180). But it would seem that under this section the authority 
cannot change the name of an old street (Anderson v. Dublin Corporation (1885), 

15 L. R. Ir. 410). 

(x) Towns Improvement Clauses Act, 1847 (10 & 11 Yict. c. 34), s. 64 ; Public 
Health Act, 1875 (38 & 39 Yict. c. 55), ss. 160, 316. 
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other buildings must mark them with such numbers as the authority 
approves, and renew the numbers when necessary (a) ; and every 
occupier who fails to do so within a week after notice from the 
authority is liable to a penalty not exceeding 40$.; and the 
authority must mark or renew the numbers and may recover the 
expenses summarily (b) from the occupier (c). 

In districts (d) where the Public Health Acts Amendment Act, 
1907 (e), s. 21, is in force, the local authority may alter the name of 
any street or part of a street with the consent of two-thirds in 
number or value of the ratepayers therein ; and it is given powers, 
similar to those mentioned in the preceding paragraph, as to 
marking up the names of streets. 

Sub-Sect. 13. — Miscellaneous . 

480 . Every urban authority (J) and any rural authority having 
the requisite powers (g) may, and when required by the Local 
Government Board must, undertake, or contract for, the cleansing (h) 
of streets (i), and may undertake, or contract for, the watering (k) 
of streets ( i ) for the whole or part of its district. 

Where the local authority does not itself undertake, or contract 
for, the cleansing of footways and pavements, it may make bye- 
laws imposing the duty of such cleansing on the occupiers of the 
adjoining premises (Z). 

481 . An urban authority (or a rural authority with the necessary 
urban powers) may make bye-laws for the prevention of nuisances 
arising from snow, filth, dust, ashes and rubbish (m). 


(а) For a form of notice to renew a number, see Encyclopaedia of Forms and 
Precedents, Vol. XI., p. 92. 

(б) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 210. 

ic) Ibid., s. 65. 

(i d ) It may be put in force in any district by order of the Local Government 
Board. 

(e) 7 Edw. 7, c. 53. 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 42. Apart from this 
provision, a highway authority may cleanse or water highways so far as may 
be reasonably necessary to maintain the roadway, but not upon sanitary 
grounds. 

(g) Under the Public Health Act, 1875 (38 & 39 Viet. c. 53), s. 276. 

(h) Any refuse collected may be sold or otherwise disposed of, and any profits 
must be applied in reduction of the expenses {ibid., s. 42). Receptacles for the 
temporary doposit of refuse collected may be provided in proper and convenient 
situations (ibid., s. 45). 

( % ) The authority is not restricted to streets which are highways repairable 
by the inhabitants at large ; but where individuals, or the county, are liable for 
the repair of a road or bridge, the authority may ask for payment in considera- 
tion of its cleansing and watering it ; see Public Health Act, 1875 (38 & 39 
Viet. c. 55), s. 148 ; and p. 96, ante . As to the scavenging and cleansing of 
courts and passages, see the Public Health Acts Amendment Act, 1890 (53 & 54 
Viet. c. 59), s. 27, and title Public Health aud Local Administration. 

(A) As to the duty of a water company under the Waterworks Clauses Act, 
1847 (10 & 11 Viet. c. 17), ss. 37, 38, 43, to supply water for this purpose, see 
title water Supply. 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 44. 

(m) Ibid. , bye-laws may be made, apparently, as to any one or more of these 

matters ; see Mainland Industrial Ocm and Provision Society v. Stainland Urban 
norun i v n oaa 
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Where there is in force a local Act incorporating the Towns Sect. 2. 
Improvement Clauses Act, 1847, bs. 67 — 98 (n), the authority must Extra- 
cause all streets and foot pavements to be properly swept, cleansed Metro- 
and watered, and all dust and filth of every sort to be removed P °hta n. 
therefrom ( 0 ) ; and it may place in the streets receptacles for cleansing and 
dust and refuse (p), and may sell sweepings or collected refuse (q), watering of 
and purchase land on which to deposit them(r). Occupiers of 8fcreetg * 
buildings and lands adjoining the streets must sweep and clean the 
footways and pavements in front or at the side of such buildings 
and lands daily, except Sundays, before 8 a.m. ($), unless they 
compound with the authority ( t ). • For the above purposes the 
authority may provide pipes and hydrants, purchase or erect 
buildings, horses, carts and implements, employ scavengers, or 
contract with other persons for doing the work (a). Penalties are 
incurred by persons obstructing scavengers (b) or themselves 
removing street refuse (c). 

482 . In places where the Public Health Acts Amendment Act, Removal of 
1890(d), Part 111. or s. 26 (1), or the Towns Improvement Clauses offensive 
Act, 1847, s. 98 (e), is in force, the authority may prescribe times matter « t(> * 
for the removal or carriage through the streets of faecal, offensive, 

or noxious matter ; and may provide that the vessels or carts used 
therefor shall be constructed and covered so as to prevent the 
escape of such matter ; and may compel the cleansing of any place 
whereon such matter shall have been dropped in such removal or 
carriage. 

483 . In urban districts and in rural places where the Public Public 
Health Act, 1875 (/), ss. 89, 45, are in force, the authority may convenience*, 
provide and maintain in convenient situations, even in a high- 
way^), urinals, closets, and ashpits for public accommodation, 

and also receptacles for the temporary deposit and collection of 
dust, ashes, and rubbish. 


(n) 10 & 11 Viet. c. 34. 

(o) Ibid., bs. 87, 94. 

( ]>) Ibid., s. 92. 

' 7 ) Ibid., B. 90. 

\r) Ibid., s. 91. 

[«) Ibid., s. 88 . Penalty not exceeding 5s. In the case of houses let in 
separate apartments the liability is on the person letting such apartments 

[ibid.). 

( t ) Ibid., s. 89. 

(a) Ibid., bs. 91, 94, 95. Contractors failing to do the work incur liability to 
a une. 

( b ) Ibid., b. 96. 

(c) I bid., b. 97. 

(a ) 53 & 54 Yict. c. 59. It is in force in urban districts if Part 111. [ibid.) 
has been adopted, and may be applied to rural districts by order of the Local 
Government Board. 


(e) 10 & 11 Yict. c. 34. It is in force if incorporated in a local act. 

(/) 38 & 39 Viet. c. 55. Where there is in force a local Act incorporating 
the Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34 ), s. 93 , the 
authority has similar powers to erect urinals and to compensate persons injured 
by such erection. 

(<?) Vernon v. St. James, Westminster, Vestry (1880), 16 Ch. D. 449, O. A., per 
Lusu, L.J. But the Public Health Act, 1875 (38 & 39 Yict. c. 55 ), s. 39 , doe* 
not authorise the authority to construct conveniences underneath a highway. 
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Where the Public Health Acts Amendment Act, 1901(h), s. 47, is 
in force, the authority may provide and maintain in convenient situa- 
tions in or under (i) any street repairable by the inhabitants at large 
sanitary conveniences (k) and lavatories for the use of the public. 

484. In general, the owner of the soil of a street not yet 
dedicated to the public may erect conveniences in it(Z), and a 
person may erect on his own land conveniences opening on to a 
highway ; but in places where the Public Health Acts Amendment 
Act, 1890 (m), s. 20, is in force, no public sanitary convenience 
may in future be erected in or be accessible from any street 
without the written consent of the authority, which may make 
terms as to the use or future removal thereof. And in districts 
where the Public Health Acts Amendment Act, 1907 (a), s. 43, is 
in force, the authority may require the removal of any urinal or 
sanitary convenience opening on any street, whenever erected, if it 
is a nuisance or offensive to public decency. 

485. In places where the Public Health Acts Amendment Act, 
1890 ( b ), s. 43, is in force, the authority may plant trees in any 
highway repairable by the inhabitants at large, and erect guards 
or fences for their protection ; but it must not thereby hinder the 
reasonable use of the highway (c),nor cause a nuisance or injury to 
any adjacent owner or occupier (d). 


although it he a street vested in it ( Tunbridge Wells Corporation v. Baird , [1896] 
A. 0. 434). See, further, title Public Health and Local Administration. 

( h ) 7 Edw. 7, c. 53. This provision may be put in force by order of the Local 
Government Board in any district or contributory place. 

(?) The subsoil of the street is not by the statute vested in the authority for 
the purpose, as it is by the similar statutory provision in London ; it may be, 
therefore, that an authority must pay compensation for the use of the subsoil ; 
see Tunbridge Wells Corporation v. Baird , supra. An authority which bond 
fide thinks it desirable to construct conveniences under a street may provide 
an access from each pavement, although persons may use the subway without 
desiring to use the conveniences ( Westminster Corporation v. London and North 
Western Railway , [1905] A. 0. 426). 

(&) Defined in the Public Health Acts Amendment Act, 1890 (53 & 54 Yict. 
c. 59), s. 11, as including urinals, water closets, earth closets, privies, ashpits, 
and any similar convenience. 

(Z) Even if so dedicated he might in certain cases construct underground 

• flAA Tl fifi HYlfp 

(m) 53 & 54 Viet. c. # 59.’ It is in force in urban districts if Part III. (ibid.) has 
been adopted, or in rural districts if applied by order of the Local Government 
Board. See, further, title Public Health and Local Administration. 

(а) 7 Edw. 7, c. 53. 

(б) 53 & 54 Yict. c. 59. It is in force in urban districts where Tart HI. (ibid.) 
is adopted, and in rural districts if applied by order of the Local Government 
Board. Apart from statutory authority, it is an indictable nuisance to plant 
trees in any highway ( R . v. Lewes Corporation (1886), Times , 9th March); but 
see Surbiton Improvement Commissioners v. Metcalf (1889), Local Government 
Chronicle , 216. Trees planted under the authority of this provision will be 
the property of the council ; as to penalties for injuring them, see p. 214, ante. 
As to trees existing in a highway at the date of dedication, see pp. 56, 58, ante. 

(c) Semble , notwithstanding the decision in Tregellas v. London County Council 
(1897), 14 T. L. R. 55, the effect of this proviso is to render the authority liable 
to an action if a passenger is injured by low-growing boughs. 

(d) As to the right of an adjoining owner to lop boughs overhanging his 
premises, see Lemmon v. Webb, [1895] A. 0. 1; and as to his right to sue for 
damages, see Smith v. Giddy , [1904] 2 K. B. 448. 
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486. In places, where the Public Health Acts Amendment Act, 
1890 ( e) 9 s. 42, is in force, the authority may authorise the erection 
of statues or monuments in any street or public place, and may 
maintain any statue or monument erected within the district at 
any time, and may remove any statue or monument the erection of 
which has been authorised by them. 

487. In urban districts, and in rural districts where the Public 
Health Act, 1875 (/), s. 66, is in force, the authority must cause fire- 
plugs and all necessary works for securing an efficient supply of 
water to be provided and maintained in streets or elsewhere within 
their district. Apart from this provision, if a rural authority 
provide a water supply for any part of its district, it may fix 
fire hydrants in the mains (g ). 

488. In districts where the Public Health Acts Amendment Act, 
1890 (h), s. 40, is in force, the authority may provide, maintain, 
and remove, in or near any street, erections for the convenience and 
shelter of cabmen and such other persons as the authority may 
permit; and it may make regulations (i) as to the terms and 
conditions and the fees (if any) for their use, and may make 
bye-laws (i) regulating the conduct of persons using the same. 

489. An urban authority which has adopted the Public Health 
Acts Amendment Act, 1890 (&), Part II., has certain powers for 
preventing danger from telegraph and other similar wires and 
apparatus (l). These provisions do not apply to the property of the 
Postmaster-General (?n), nor to the works of undertakers within the 
meaning of the Electric Lighting Acts, 1882 — 1888, to which the 


S 53 & 54 Viet. c. 59. It is in force in urban districts where Part III. (ibid.) 
opted, and in rural districts if applied by order of the Local Government 
Board. Although in Squire v. Campbell (1836), 1 My. & Or. 459, an injunction 
was refused at the suit of individuals who objected to the erection of a statue 
in a public street, it seems clear that apart from statutory authority the erection 
would be an indictable nuisance. The question was raised, but not decided, as 
to a drinking fountain in Hildreth v. Adamson (1860), 8 O. B. (n. s.) 587. As to 
accidents due to stones falling from a monument, or water flowing from a foun- 
tain and freezing, see McLougklin v. Warrington Corporation (1910), 76 J. P. 
67, O. A. ; O'Keefe v. Edinburgh Corporation , [1911] S. C. 18. 

(/) 38 & 39 Viet. c. 55. As to the liability of an authority under this 
provision, see Dawson v. Bingley Urban District Council (1911), 27 T. L. R. 
308 ; the Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 124, 
is in similar terms. As to the liability of a highway authority for accidents 
caused by fireplugs in streets, see p. 135, ante; see also title Water Supply. 
(a) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 51. 

(h) 53 & 54 Viet. c. 59. It is m force in urban districts where Part HI. (ibid.) 
has been adopted, and in rural places if applied by order of the Local Govern- 
ment Board. Apart from statutory authority, such a shelter erected in a 
highway would be an indictable nuisance. 

(i) As to the making of bye-laws and regulations, see title Public Health 
and Local Administration. 

(&) 53 & 54 Viet. c. 59 ; or a rural authority to whose district it has been 
applied by order of the Local Government Board ; see, further, title Telegrams 
and Telephones 

(J) Public Health Aots Amendment Aot, 1890 (53 & 54 Viet. c. 59), ss. i3, 14, 

(m) Ibid,, a. 16 (1) (a), 
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provisions of those Acts apply (n) ; and they are not to interfere 
with the working of mines or minerals, and the owner, lessee, or 
occupier of such minerals is not to be liable for damage caused in 
the ordinary course of working (o) . 

Subject to the foregoing limitations, the urban authorities referred 
to may make, alter, and repeal bye-laws for the prevention of danger 
or obstruction to the public from posts, wires, or other apparatus 
placed along or across any street (whether before or after the 
adoption of the enactment) for the purpose of any telegraph, tele- 
phone, lighting, railway signalling, or other purposes (p), and such 
bye-laws may provide for inspection by the authority ( q ). 

The maximum penalties for breach of the bye-laws are a fine of 
£5 for each offence, and a daily penalty of 40s., and the court may 
also order the removal of any apparatus erected in contravention 
thereof (a). 

No bye-law, and no alteration or repeal thereof, is to take effect 
until it has been confirmed by the Board of Trade, who may dis- 
allow or amend it ( b ). Reasonable notice of the intended submission 
for confirmation must be given by advertisement in a local news- 
paper, and by circular letter to any company or person owning or 
leasing any apparatus to which the bye-law is intended to apply 
and such company or person may raise objections before the 
Board of Trade. All costs incurred in reference to the application 
or objection are in the discretion of the Board of Trade (c). 

The Board of Trade may exempt for a maximum period of five 
years any apparatus, erected either before the confirmation of a 
new bye-law, or in accordance with an old bye-law which has been 
altered or repealed ( d ). 

Any apparatus belonging to a railway or canal company, or used 
by it in connection with its business, is also exempt, provided 
that it does not project beyond the railway or towing-path over any 
street, and is not placed over any street crossing over such railway, 
except at a level crossing (e) . 

If in the opinion of the surveyor of the authority any apparatus 
so exempted is in such a state or position that immediate danger to 
any person is to be apprehended, the owner or lessee thereof, or 
other person interested therein, may be summoned before a court 
of summary jurisdiction, who may direct the source of danger to 
be removed or remedied by the defendant or by the surveyor at his 
expense, or make any other necessary order (/). 


(n) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 15 (1) (b) ; 
ana see title Electric Lighting and Power, Vol. XU, j>p. 549, 561, 652. 

(o) Public Health Acts Amendment Act, 1S90 (53 & 54 Viet. c. 59), s. 15 (2). 

(p) Hid., s. 13 (1). 

(?) Ibid., a. 13 (2). 

(a) Ibirl., s. 13 (3). 

(b) Ibid., s. 13 (4). 
c) Ibid., s. 13 (5). 

Ibid., s. 13 (6). 

'«)' Ibid., b. 13 (7). 

’/) Ibid., s. 14 (1), (2). As to enforcement of orders of courts of summary 
jurisdiction, see title Magistrates. 
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Part I. — Contracts to Marry. 


Sect. 1. 

Form, 
Construc- 
tion and 
Validity. 

Definition. 

Form. 


Sect. 1 . — Form , Construction and Validity . 

490. A contract to marry may be defined as a contract between 
a man and woman by which they mutually promise to marry one 
another, the promise of each being the consideration for the 
promise of the other (a). 

491. It is not necessary that the contract should be evidenced 
by writing (b), nor even that the mutual promises should be made 
by express words. The conduct of the parties, and particularly 
their behaviour towards each other, may be such as to justify an 
inference that they have mutually promised to marry (c), and in 
the case of the woman it is sufficient to show that she acted in such 
a way as to indicate her consent to and approval of the man’s 
promise (d). But stronger evidence of a promise on the part of 
the man is required than of a corresponding promise on the part 
of the woman (e). 

A declaration of intention to a third person is not a promise on 
which an action can be founded unless it is communicated to the 
other party by the authority of the declarant (/). 


General 492. A general promise of marriage is construed as a promise to 

promise. marry within a reasonable time on request ( g ), and it is therefore 

necessary, as a general rule, in an action for breach of such a 
promise, for the plaintiff to give evidence of a request on his or her 
part, and a refusal by the defendant to perform the contract (/i). 

But it is not necessary to allege or prove any request on the part 
of the plaintiff if the defendant has married somebody else, and so 
rendered the performance of the contract impossible ( i ). In such 
case it is sufficient if it appears that the plaintiff was ready and 
willing to marry the defendant ( i ). 

Conditional 493. Where the promise is to marry at or after a certain time, or 
promise. [ s conditional, no action for breach thereof can be maintained until 


(a) Veneall v. Veness (1865), 4 F. & F. 344 (there must be mutual promises). 

(b) A contract to marry is not a contract in consideration of marriage within 
the meaning of the Statute of Frauds (29 Car. 2, c. 3), s. 4 ; Cork v. Baker 
(1717), 1 Stra. 34; Harrison v. Cage (1698), 1 Ld. Raym. 386; and see title 
Contract, Vol. VII., pp. 361, 364. 

(c) Besstla v. Stern (1877), 2 C. P. D. 265, C. A. ; Harvey v. Johnston (1848), 

U. B. 295 ; and see title Evidence, Vol. XIII., p. 459. 

(d) Hutton v. Mansell (1704), 3 Salk. 16; Daniel v. Bowles (1826), 2 C. & P. 
553 (as by receiving his visits iu the capacity of a suitor). 

(e) See Bessela v. Stern , supra . As to the necessity for corroboration, see 
p. 274, post. 

(/) Cole v. Cottingham (1837), 8 C. & P. 75. 

(g) Potter v. Deboos (1815), 1 Stark. 82 ; Harrison v. Cage, supra. 

(h) Cough v. Farr (1827), 2 C. & P. 631. In this case the father of the 
plaintiff had asked the defendant if he intended to fulfil his promise ; he had 
replied, “ Certainly not,” which was held to be sufficient evidence of a request 
and refusal. 

(i) Short v. Stone (1846), 8 Q. B. 358; Caines v. Smith (1846), 15 M. & W. 
189 ; Harrison v. Cage, supra . 
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the time has elapsed, or the condition been fulfilled (fc), unless the 
breach relied upon is a renunciation of the contract by the 
defendant. But a declaration of an intention not to fulfil the 
contract is in itself a breach for which an action will lie ( l ). 

494. A contract to marry made by an infant is voidable at his or 
her option. The infant may sue on it(w), but may not be sued (n), 
even if he or she has ratified the contract after coming of age ( o ). 

But a mere ratification of a promise made during infancy, on 
which no action will lie, must be distinguished from a new promise 
of marriage after attaining majority (p). The fact that the new 
promise is little or nothing more than a repetition of the original 
one does not render it voidable ; and when there is any evidence 
of a promise having been made after majority, it is a question 
of fact for the jury whether it was a new promise or merely a 
ratification of the old (p). 

495. If one of the parties to a contract to marry is, to the 
knowledge of the other party, already married, the contract is void 
as being contrary to public policy, and will not support an action 
for damages, at the suit of either party, for not fulfilling the 
contract even after the death of the existing wife or husband (q). 

But an action will lie for breach of promise of marriage by a 
married man or woman, if he or she was not known to be married, 
by the other contracting party at the time of the promise, the 
remaining unmarried until the receipt of notice of that fact being 
sufficient consideration to support the action (r). 


(i k ) Cole v. Cottingham (1837), 8 C. & P. 75. 

(l) Frost v. Knight (1872), L. R, 7 Exch. Ill, Ex. Ch. (promise by the 
defendant to marry the plaintiff after the death of the defendant’s father, and 
declaration by the defendant during his father’s life of an intention never to 
marry the plaintiff) ; Donoghue v. Marshall (1875), 32 L. T. 310. 

(m) Holt v. Ward C/arencieux (1732), 2 Stra. 937. 

(w) Hale v. Jluthven (1869), 20 L. T. 404. 

(o) Infants Relief Act, 1874 (37 & 38 Yict. c. 62), s. 2 ; Coxliead v. Mullis 
(1878), 3 C. P. D. 439. As to ratification of contracts by infants generally, see 
title Infants and Children. 

(p) Ditchamv, Worrall (1880), 5 C. P. D. 410, where the defendant, after 
coming of age, asked the plaintiff in the presence of her father to fix the 
wedding day, and assented to the day fixed by the plaintiff, and it was held 
that thore was evidence from which the jury ought to infer a new promise; 
Holmes v. lirierley (1888), 36 W. R. 795, where the plaintiff’s father, having 
become insolvent, offered to release the defendant, who had attained his 
majority, from the engagement, and the defendant refused to be roleased and 
said he was willing to marry the plaintiff, asking her if she thought they were 
old enough, and it was hold that there was evidence for the jury of a new 
promise ; Northcote v. Doughty (1879), 4 C. P. D. 385, where the defendant, after 
coming of age, told the plaintiff that he had explained all to his father, who had 
assented to the engagement, and then said, “ Now, I will marry you as soon 
as I can,” and it was held that it was a question for the jury whether it was a 
new promise or merely a ratification. In Coxliead v. Mull is, supra , the defendant 
had merely recognised, without repeating, the original promise. 

(7) Wilson v. Carnley , [1908] 1 K. B. 729, C. A. (promise by a married man 
to marry the plaintiff after the death of his wife, who was seriously ill at the 
time); and see Prevost v. Wood (1905), 21 T. L. R. 684 ; Spiers v. Hunt [19081 
1 K B. 720 ; and title Contract, Vol. VII., p. 400. 

(r) Wild v. Harris (1849), 7 C. B. 999 ; Millward v. Littlewood (I860), fc 


Sect. 1. 

Form, 
Construc- 
tion and 
Validity. 

Promise by 
infant. 


Promise by 
person 
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Sect. 1. 

Form, 
Construc- 
tion and 
Validity. 

Promise in 
consideration 
of unlawful 
intercourse. 

Remedy for 
breach. 

Jurisdiction : 
promise made 
abroad. 


County 

court. 


Corrobora- 

tion. 


496. A promise of marriage made in consideration of the 
promisee permitting the promisor to have carnal intercourse with 
her or him is void (s). 

Sect. 2. — Remedy for Breach. 

497. The only remedy for breach of a contract to marry is an 
action for damages (<)• The remedy is mutual, that is to say, either 
the man or woman may sue for the breach (a ) . 

498. The High Court has jurisdiction to entertain an action for 
breach of a contract to marry made abroad if the defendant is 
personally served with the writ within the jurisdiction, or if he or she 
is domiciled or ordinarily resident within the jurisdiction, wherever 
the breach may have been committed ( b ) ; or, although the defendant 
is not served nor domiciled nor ordinarily resident within the juris- 
diction if the contract according to its terms ought to have been 
performed, and the breach occurred, within the jurisdiction, except 
where the defendant is domiciled or ordinarily resident in Scotland 
or Ireland (c) ; or, if the defendant appears in the action (d). 

499. The county court has no jurisdiction in actions for breach 
of promise of marriage (e), except by consent (/). 

500. In order to maintain such an action it is necessary that 
the testimony of the plaintiff should be corroborated by other 
material evidence in support of the defendant’s promise ( g ). 

What constitutes material evidence in corroboration is a question 
of law for the court (ft), and its sufficiency is a question of fact for 

Exch. 775. In botb these cases, as also in the cases cited in the preceding note, 
married men were defendants, but the principles obviously apply equally to 
promises by married women. 

(«) See Morton v. Fenn (1783), 3 Doug. (k. b.) 211 ; and see title Contract, 
Vol. VII., p. 400. 

(t) Suits in the Ecclesiastical Courts for specific performance of such contracts 
by celebration of the marriage in facie ecclesice were abolished in 1753 by Lord 
lJardwicke’s Act, stat. (1753) 26 Geo. 2, c. 33; and see note (o), p. 279, post. 
This statute was repealed by the Marriage Act, 1823 (4 Geo. 4, c. 76), and the 
provision that no suit should lie to compel the celebration of any marriage by 
reason of any precontract was re-enacted by s. 27 (ibid.). 

(a) Harrison v. Cage (1698), 1 Ld. Raym. 386. 

(b) R. S. C., Orel. 11, r. 1 (c) ; Hadad v. Bruce (1892), 8 T. L. R. 409. 

(c) R. S. C., Ord. 11, r. 1 (e) ; Cooper v. Knight (1901), 17 T. L. R. 299, C. A. 
(leave to serve writ abroad given where the agreement was to marry in 
England); Durham v. Spence (18701, L. R. 6 Exch. 46 (breach in England of 
promise made abroad, both parties having come to England) ; Hansen v. Dixon 
(1907), 96 L. T. 32; compare Cherry v. Thompson (1872), L. R. 7 Q. B. 573; 
Holland v. Bennett, [1902] 1 K. B. 867, C. A. On an application for leave to 
sorve the writ out of the jurisdiction it is not necessary to give evidence in 
corroboration of the promise (Frank/ yn v. Chaplin (1900), 17 T. L. R. 84, C. A.). 

(d) A person without the jurisdiction may appoint a person within the juris- 
diction to accept service, ana acceptance by the latter is a proper acceptance 
( Tharsis Sulphur and Copper Co. v. La SociStt des M6taux( 1889), 58 L. J. (q. b.) 435). 

(e) County Courts Act, 1888 (51 & 52 Yict. c. 43), s. 56. 

(/) Ibid., 8. 64. As to actions which cannot be remitted, see title CotTNTV 
Courts, Vol. VIII., p. 439. 

(#) Evidence Further Amendment Act, 1869 (32 & 33 Viet. c. 68), s 2. 

(h) Wiedemann v. Walpole, [1891] 2 Q.B. 534, 0. A. See also title Evidence, 
Vol. XIII, p. 603. 
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the jury (i). The circumstance that the defendant, on being charged 
in the presence of a third person with having promised the 
plaintiff marriage, does not deny it or returns an evasive answer (k) 
is evidence in corroboration to go to the jury (Z) ; and the corro- 
borative evidence may relate to circumstances which occurred 
before the alleged promise ( m ). 

On the other hand, the mere fact that the defendant returned no 
answers to letters from the plaintiff, in which the latter stated that 
the defendant had promised to marry him or her, is not material 
evidence in corroboration to submit to the jury, unless there are 
special circumstances making the defendant’s omission to answer 
evidence in the particular case (n). 

501. The right of action for breach of a contract to marry does Actio per. 
not survive to the executors or administrators of a deceased sona !j* 
promisee, except so far as they may be able to prove special damage 

to the personal estate of the deceased during his or her lifetime (o) ; 
nor does it survive against the executors or administrators of a 
deceased promisor, except to the extent of any special damage 
caused by the breach to the estate of the plaintiff, which was in the 
contemplation of the parties at the time of the promise (p). 

Sect. 8. — Defences to Action for Breach . 

502. It is a good defence to an action for breach of promise Fraud and 
of marriage that the defendant was induced to make the promise, misre P**e- 
or to continue the engagement, by misrepresentation or wilful sup- sen a lon * 
pression by the plaintiff of the real circumstances of his or her 

family and previous life (q). 
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Sect. 2. 

Remedy 

for 

Breach. 


(t) Wilcox v. Qotfrey (1872), 2G L. T. 481. 

(Ar) Bessela v. Stern (1877), 2 C. P. D. 2G5, C. A. 

g Soe also Hansen v. Dixon (1906), 96 L. T. 32, where a letter from 
ndant to plaintiff saying, “ If I were well, would you marry me, little girl ? 
Do tell me all now,” was held sufficient corroborative evidence ; Hickey v. 
Campion (1872), G I. R. C. L. 557, where the defendant, who was being nursed 
by the plaintiff during a 6udden attack of illness, said in the presence of a third 
person, “ Who has a better right to take care of me than my wife ? 9t As to 
discovery and inspection in actions for breach of promise of marriage, see Pape 
v. Lister (1871), L. R. 6 Q. B. 242 ; Stone v. Strange (1865), 3 H. & C. 541 ; and, 
generally, title Discovery, Inspection and Interrogatories, Yol. XL, 
pp. 35 et seq . 

(m) Wilcox v, Gotfrey , supra . 

(n) Wiedemann v. Walpole, [1891] 2 Q. B. 534, C. A. Nor is the mere fact that 
the plaintiff has possession of the defendant’s signet ring material corroboration 
(ibid.). And see Spooner v. Godfrey (1908), Times , lGth October, 0. A. 

(o) Chamberlain v. Williamson (1814), 2 M. & S3. 408. 

(p) Finlay v. Chirney (18SS), 20 Q. B. D. 494, 0. A. Special damage to 
the person of the promisee is not sufficient. It must be damuge to property. 
See also title Executors and Administrators, Yol. XIV., pp. 225, 305, 
312. 

(q) Wharton v. Lewis (1824), 1 0. & P. 529 ; Foote v. Hayne (1824), 1 C. & P. 
515, 546. ' In the latter case the misrepresentations were made by the father of 
the plaintiff (female), and os she knew that he wrote to the defendant about 
her, she was held bound by them in a general way, though not answerable for 
particular expressions, there being no evidence that she was aware of the exact 
contents of the letters. 
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Sect. 3. 

Defences 
to Action 
for 

Breach. 

Unchastity. 


Bad 

character. 


Mental or 

bodily 

infirmity. 


Mutual 

release. 


Bat the mere fact that at the time of the contract of marriage 
the plaintiff was already engaged to be married to somebody else, 
of which the defendant was ignorant, is no defence in the absence 
of fraud, even if it is found that the defendant would not have made 
the promise had he or she been aware of the circumstances (?•). 

503. When the plaintiff is a woman, the fact of her having been 
unchaste, whether before or after the making of the contract, con- 
stitutes a good defence, provided, in the case of previous unchastity, 
that the defendant was not aware of it at the time of his promise (s). 
If the defence of unchastity is set up, evidence of the plaintiff’s 
reputation in the neighbourhood in which she lives is admissible (a). 

504. A woman is justified in breaking off an engagement with a 
man who turns out on inquiry to be of bad character, and proof of 
the charges made against him constitutes a good defence to an action 
by him for damages 

505. It is no defence to an action for breach of promise of 
marriage that, previously to the promise, the plaintiff, without the 
defendant being aware of it, had been insane and confined in a 
lunatic asylum ( c ) ; but supervening insanity of either the plaintiff 
or defendant, such as to incapacitate him or her from performing 
the contract, constitutes a good defence ( d ). 

A bodily infirmity of the plaintiff arising after the making of the 
contract, though not such as to incapacitate him or her from 
marriage (e), may be a sufficient justification for the defendant’s 
having broken off the match (/) ; but no disease or infirmity, short 
of absolute incapacity ( e ) on the part of the defendant, will avail him 
or her, even if it is proved that the performance of conjugal duties 
would endanger his or her life 

506. It is a good defence to the action that the plaintiff 
exonerated and discharged the defendant from performance of the 
contract before any breach thereof (h ) ; and a mutual release and 
discharge may be inferred from the fact that, the defendant having 


(r) Beachey v. Brown (1800), E. B. & E. 796. Such a fact could no doubt be 
urged in mitigation of damages. 

(s) Young y . Murphy (1830), 3 Bing (n. c.) 54 ; Irving v. Greenwood (1824), 1 
C. & P. 350. In Bench v. Merrick (1844) 1 Car. & Kir. 463, the fact that the 
plaintiff, unknown to the defendant, had had an illegitimate child ten years 
before the promise was held a good defonce, although her conduct since that 
time had been irreproachable. 

(a) Foulkes v. Self way (1800), 3 Esp. 236. 

(b) Baddeley y. Mortlock (1816), Holt (n. p.), 151. If the charges cannot be 
proved, but are merely matter of suspicion, they only go in mitigation of 
damages (Hid.), See also Leeds v. # Cook (1803), 4 Esp. 256. 

(c) Baker v. Cartwright (1861), io C. 13. (n. s.) 124. 

(d) See Liddell v. Eastons Trustees , [1907] S. C. 154; and pp. 282, 379, post. 

(c) As to incapacity, see pp. 281 — 283, poet. 

(f) Atchinson v. Baker (1796), Peake, Add. Cas. 103, where the plaintiff, a 
man, who was apparently in good health at the time of the contract, was subse- 
quently discovered to be afflicted with an abscess in the breast, and it was held 
that the defendant was justified in breaking off the engagement. 

(g) Hall v. Wright (1858), E. B. & E. 746. 

I h ) King y Qillett (1840), 7 M. & W. 55. 
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expressed a desire to terminate the engagement, no correspondence 
or other communications took place between the parties for some 
years, even though the plaintiff may have refused to return the 
defendant’s letters (i). 

507. An offer by the defendant to perform the contract by ^ ^ ^ 
marrying the plaintiff, if it was made before the issue of the performance, 
writ and was refused by the plaintiff, is a good defence to the 

action (7c). 

Sect. 4. — Damages. 

508. The damages in an action for breach of promise of marriage Measure of 
are not measurable by any fixed standard, and are almost entirely damages, 
in the discretion of the jury (7). 

The injury to the affections of the plaintiff, the prejudice to his 
or her future life and prospects of marriage, the rank and condition 
of the parties, and the defendant’s means, are all matters to be 
taken into consideration (in). 

The damages may be aggravated by the fact of the defendant 
having seduced a woman, 6he having relied on the promise of 
marriage (n), or having infected her with disease (o). 

509. On the other hand, the defendant may prove, in mitigation Mitigation of 
of damages, that his or her relatives disapprove of the match (p), damages, 
or, in the case of the plaintiff being a man, that he is of a brutal or 

violent temper ( q ), or that he has a bad reputation (r). 

510. On an application for a new trial on the ground that the New trial, 
damages are excessive, the Court of Appeal will not interfere unless 

it appears clearly that the jury have acted under a misconception 
with regard to the matters which they ought to take into con- 
sideration, or have been influenced by improper motives (s). 
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(i) Davis v. Bomford (1861), 6 H. &N. 245. And see Smith v. Jenkins (1876), 
28 L. T. 562, as to the validity of a pica of accord and satisfaction by a new 
promise to marry. 

(/<•) Dennis v. McKenzie (1871), 24 L. T. 363. The offer in this case was made 
to the plaintiff’s attorney, and as it had not been communicated by him to the 
plaintiff, was held ineffective. As to the defences of infancy and illegality, see 
p. 273, ante. 

(l) Berry v. Da Costa (1866), L. R. 1 C. P. 331, 335 ; Smith v. Wood fine 
(1857), 1 0. B. (N. S.) 660 ; Gough v. Farr (1827), 1 Y. & J. 477 ; Wood v. Hard 
(1835), 2 Bing (n. o.) 166. See also title Damages, Yol. X., p, 323, and note (, s ), 
infra . 

(m) Iloram v. lhmfreys (1771), Lofft, 80; Berry v. Da Costa , supra ; Kerfoot 
v. Marsden (1860), 2 F. & F. 160. 

(ft) Berry v. Da Costa , supra. 

(o) Millington v. Loring (1880), 6 Q. B. D. 190, C. A. 

(p) Irving v. Greenwood (1824), 1 C. & P. 350. 

(q) Leeds v. Cook (1803), 4 Esp. 256. 

m Badd'jley v. Mortlock (1816), Holt (n. P.), 151. 

(a; Berry v. Da Costa, supra; Wood v. Hurd, supra; Smith: v. Wood fine, supra 
Gough v. Farr , supra. 
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Part II— Marriage. 


Sect. 1 . Sect. 1. — Nature and Requisites oj a Valid Marriage. 

Renrisites fill. The only kind of marriage which the English law recognises 
of a Valid is one which is essentially “ the voluntary union for life of one man 
Marriage, with one woman to the exclusion of all others ” (t). 


Definition. 

Requisites 
of valid 
marriage. 


512. The requisites of a valid marriage according to English law 
are : — 

(1) That each of the parties should as regards age, mental capacity, 
and otherwise, be capable of contracting marriage (a) ; 

(2) That they should not by reason of kindred or affinity be pro- 
hibited from marrying one another (b) ; 

(8) That there should not be a valid subsisting marriage of either 
of the parties with any other person (c) ; 

(4) That the parties, understanding the nature of the contract, 
should freely consent to marry one another ( d ) ; and 

(5) That certain forms and ceremonies should be observed (e). 


Consent: 513. It is necessary for a valid marriage that the parties should 

mistake. consent to marry one another. If, therefore, there is a mistake in 

the person with whom the contract is made, as where A. goes through 
a ceremony of marriage with B., thinking he is marrying C., or in 
the case of a marriage in masquerade, where one party has no 
knowledge who the other may be, the marriage is void ( f). But no 
other kind of mistake will affect the validity of a marriage ( g ). 


Fraud and 514. Fraudulent misrepresentation or concealment does not, apart 
duress. from duress or imbecility of mind amounting to insanity ( h) 9 affect 

the validity of a marriage to which the parties freely consented 


(f) See title Conflict of Laws, Vol. VI., pp. 252, 253, and Re Ullee , The 
Nawab Nazim of Bengal's Infants (18S5), 53 L. T. 711 ; affirmed, 54 L. T. 286, 
C. A. ; Ardaseer Cursefjee v. Perozeboye (1856), 10 Moo. P. C. C. 375. 

(a) See pp. 281 et seq ., post. 

fa) See pp. 283 — 2&6, post. 

(c) It is immaterial that there may be good faith and an honest belief in the 
death of the existing wife or husband, and that the circumstances may be such 
as would not sustain an indictment for bigamy. A marriage during the life- 
time of an existing wife or husband must necessarily be void. As to absence 
of one of the spouses for seven years and the presumption thus raised, see title 
Criminal Law and Procedure, Vol. IX., p. 533. 

(d) As to the consent of parents or guardians in the case of minors, see 
p. 296, post. The absence of such consent does not now affect the validity of 
the marriage. 

(c) See p. 286, post. 

If) It. v. Mill Is (1844), 10 Cl. & Fin. 534, H. L., per Lord Campbell, at 
p. 785. 

(g) Even if a man is the victim of a plot to procure a marriage by him with 
a person in all respects unworthy, the validity of the marriage is not affected, 
provided he consents, and any mistake as to the character or condition of the 
person he is marrying is immaterial ( Sullivan v. Sullivan (1818), 2 Hag. Con. 
238, per Sir W. Scott, at p. 246). 

(h) See Portsmouth ( Countess ) v. Portsmouth (Earl) (1828), 1 Hag. Ecc. 355, 
and note (l), p. 381, post . 
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with a knowledge of the nature of the contract (i). But if a 
person is induced to go through a ceremony of marriage by 
threats or duress ( k ), or in a state of intoxication (/), or in an 
erroneous belief as to the nature of the ceremony (m), and without 
any real consent to the marriage, it is invalid. In all such cases 
the test of validity is whether there was any real consent to the 
marriage (n). 

515. The validity of a marriage in England, as regards forms 
and ceremonies, now almost entirely depends on the observance of 
statutory provisions (o), but marriages according to the usages 

(t) Moss v. Moss , [1897] P. 263, where the wife, who was pregnant by another 
man at the time of the marriage, deliberately deceived the husband as to her 
condition and previous conduct, and it was held that that was no ground for 
questioning the validity of the marriage; Templeton v. Tyree (1872), L. E. 2 
P. & D. 420 ; Field's Marriage Annulling Dill (1818), 2 H. L. Cas. 48 ; Sullivan 
v. Sulliran (1818), 2 Hag. Con. 238. 

(k) Bartlett (falsely called Dice) v. Rice (1894), 72 L.T. 122 (petitioners girl of 
sixteen, having rejected the advances of respondent, he threatened to blow out 
her brains unless she consented to marry him, and pointed a pistol at her. She 
thereupon consented to marry him on condition that he would put away the 
pistol, and a few days later was intercepted by him on a railway journey and, 
on the pretence that they were going to see her mother, taken to a registry office, 
where the marriage ceremony was performed, during which she fainted. The 
marriage was not consummated. Nullity decreed); Scott v. Sebright (1886), 12 
P. 1). 21 (petitioner, an heiress, twenty-two years of age, was induced by the 
respondent, to whom she was engaged, to accept bills to the amount of some 
thousands of pounds. The discounters of the bills issued writs and threatened 
bankruptcy proceedings, and the respondent told her the only way to avoid bank- 
ruptcy and exposure was to marry him, and threatened to ruin her. Just before 
the marriage ceremony, which took place at a registry office, he threatened to 
shoot her if she showed that she was not acting of her free will. The parties sepa- 
rated immediately after the ceremony, and the marriage was never consummated. 
Nullity decreed) ; Harford v. Morris (1776), 2 Ha" Con. 423 (marriage of 
guardian with his ward, a girl of twelve, declared void on the ground of custody 
and duress) ; compare Cooper v. Crane, [1891] P. 369, where there was a threat 
by the respondent to blow his own brains out if the petitioner, his cousin, 
would not marry him, and the licence for the marriage was obtained by a false 
declaration, the parties separating immediately after the ceremony, and the 
marriage never being consummated, but it was held that the evidence was 
insufficient to rebut the presumption of consent from the petitioner having gone 
through the marriage ceremony and signed the register. 

(l) Sullivan v. Sullivan , supra , at p. 246. 

(m) Ford v. Slier , [1S96J P. 1 (petitioner, a girl of seventeen, was induced by 
her mother, who had great influence over her, and who was acting in concert 
with the respondent, to go through a marriage ceremony with respondent, who 
had never spoken to her of marriage, and had obtained a licence by a false 
declaration as to her father having consented, the petitioner being persuaded 
by her mother that it was merely a ceremony of betrothal. The marriage was 
never consummated, the parties separating immediately after the ceremony. 
Nullity decreed) ; Hall (otherwise Barrar) v. Hall (1908), 24 T. L. R. 756 (similar 
case). 

hi) See cases cited in notes (&), (l) and (m), supra . 

(6) At common law it was necessary that the parties should take each other 
for husband and wife in the presence of an episco pally ordained clergyman, 
before the reformation a priest, and after the reformation a priest or deacon 
(E. v. Millie (1844), 10 Cl. & Pin. 534, H. L.), who must be a third person (Beamish 
v. Beamish (1861), 9 H. L. Cas. 274, where a marriage ceremony performed by a 
clergyman of the Church of England between himself and a woman was held 
void). If this condition was satisfied the marriage was valid. The decree of the 
Council of Trent of 1563, that no marriage should be valid unless duly celebrated 
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Sect. 1. 

Nature and 
Requisites 
of a Valid 
Marriage. 

Jews and 
Quakers. 

Embassy 

marriages. 


Provisions of 

Marriage 

Acts. 


of Jews and Quakers are to a large extent exempt from the 
provisions (p). 

If a person professing the Jewish religion marries in Christian 
form, all the forms and ceremonies prescribed by English law for 
the marriages of Christians must be observed (?). 

The only^ English marriages altogether outside the scope of 
these provisions are those celebrated at foreign embassies between 
parties, one of whom at least is a subject of the sovereign represented 
by the ambassador, which, by the fiction of exterritoriality, are 
regarded as being celebrated in the dominions of the sovereign so 
represented (r). 

516. The Marriage Acts (*) require that every marriage should 
be by banns, licence, or superintendent registrar’s certificate or 
certificate and licence, or naval officer’s certificate {t), and except in 
the case of a marriage according to the usages of the Jews or Quakers 
and a marriage by special licence, that it should be solemnised in 
a church or chapel of the Church of England in which marriages 
may lawfully be solemnised ( u ), or in a superintendent registrar’s 
office, or in a nonconformist church or building duly registered for 
the solemnisation of marriages (a). 

If any persons knowingly and wilfully intermarry in any other 
place, or without due publication of banns, or licence, or superin- 
tendent registrar’s certificate or naval officer’s certificate, or knowingly 
and wilfully consent to or acquiesce in the solemnisation of a marriage 
in a church or chapel of the Church of England by a person not 
in holy orders, the marriage is void for all purposes (6). 

in facie ecclesics , being subsequent to the breach between Henry VIII. and 
the Pope, never had any force in England, and clandestine marriages were 
common until the passing of Lord Hardwicke’s Act in 1753 (26 Geo. 2, c. 33). 
This Act, which put an end to clandestine and irregular marriages by requiring 
that all marriages should be solemnised in the parish church or a public chapel 
of the Church of England, either by licence or after due proclamation of banns, 
was repealed and superseded by the Marriage Act, 1823 (4 Geo. 4, c. 76). No 
marriage may now lawfully be solemnised in England (other than an embassy 
marriage) except in accordance with the provisions of that and subsequent 
statutes ; see pp. 286 et seq., post. 

( p) See pp. 304, 305. post . 

lq) Jones ( t falsely called Robinson ) v. Robinson (1815), 2 Phillim. 285. 

(r) Ruding v. Smith (1821), 1 State Tr. (n. s.) 1053, 1066; Pertreis v. Tondear 
(1790), 1 Hag. Con. 136. In Bailet v. Bailet (1901), 84 L. T. 272, a marriage 
between domiciled French citizens at the French Consulate in London according 
to the forms required by French law was treated as valid, but it does not 
appear from the report that the matter was argued, or on what grounds the 
decision was based, and as the fiction of exterritoriality has no application to 
consulates, the case can hardly be regarded as a satisfactory authority that such 
marriages are outside the scope of English law. 

(а) As to these Acts, see note (5), infra. 

It) See pp. 286 et seq., post, 

(u) See p. 299, post, 

{aS See pp. 299— 301, post 

(б) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 22 ; Marriage Act, 1836 (6 & 7 
Will. 4, c. 85), s. 42, Naval Marriages Act, 1908 (8 Edw. 7, c. 26), as to which 
see p. 296, post. As to the criminal liability for solemnising a marriage 
under pretence of holy oiders, or at an unauthorised place, or without due 
publication of banns or licence etc., see title Criminal Law and Procedure 
Vol. IX., pp. 535, 536. In order to invalidate the marriage, both parties must 
be aware of the illegality (see pp. 287 et seq,, post. 
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517. If a marriage is celebrated in England between parties of 
full age and capacity, with the forms and ceremonies required by 
English law, its validity in England is not affected by the fact that 
the law of the domicil of either of the parties, being a foreigner, is 
not complied with as regards the consent of the parents or the 
observance of any formalities required by that law, nor by the fact 
that the parties came to England to be married in order to evade 
the law of their own country and domicil. It follows that a 
marriage may be valid in this country and void by the law of the 
domicil of both or either of the parties (c). 

Where satisfactory arrangements have been made with any foreign 
country for the issue, in the case of persons, subject to the marriage 
law of that country, proposing to marry British subjects in the 
United Kingdom, of certificates that after proper notices have been 
given no impediment according to the law of that country has been 
shown to exist to the marriage, His Majesty may by Order in Council 
make regulations requiring any person subject to the marriage law 
of that country, who is to be married to a British subject in the 
United Kingdom, to give notice of the fact that he is subject to 
such law to the person by or in the presence of whom the marriage 
is to be solemnised, and forbidding any person to whom notice is 
so given to solemnise the marriage or allow it to be solemnised 
until such a certificate is produced to him (d). 

Any person knowingly acting in contravention of, or failing to 
comply with, any such regulation, is guilty of a misdemeanour, and 
liable to a fine not exceeding £100, or imprisonment for not 
exceeding one year ( e ). 

These provisions do not apply to marriages between two persons 
professing the Jewish religion solemnised according to the usages 
of the Jews in the presence of a secretary of a synagogue duly 
authorised to register such marriages ( / ), or of a deputy appointed 
by such secretary by writing under his hand, and approved by the 
president for the time being of the London Committee of Deputies 
of the British Jews by writing under his hand (g ). 


Skot. 1. 

Nature and 
Requisites 
of a Valid 
Marriage. 

Marriage 

with 

foreigner. 


Jews. 


Sect. 2. — Who may Marry . 

Sub-Sect. 1 . — Capacity to Marry . 

518. The age at which a person is capable of giving the Age. 
necessary consent, and therefore of marrying, is fourteen in the 
case of males and twelve in the case of females {h). 


(c) See title Conflict of Laws, Yol. VI., pp. 254 et eeq. 

{a) Marriage with Foreigners Act, 1906 (6 Edw. 7, c. 40), s. 2 (1). No regula- 
tions have as yet been made under the Act. 

(e) Ibid., s. 2 (2). 

(/) I.e ., authorised in pursuance of the Births and Deaths Registration Act, 
1836 (6 & 7 Will. 4, c. 86), or the Marriage and Registration Act, 1856 (19 & 20 
Yict. c. 119). See p. 305, post, and title Registration of Births, Marriages 
and Deaths. 

(a) Marriage with Foreigners Act, 1906 (6 Edw. 7, c. 40), s. 2 (3). 

A marriage under the age of consent is not absolutely void, but only 
voidable by either party on the person under age reaching the age of consent. 
If the girl was under twelve, either party may disaffirm the marriage on her 
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519. A person who has been found lunatic by inquisition, or 
whose person and estate have been committed to the care and 
custody of trustees under any statute, is incapable of marrying 
until the commission has been superseded, or he or she has been 
declared of sane mind by the court or by the committee (i). The 
marriage of such a person is absolutely void, even if it takes place 
during a lucid interval (k). 

520. The question whether a person of unsound mind to whom 
the provision above mentioned does not apply is capable of con- 
tracting marriage depends upon whether, at the time of the 
marriage, he or she was capable of understanding the nature of the 
contract, and the duties and responsibilities thereby created, and 
was free from the influence of insane delusions on the subject (Z), 
that is to say, whether the marriage took place during a lucid 
interval ( m ). 

Mere dulness of intellect is not of itself sufficient to incapacitate 
a person from marrying (n), but a marriage brought about by 
fraudulent circumvention, and the exercise of undue influence over 
a person of considerable mental weakness, is voidable at his or her 
instance, as having been contracted without any real consent on 
his or her part (o). 

521. The burden of proving the existence of such a degree of 
insanity at the time of the marriage as to invalidate it, is in all 
cases on the person impugning the validity of the marriage ( p ) ; 
but if permanent insanity is proved, the burden of showing that 
the marriage took place during a lucid interval lies on the person 
seeking to uphold its validity ( q ). The subsequent recovery of a 


attaining that age, and similarly in the case of a boy under fourteen. If at the 
age of consent the marriage is affirmed by the parties, it becomes a valid 
marriage and cannot afterwards be questioned by either, and cohabitation after 
the age of consent is reached amounts to an affirmation of the contract : Com. 
Dig., tit. Baron and Feme, B. 5. As to the necessary consents in the case of 
minors, see p. 296, post. 

(i) Marriage of Lunatics Act, 1811 (51 Geo. 3, c. 37). 

(k) Ibid . ; Turner v. Meyers ( falsely called Turner ) (1808), 1 Hag. Con. 414. 

\ l ) Durham v. Durham (1885), 10 P. D. 80 ; Jackson v. Jackson , [1908] P. 308 ; 
Hunter v. Edney , otherwise Hunter (1881), 10 P. D. 93 ; Drowning v. Deane 
(1812), 2 Phillim. 69, 70; Turner v. Meyers (falsely called Turner ), supra ; 
Portsmouth ( Countess) y . Portsmouth (Earl) (1828), 1 Hag. Ecc. 355 ; Hancock 
v. Peaty (1867), L. It. 1 P. & D. 335 ; Parker v. Parker (1757), 2 Lee, 382. 
With regard to the validity of a marriage of a person while in a state of 
intoxication, see Sullivan v. Sullivan (1818), 2 Hag. Con. 238, 246. 

(m) Turner v. Meyers (falsely called Turner ), supra ; Parker v. Parker , supra . 
As to the capacity of such persons in general, see title Lunatics and Persons 
of Unsound Mind. 

(n) Harrod v. Harrod (1854), 1 K. & J. 4 ; Parker v. Parker , supra . 

(o) Portsmouth (Countess) v. Portsmouth (Earl), supra (clandestine marriage 
between the Earl of Portsmouth, who was of a weak and deranged mind, 
and the daughter of his trustee and solicitor, who had great influence over 
him). 

( p ) Cannon v. Smalley , otherwise Cannon (1885), 10 P. D. 96; Parker y, 
Parker , supra ; Durham v. Durham , supra ; Browning v. Deane , supra . 

(j) Turner v. Meyers (falsely called Turner ), supra , at p. 419. 
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person who was insane at the time of the marriage does not affect s*ot. %. 

the question of its invalidity (r). 

522. The deaf and dumb are competent to marry, and may — * 
show their consent by signs, provided they sufficiently understand 
the nature of the contract (*). 


523. In order that a person may contract a valid marriage it ia Physical 
necessary that he should be physically capable of consummating incapacity. 
the marriage (a). 

524. The English law will not recognise a disability to marry Disabiiftie* 
imposed by foreign law of a religious (b) or penal (c) character. °f, rel ^°“ 
Subject to this, questions of capacity to marry are determined by character, 
the law of the domicil of the parties (d). 


Sub-Sect. 2. — Consanguinity and Affinity . 

525. A marriage between persons within the prohibited degrees Marriage 
of consanguinity or affinity is absolutely null and void for all wit ^.. , 
purposes whatsoever ( e ). degrees void. 


526. The prohibited degrees, which have received statutory what are 
recognition (/*), were expressed in a table set forth by authority in prohibited 
1563 (g). degrcea - 


(r) Turner v. Meyers ( falsely called Turner) (ISOS), 1 Hag. Con. 414. 

(s) IJarrod v. Harrod (1854), 1 K. & J. 4. It ia sufficient if they under- 
stand that they have agreed to cohabit together during their joint lives, and 
not to cohabit with any other person {ibid.), 

(a) I.e., he or she must not he impotent, as distinguished from being merely 
sterile. Impotence does not render a marriage void, but merely voidable at the 
instance of the competent party. See further, pp. 470 et seq., post. 

{b) The marriage of monks and nuns in England would be regarded as 
legal, if valid in other respects. In England the disabilities of the clergy were 
taken away by stat. (1548) 2 & 3 Edw. 6, c. 21, and stat. (1551) 5 & 6 Edw. 6, 
c. 12. And see Chetti v. Chetti , [1909] P. G7, where it was held that a Hindu 
domiciled in India could not set up a personal disqualification for marriage 
outside his caste and religion in older to impeach the validity of a marriage 
with an Englishwoman in England according to English law. 

(c) Scott v. A.-G. (1886), 11 P. D. 128 (prohibition imposed by Roman- 
Dutch law on the remarriage of the guilty party after a divorce for adultery, 
until the innocent party has married again, not recognised). Compare Trarfer 
v. Warter (1890), 15 P. D. 152, where the prohibition contained in the Indian 
Divorce Act (Act No. IV. of 1869), s. 57, against the re*marriage of either of the 
parties within six months of the final decree, was held to be an integral 
part of the proceedings, and a condition which must be fulfilled before either 
could re-marry. The distinction is, that in this case the prohibition is not 
confined to the guilty party, and is therefore not of a penal nature. As to the 
re-marriage in England of divorced persons generally, see p. 594, post. 

(d) See title Conflict of Laws, Vol. VI., pp. 234, 254 et seq . 

(e) Marriage Act, 1835 (5 & 6 Will. 4, c. 54), s. 2 ; lit ITood, Ex parte Naden 
(1874), 9 Ch. App. 670. Pormerly such a marriage was only voidable by 
sentence of the Ecclesiastical Court during the lifetime of the parties ( Elliott v. 
Qurr (1812), 2 Phillira. 16). 

(/) See stat. (1536) 28 Hen. 8, c. 7, ss. 7, 11 ; stat. (1536) 28 Hen. 8, c. 16, 
s. 2 ; stat. (1540) 32 Hon. 8, c. 38 ; stat. (1558) 1 Eliz. c. 1, s. 3. The two former 
statutes, though repealed by stat. (1554) 1 & 2 Ph. & M. c. 8, may be referred 
to as explaining the stat. (1540) 32 Hen. 8, c. 38, which was confirmed by stat. 
(1558) 1 Eliz. o. 1, s. 3 ; see R. v. Chadwick {1817), 11 Q. B. 173, per Coleridge, 
J., at p. 237 ; Brook v. Brook (1861), 9 H. L. Cas. 193. 

{g) The prohibited degrees according to the table are as follows A man 
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Scot. 2. In reference to the prohibited degrees, relationship by the half 
Who may blood is a bar to marriage equally with relationship by the whole 
Many. blood (h), and illegitimate equally with legitimate relationship (i) ; 

but carnal connection without an actual and legal marriage does 
not constitute affinity (&). 

A husband is of affinity to his wife’s kindred, and a wife of 
affinity to her husband’s kindred, but the kindred of a husband are 
not of affinity to the kindred of his wife, and therefore two 
brothers, for instance, may marry two sisters. 

Subject to the exception of a deceased wife’s sister, intermarriage 
between persons within the third degree of consanguinity, counting 
the degrees according to the civil law, is prohibited, and also inter- 
marriage with the wife or husband of any person so related (l), but 
first cousins and any more distant relatives may lawfully inter- 
marry (to). 


Deceased 
wife's sister. 


527 . Before the 28th August, 1907, a marriage with a deceased 
wife’s sister or half-sister was void as being within the prohibited 
degrees of affinity (?i). It is now provided that no such marriage, 
whether contracted before or after that date, within the realm 
or without (o), shall be deemed to have been or shall be void or 


may not marry liis grandmother, grandfather’s wife, wife’s grandmother, father’s 
sister, mother’s sister, father’s brother’s wife, mother’s brother’s wife, wife’s 
father’s sister, wife’s mother’s sister, mother, stepmother, wife’s mother, 
daughter, wife’s daughter, son’s wife, sister, wife’s sister, brother’s wife, son's 
daughter, daughter’s daughter, son’s son’s wife, daughter’s son’s wife, wife’s 
son’s daughter, wife’s daughter’s daughter, brother’s daughter, sister’s daughter, 
brother’s son’s wife, sister’s son’s wife, wife's brother’s daughter, wife’s sister’s 
daughter. 

A woman may not marry her grandfather, grandmother’s husband, husband’s 
grandfather, father’s brother, mother’s brother, father’s sister’s husband, 
mother's sister’s husband, husband’s father’s brother, husband’s mother’s brother, 
father, stepfather, husband’s father, son, husband’s son, daughter’s husband, 
brother, husband’s brother, sister’s husband, son’s son, daughter’s son, son’s 
daughter’s husband, daughter’s daughter’s husband, husband’s son’s son, 
husband’s daughter’s son, brother’s son, sister’s son, brother’s daughter’s 
husband, sister’s daughter’s husband, husband’s brother’s son, husband’s sister’s 
son. This table is annexed to the Book of Common Prayer, and the only 
change which has been made is that in reference to marriage with a deceased 
wife’s sister ; see infra. It may be noted that marriage with the daughter of 
a deceased wife has not been legalised, nor has marriage with a deceased 
husband’s brother. 

(h) R. v. Brighton ( Inhabitants ) (1861), 1 B. & S. 447 (marriage with daughter 
of naif-sister of deceased wife); In the Goods of Mette , Matte v. Metis (1859), 28 
L. J. (p. & M.) 117 (half-sister of deceased wife). 

(f) B: v. Brighton ( Inhabitants ), supra ; Blackmore v. Brider (1816), 2 
Phillim. 359; R. v. Chadwick (1847), 11 Q. B. 173,205; R. v. St.-Giles-in- 
the- Fields ( Inhabitants ) (1847), 11 Q. B. 173, approved in Brook v. Brook (1861), 
9 H. L. Cas. 193. 


( k ) Wing v. Taylor (1861), 30 L. J. (p. M. & A.) 258. In this respect stat. 
(1540) 32 Hen. 8, c. 38, s. 2, is inconsistent with the repealed stat. (1536) 28 
Hen. 8, c. 7, 8. 12, which therefore ceased to be law. 

8 See note (#), p. 283, ante . 

0 Stat. (1540)32 Hen. 8, c. 38, confirmed by stat. (1558) 1 Eliz. c. 1, s. 3. 
Previously dispensations from the Church of Borne were necessary for marriages 
between first cousins, and this is still the law in some countries. 

(n) See note ( g ), p. 283, ante . 

(o) With regard to marriages in the colonies with a deceased's wife’s sister, 
the rule was that if each of the parties was, at the date of the marriage, 
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voidable as a civil contract by reason only of such affinity, provided Sect. 2. 
that in case any such marriage was, before the 28th August, Who may 
1907, annulled, or that either party thereto, after the marriage Many, 
and during the life of the other party, did before that date lawfully 
marry another person, it is to be deemed to have become void 
upon and after the day on which it was so annulled, or on which 
either party so lawfully married another person ( p ). 

528 . No right, title, estate or interest, whether in possession or Raving of 
expectancy, and whether vested or contingent, on the 28th August, right*. 
1907, in respect of any dignity, title of honour, or property, and 
nothing lawfully done or omitted, nor any claim by the Crown in 
respect of death duties due and payable, before that date is pre- 
judicially affected, nor is any will deemed to have been revoked, by 
reason of any such marriage contracted before that date having 

been rendered valid ( q ). Nor is the devolution or distribution of 
the real or personal estate of any intestate, not a party to the 
marriage, who on that date was, and until his death continues to 
be, a lunatic so found by inquisition, thereby affected (?•). 

529 . The English law with respect to the prohibited degrees of Domicil, 
consanguinity and affinity affects all persons domiciled in England, 
including Jews and Quakers (s), wherever the marriage may take 

domiciled in a place where such a marriage was legal, it would be recognised as 
legal in England, aud the issue of the marriage as legitimate for all purposes 
except the right of inheriting real property or a title or dignity in the United 
Kingdom (see Brook v. Brook (1861), 9 H. L. Cas. 193, and title Conflict of 
Laws, Vol. VI., pp. 234, 254 et seq.). By the Colonial Marriages (Deceased 
Wife’s Sister) Act, 1906 (6 Edw. 7, c. 30), it is declared, with a saving of rights 
and interests existing on 4th August, 1906, that where at the date of such a 
marriage, whether before or after the passing of the Act, each of the parties was 
domiciled in a part of the British possessions in which at that date such a 
marriage was legal, the marriages, if legal in other respects, shall be deemed to 
be, and to have always been, legal for all purposes, including the right of 
succession to real property, and to honours and dignities, in the United 
Kingdom, unless either party has subsequently, during the life of the other, and 
before 4th August, 1906, lawfully married another person. The last-mentioned 
exception seems to refer to the case of a re-marriage after a divorce, because, on 
the assumption that the marriage was valid according to the law of the domicil 
of the parties, neither of them could lawfully marry another during its 
subsistence. 

(p) Deceased Wife’s Sister’s Marriage Act, 1907 (7 Edw. 7, c. 47), s. 1. The 
word “ sister” includes a sister of the half-blood (ibid., s. 5), but the Act does 
not legalise a marriage with the sister of a divorced wife, or of a wife who has 
divorced her husband, during the lifetime of such wife (ibid., s. 3 (2) ). Nothing 
in the Act relieves any clergyman of the Church of England who marries or 
has married his deceased wife’s sister, from liability to ecclesiastical censure 
therefor (ibid., s. 4). 

(q) Ibid., s. 2. In lie Whitfield, deceased. Hill v. Mathie , [1911] 1 Ch. 310, 
where the income of property was given in trust for a widow until her second 
marriage, and she married the husband of her deceased sister in 1904, it was 
held that the effect of this section was that the income continued to be payable 
to her notwithstanding the marriage. 

(r) Deceased Wife’s Sister’s Marriage Act, 1907 (7 Edw. 7, c.47), s. 2. As to 
the position of the clergy with regard to such marriages, see title Ecclesiastical 
Law, Vol. XI., p. 694 ; and R. v. Dibdin, [1910] P. 57, 0. A. 

($) Re De Wilton, De Wilton v. Montefiore , [1900] 2 Ch. 481 fa Jew and his 
niece, both domiciled in England, went through a form of civil marriage and 
afterwards a marriage according to the usages of the Jews, at Wiesbaden, and 
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Husband and Wife. 


Sect. 2. place ((); and on the other hand, if the law of the domicil of each 
Who may of the parties is complied with in this respect, the marriage will be 
Many. recognised as valid, although it may be within the prohibited 
degrees according to English law («). 


How 

published. 


Where 

published. 


Kara! 

marriages. 


Sect. S. — Preliminaries to Celebration in England . 

Sub-Sect. 1.— Banns . 

530. The banns must be published in an audible manner 
according to the form of words prescribed by the rubric prefixed 
to the office of matrimony in the Book of Common Prayer ( x ) on 
three Sundays preceding the solemnisation of the marriage, during 
morning service, or when there is no morning service on a Sunday 
on which the banns are published, then during the evening service, 
immediately after the second lesson ( y ). 

The banns must be published in the parish church, or in a 
public chapel in which banns may lawfully be published, of or 
belonging to the parish or chapelry in which the persons to be 
married reside, and if they reside in different parishes or chapelries, 
then the banns must be published in the church or chapel of each 
such parish or chapelry (z). 

531. Where one of the parties to the intended marriage is an 
officer, seaman, or marine, borne on the books of one of His 
Majesty’s ships at sea, the banns maybe published on three succes- 
sive Sundays at morning service on board that ship by the chaplain, 
or, if there is no chaplain, by the captain or other officer command- 
ing the ship 


also subsequently at Paris, and it was held that the marriage was void, although 
it would have been valid according to the local law and also according to Jewish 
law). The Marriage Act, 1835 (5 & 6 Will. 4, c. 54), applies to Jews and 
Quakers (ibid.). The usages of the Jews permit marriages between a man and 
his deceased wife’s 6ister, or deceased wife’s niece, or niece, or deceased nephew’s 
wife. 

(tf) Re De Wilton , De Wilton v. Montejiore , [1900] 2 Ch. 481 ; Brook v. Brook 
(1861), 9 H. L. Cas. 193 (marriage with deceased wife’s sister in Denmark) ; 
Fenton v. Livingstone (1859), 3 Macq. 497 ; and see title Conflict op Laws, 
Yol. VI., p. 254. 

(u) Re BozzeUi's Settlement , Ilusey-llunt v. Bozzelli , [1902] 1 Ch. 751 ; and see 
title Conflict of Laws, Yol. VI., pp. 254—256. 

(x) The form of words prescribed by the rubric is as follows: — “I publish 

the fcanns of marriage between M. of , and N. of . If any of you 

know cause, or just impediment, why these two persons should not be joined 
together in holy matrimony, ye are to declare it. This is the first [second or 
third] time of asking.” This form need not be followed precisely, tne statute 
in this respect being merely directory ; it is sufficient if the form is followed 
substantially (Standen v. Standen (1791), Peake, 32 [45] ). 

(y) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 2. 

(z) Ibid. As to the publication of banns in general, see title Ecclesiastical 
Law, Yol. XL, pp. 694 et seq. As to the duty of the clergy to make inquiries as 
to the residence of persons applying to bo married by banns, see Priestley v. 
Lamb (1801), 6 Yes. 421. 

(a) Naval Marriages Act, 1908 (8 Edw. 7, c. 26), s. 1. Where banns have 
been so published, and have not been forbidden on any of the grounds on which 
banns maybe forbidden (see title Ecclesiastical Law, Vol. XL, p. 700), the 
person publishing them must give a certificate of publication in such form as 
may be prescribed by the Admiralty, and such a certificate has the like force and 
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532. Where one of the parties to be married is resident in Sect . s. 

England and the other in Scotland, the banns may be published Prelimin- 
according to the requirements of English law in the place in England aries to 
in which the party resides, and according to the law or custom Celebration 
prevailing in Scotland in the place in which the other party resides, ^ Engla nd, 
for the purpose of a marriage in a church or chapel in England in Residence in 
which the banns are published (6). Scotland or 

Where one of the parties is resident in England and the other in Ireland * 
Ireland, the banns may be published in England and Ireland 
respectively according to the law or custom prevailing in their 
respective places of residence, for the purpose of a marriage in a 
church or chapel either in England or Ireland (c). 

533. No clergyman (d) is obliged to publish banns between any Notice before 
persons unless, seven days at least before the time for the first publication, 
publication, the persons to be married deliver to the clergyman a 

notice in writing of their true Christian names and surnames, and 
residences within the parish or chapelry, and of the time during 
which they have resided at the addresses given respectively ( e ). 

534. It is not necessary that the status of the parties should be False name, 
correctly described (/), and even if a party is described by a false address, or 
name or address, and the banns are consequently incorrectly descr, P tl011 * 
published, the marriage is not necessarily invalidated. If a wrong 
Christian name or surname is given by mistake or inadvertence, 
without any intention of concealment (#), or if the name given is 

one which has been acquired by adoption or reputation (h), the 
inaccuracy is immaterial; and even if false names and addresses are 
given by one of the parties fraudulently, with the object of avoiding 
a due publication of the banns, the marriage is not invalidated 
unless the other party marries with a knowledge of the undue 
publication (£). But a publication in a false name to the knowledge 
of both parties, and with the intention of concealment, renders the 
marriage void (i). 

effect as a certificate of publication of banns in a place of worship in which banns 
may be lawfully published (Naval Marriages Act, 1908 (8 Edw. 7, c. 26), ss. 1, 3). 

(6) Marriages Validity Act, 1886 (49 & 50 Viet. c. 3), s. 1. As to marriage 
by registrar’s certificate without licence, when one of the parties is resident m 
Scotland, see p. 294, post. 

(c) Marriages Validity Act, 1899 (62 & 63 Viet. c. 27), s. 1. 

(d) “ Parson, vicar, minister, or curate.” 

(c) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 7. As to publication of banns, 
generally, see title Ecclesiastical Law, Vol. XI., p. 698. 

(/) Mayhew v. Mayhew (1812), 3 M. & S. 266 (false description of the woman 
as a widow held immaterial). 

( q ) It. v. Billingshurst ( Inhabitants ) (1814), 3 M. & S. 250 ; Dlddear v. Faucit 
(1821), 3 Phillim. 580. It. v. Tilth elf {Inhabitants) (1830), 1 B. & Ad. 190, decided 
under the repealed stat. (1753) 26 Geo. 2, c. 33, is not now to be relied on as 
an authority ; see R. v. Wroxton ( Inhabitants ) (1833), 4 B. & Ad. 640. 

(/i) R. v. St. Faith' 8, Newton ( Inhabitants ) (1823), 3 Dow. & Ry. (k. b.) 348 
(marriage by widow in her maiden name, wnich she had assumod on the Otath 
of her husband, and by which she had been known for some years) ; FranJclund 
v. Nicholson (1805), 3 M. & S. 259, n. ; Wyatt v. Henry (1817), 2 Hag. Con. 

215. 

(t) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 22 ; R . v. Wroxton {Inhabitants), 
supra (false Christian name and surname of the woman giver by the man, 
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Special 

licence. 


Common 
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to issue 
certificates. 


535. A divorced wife is properly described by her marriage name, 
though she may after the divorce have usually been known by her 
maiden name, unless the maiden name has so far become her name 
by repute as entirely to supersede her marriage name ( k ). 

Sub-Sect. 2. — Special Licence. 

536. A special licence to marry at any convenient time and 
place may be granted by the Archbishop of Canterbury or his 
proper officers (/). 


Sub-Sect. 3. — Common Licence, 

537. A common licence for a marriage according to the rites 
of the Church of England, dispensing with the necessity for the 
publication of banns, may be granted in each diocese by the bishop 
as ordinary, through the chancellor and his surrogates, or by the 
Archbishop of Canterbury through his Vicar-general, both in the 
province of Canterbury and the province of York (m) . 

Sub-Sect. 4. — Superintendent Registrar's Certificate or Certificate and Licence . 

538. The superintendent registrar of marriages (n) may issue 
certificates for marriages without the publication of banns, either 
according to the rites of the Church of England, the certificate 
standing in the place of the publication of banns (o), or according 
to the usages of the Jews or of the Society of Friends (commonly 


who procured the banns to be published, the woman being unaware of the 
fraud until after the solemnisation of the marriage, which was held valid) ; 
Wormald v. Neale and Wormald (186S), 19 L. T. 93 (clandestine marriage, both 
parties being aware that the surname of the woman was false, held void) ; Brealy 
v. Reed (1841), 2 Curt. 833 (banns of Charles Robert Reod, usually called 
Charles, published as Robert Reed, both parties intending to conceal the marriage 
from his father, held void) ; Templeton v. Tyree (1872), L. R. 2 P. & D. 420 
(banns caused to be published by the man without the knowledge of the woman, 
a minor, her Christian name being wrongly stated, and the ages and residences 
of both being falsely described, for the purpose of concealment, held valid, the 
woman being unaware of the irregularities) ; Oompertz v. Kenait (1872), L. R. 
13 Eq. 369 (similar case) ; Tongue v. Tongue (1836), 1 Moo. P. C. C. 90 ; Midyley 
(, falsely called Woo<i) v. Wood (1860), 30 L. J. (p. M. & A.) 57 (christian name of 
man misdescribed to the knowledge of both, the woman consenting to the mis- 
description on the faith of a statement by him that it would not invalidate 
the marriage, held void) ; Mather v. Ney (1807), 3 M. & S. 265 ; Meddowcroft 
v. Gregory (1816), 2 Phillim. 365 ; Stanhope v. Baldwin (1822), 1 Add. 93; 
Greeny, Dalton (1822), 1 Add. 289; Wright v. El wood (1837), 1 Curt. 662 ; 
Fellowes v. Stewart (1814), 2 Phillim. 238; Pouget v. Tomlcins (1812), 2 Hag. 
Con. 142; Tooth v. Barrow (1854), 1 Ecc. & Ad. 371; Wormald v. Neale 
and Wormald , supra; see also title Ecclesiastical Law, Yol. XI., p. 699, 
note (a). 

{k) Fendall v. Goldsmid (1877), 2 P. D. 263, where a divorced wife remarried 
her divorced husband, and it was held that the banns were rightly published in 
her marriage name, though she had in the meantime usually passed by her 
maiden name. 

[1) See, generally, title Ecclesiastical Law, Yol. XL, pp. 701 et seq, 

\m) Ibid. 

w) See title Registration of Birtiis, Marriages, and Deaths. 

[o) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 1 ; Births and Doaths 
Registration Act, 1837 (7 Will. 4 & 1 Yict. c. 22), s. 36. 
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called Quakers) ( p ) ; or for marriages of nonconformists in buildings 
duly registered for the solemnisation of marriages (q), or for purely 
civil marriages, without religious ceremony, in the superintendent 
registrar’s office (r). A marriage under the superintendent 
registrar’s certificate may be by licence, which he has authority to 
grant, or without a licence ($) ; but no licence may be granted by 
the superintendent registrar for a marriage in any church or chapel 
in which marriages may be solemnised according to the rites of the 
Church of England (t). A minister of the Church of England is 
not obliged to accept the superintendent registrar’s certificate in 
the place of the publication of banns, nor may a marriage be 
solemnised in pursuance of such certificate in any church or 
chapel of the Church of England without the consent of the 
minister thereof, nor by any other than a duly qualified clergyman 
of that church, nor with any other forms or ceremonies than those 
of the Church of England (a). 

539. When a marriage is intended to be solemnised under 
such certificate, notice must be given by one of the parties to the 
intended marriage in the prescribed form (6), or to the like effect, 
to the superintendent registrar of the district within which the 
parties have dwelt for not less than the preceding seven days(c), 
stating the name and profession or condition and dwelling 
place of each of the parties intending marriage, and the time during 
which each has dwelt in the district, and the church or other 
building in which the marriage is to be solemnised ; if either party 
has dwelt in the place stated in the notice for more than one 
calendar month, it is sufficient to state that he or she has dwelt 
there for one month and upwards (d). 

540. Where the parties dwell in the districts of different superin- 
tendent i egistrars (c) and the marriage is to be without a licence, 
the notice must be given to the superintendent registrar of each 
district, but in the case of a marriage intended to be solemnised by 
licence it is sufficient if the notice is given to the superintendent 
registrar of the district in which one of the parties resides, and in 
such case it is not necessary to state how long each of the parties 
has resided in his or her dwelling place (c), but only how long the 


(p) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 2 ; and see p. 304, post. As 
to Quakers generally, see title Ecclesiastical Law, Yol. XI., pp. 822 et seq. 

( q ) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20 ; Marriage Act, 1840 (3 & 4 
Yict. c. 72); see p. 299, post. 

(r) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 21 ; see p. 305, post • 

(s) See p. 291, post. 

(t) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 11. 

(a) Marriage and Registration Act, 1856 (19 & 20 Yict. c. 119), s. 11. 

(5) For form of notice, see Marriage and Registration Act, 1856 (19 & 20 Yict. 
c. 1191, Sched. A. 

(c) The fact that the parties have not dwelt within the district for the 
requisite time does not affect the validity of the marriage (Marriage and 
Registration Act, 1856 (19 & 20 Yict. c. 119), s. 17). 

(d) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 4 ; Births and Deaths 
Registration Act, 1837 (7 Will. 4 & 1 Viet. c. 22), ». 1 ; Marriage and Registration 
Act, 1856 (19 & 20 Yict. c. 119), s. 3. 


Sect. 3. 

Prelimin- 
aries to 
Celebration 
in England. 

Marriage may 
be with or 
without 
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Notice of 
marriage. 


Residence in 

different 

districts. 
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Celebration 
in England. 
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requiring 
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Want of due 
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Misdescrip- 
tion in notice. 


Declaration 
to accompany 
notice of 
marriage. 


Husband and Wife. 

party residing in the district in which the notice is given has so 
resided (e). 

541. Ii the parties desire to be married in a registered building, 
in the presence of a registrar of marriages ( f), notice must be given 
to the superintendent registrar at the time when the notice of 
marriage is given, requiring the attendance of a registrar (g). 

542. A marriage solemnised under a superintendent registrar’s 
certificate without due notice of marriage having been given is void, 
if both parties have knowledge of the irregularity, but not other- 
wise ( h ). 

A misdescription in the notice of marriage of the name, age, 
condition, or residence of both or either of the parties does not 
affect the validity of the marriage, even if both parties were aware 
of the irregularity (t). 

543. The notice of marriage must be accompanied by a declara- 
tion by the party giving the same that he or she believes that there 
is no impediment of kindred or alliance nor other lawful hindrance 
to the marriage, and that the parties, in case the marriage is to be 
had without licence, have for seven days preceding the giving of 
the notice resided within the district or districts of the superin- 
tendent registrar or superintendent registrars to whom the notice 
or notices are given, or, in the case of a marriage intended to be had 
by licence, that one of the parties has for fifteen days immediately 
preceding resided in the district of the superintendent registrar to 
whom the notice is given ; and when either of the parties, not 
being a widower or widow, is under the age of twenty-one years, 
that the consent of the person or persons whose consent is required 
by law ( k ) has been given, or that there is no person whose consent 
is so required. The declaration must be signed in the presence of 
the superintendent registrar or his deputy, or of a registrar of 
marriages or his deputy, for the district in which the party giving 
notice resides, who must attest the same by adding his name, 
description, and residence (Z). Any person knowingly and wilfully 
making or signing or subscribing any false declaration, or signing 


(«) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 4 ; Marriage and Registration 
Act, 1856 (19 & 20 Viet. c. 119), s. 6. 

(/) See pp. 301, 304, post. 

(g) Marriage Act, 1898 (61 & 62 Viet. c. 58), ss. 5, 10. 

(/*) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 42 ; B. v. Rea (1872), 
Xj. K. 1 C. 0. R. 365. 

(t) Re Rutter , Donaldson v. Rutter , [1907] 2 Ch. 592 (a widow, being liable to 
forfeit property on a remarriage, her surname, and the condition and residence 
of both parties, were misdescribed in the notice of marriage, and it was held 
that the irregularities did not affect the validity of the marriage) ; Drowse v. 
Spurway and Rowley (1877), 46 L. J. (p.) 49 (first christiau name of one party 
intentionally omitted, and false assertion that both parties were over twenty- 
one) ; and see R. v. Smith (1867), 4 F. & F. 1099. In this respect there is no 
analogy between a marriage by Danns and a marriage under the superintendent 
registrar’s certificate ( Holmes v. Simmons (1868), L. R. 1 P. & D. 523); see 
p. 287, ante. 

(k) See p. 296, post. 

(/) Marriage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 2. 
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any false notice of marriage, is liable to the penalties of perjury (m), Sect. 3. 
and proceedings may be taken for the forfeiture of any property Prelimin- 
accruing to the offending party in relation to the marriage (it). aries to 

644. All notices of marriage must be filed by the superintendent jn England, 
registrar and kept with the records of his offico, and copies of all — 
such notices must be entered in the marriage notice book, which is marrfage 
open to public inspection at all reasonable times without fee (o). notice book. 
For every such entry the superintendent registrar is entitled to 
a fee of Is. (o). 


646. When the marriage is intended to be solemnised without Publication of 
licence, the superintendent registrar must suspend in a conspicuous notice ' 
place in his office the notice of marriage, or an exact copy thereof 
as entered in the marriage notice book, for twenty-one successive 
days next after the entry of the notice, before the marriage may be 
solemnised (p). When it is intended that the marriage shall be 
solemnised by licence, it is not necessary that the notice of marriage 
should be so suspended, but in such case the party giving the 
notice must state therein that the marriage is intended to be cele- 
brated by licence ( q ). 

646. In the case of a certificate without licence, after the issue of 
expiration of twenty-one days from the entry of the notice in the certificate 
marriage notice book, the superintendent registrar must issue, on the ^encif 
request of the party giving the notice of marriage, a certificate in 
the prescribed form (r), provided that in the meantime no lawful 
impediment has been shown to the satisfaction of the superin- 
tendent registrar, and that the issue of the certificate has not been 
forbidden by any person authorised in that behalf (s). The 
certificate must state the particulars set forth in the notice of 
marriage, the day on which the notice was entered, and that its 
issue has not been forbidden by any person authorised in that 
behalf (t). The superintendent registrar is entitled on the issue of 
the certificate to a fee of Is. (a). 


547. In the case of a notice of marriage intended to be Certificate 
solemnised by licence, the certificate, together with a licence to with licence, 
marry (b), will be issued after the expiration of one whole day from 


(m) Marriage and Eegistration Act, 1856 (19 & 20 Viet. c. 119), ss. 2, 18. If 
a new surname has been acquired by repute, the use of such reputed name in a 
notice of marriage will not support an indictment under the statute (R. v. 
Smith (1867), 4 F. & F. 1099). As to perjury, see title Criminal Law and 
Procedure, Vol. IX., pp. 490 et seq. t 536. 

(«) See p. 297, post. 

(o) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 5 ; Marriage and Eegistration 
Act, 1856 (19 & 20 Viet. c. 119), s. 3 ; Marriage Act, 1898 (61 & 62 Viet c. 58), s. 9. 

(p) Marriage and Eegistration Act, 1856 (19 & 20 Viet. c. 119), s. 4. 

(q) 1 bid ., s. 5. 

(r) For form of certificate, see Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 8, 
and Marriage and Eegistration Act, 1856 (19 & 20 Viet. c. 119), Sched. B. 

(.s) Marriage and Eegistration Act, 1856 (19 & 20 Viet. c. 119), 8. 4. As to 
forbidding the issue of the certificate, see p. 294, post. 

(t) Marriage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 4. 

la) Ibid. ; Marriage Act, 1898 (61 & 62 Viet. c. 58), s. 9 : 

(b) For the form of licence, see Marriage and Eegistration Act, 1858 
(19 & 20 Viet. c. 119b Sched. C. 
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the day of entry of the notice of marriage, provided that in the 
meantime no lawful impediment has been shown to the satisfaction 
of the superintendent registrar, and the issue of the certificate has 
not been forbidden ( c ). The stamp duty on the licence is 10s. (d) 
in addition to which the superintendent registrar is entitled to 
a fee of 80s. for the licence and Is. for the certificate (e). 

548. If, in the case of a marriage intended to be solemnised in a 
registered building, the superintendent registrar does not receive 
notice, at the time when the notice of marriage is given to him, 
that the parties require a registrar to be present at the marriage, 
the certificate, whether with or without a licence, must be in a special 
form containing printed instructions for the due solemnisation of 
the marriage (/). 

549. The superintendent registrar has no power to grant a 
certificate when it is proposed that the marriage shall take place at 
a building outside his district, even if the portion of the parish in 
which the parties are resident is within his district (g), nor may a 
certificate be granted for marriage in a building which is not within 
the district in which one of the parties has resided for the requisite 
period before the notice of marriage (/?), except in the case of mar- 
riages according to the usages of the Jews or of the Society of 
Friends (i), or where there is no building within the district in which 
the parties may lawfully marry according to the rites or ceremonies 
they desire to adopt (/c), or where the marriage is intended to be 
solemnised at a registered building which is the usual place of wor- 
ship of one of the parties, and is situated not more than two miles 
beyond the limits of the district in which the notice of marriage is 
given (i). 

550. When it is desired to marry outside the district on the 
ground that there is no building within the district in which the 
parties may lawfully marry according to the rites or ceremonies 
they wish to adopt, the party giving the notice of marriage must 
declare by indorsement thereon (???) the religious appellation of the 
body of Christians to which he or she professes to belong, and the 
form, rite, or ceremony which the parties desire to adopt in 

(c) Marriage and Registration Act, 1856 (19 & 20 Yict. c. 119), s. 9. As to 
the duty of the superintendent registrar when issuing licences to young persons 
professing to be of full age in circumstances suggesting inquiry, see Noraworthy 
v. Noraworthy (1908), 26 T. L. R. 9. 

(d) Stamp Act, 1891 (54 & 55 Yict. c. 39), s. 1, and Schedule. 

M Marriage and Registration Act, 1856 (19 & 20 Yict. c. 119), ss. 9, 10. 

{/) Marriage Act, 1898 (61 & 62 Yict. c. 58), s. 5 ; Statutory Rules and Orders 
Revised, Vol. VIII., Marriage, pp. 26, 30. As to marriages in registered 
buildings, see pp. 299, 301, post 

(g) Marriage Act, 1836 (6& 7 Will. 4, c. 85), s. 11 ; Ex parte Brady (1840), 
8 l)owl. 332. 

li) Marriage Act, 1840 (3 & 4 Yict. c. 72), s. 1. 

i) Ibid., s. 5. 

[lc) Ibid., s. 2. 

7) Marriage and Registration Act, 1856 (19 & 20 Yict. c. 119), s. 14. 

[m) For form of declaration, see Marriage Act, 1840 (3 & 4 Viet. o. 72), s. 3, 
and Schedule. 
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solemnising their marriage, and that, to the best of his or her 
knowledge and belief, there is not within the district in which one 
of the parties dwells any registered building in which marriages are 
so solemnised, and the registered building in the district nearest to 
the residence of that party in which it is intended to solemnise the 
marriage, and thereupon, after the expiration of twenty-one days 
in the case of a marriage intended to be without licence, or one 
clear day in the case of a marriage by licence, the superintendent 
registrar may issue his certificate ( n ), or certificate and licence (o), 
for a marriage in the registered building named in the notice of 
marriage ; and every such certificate and licence is as valid and 
effectual as if it had been granted by the superintendent registrar 
of the district in which the building is situated (o). 

551. A false declaration does not affect the validity of any 
marriage solemnised in pursuance of such a certificate, or certificate 
and licence (p), but if it is made knowingly and wilfully the party 
making it is liable to the penalties of perjury (q). 

552. When the marriage is intended to be solemnised in the 
usual place of worship of the parties or one of them, and such 
place of worship is a registered building (r) situated out of the 
district of their, his, or her residence, but not more than two miles 
beyond its limits, the superintendent registrar or superintendent 
registrars to whom the notice of marriage has been given may 
grant a certificate, or certificate and licence, for marriage in that 
registered building, provided the party giving the notice of marriage 
has stated therein, in addition to the description of the building, 
that it is the usual place of worship of one of the parties, and also 
the name of the party whose usual place of worship it is (s). 

553. Where one of the parties intending marriage by the 
superintendent registrar’s certificate without licence resides in 
Ireland, notice may be given by that party in the form there in use 
to the registrar of the district in Ireland in which he has resided 
for not less than seven days preceding, stating the name, condition, 
age and residence of each of the parties, and the time, not being 
less than seven days, during which each party shall have dwelt 
therein, and the church or building in which the marriage is intended 
to be solemnised, and after the expiration of twenty-one days from 
the entry of the notice the registrar may issue a certificate which 
is as valid and effectual for authorising the marriage as the 
certificate of a superintendent registrar of a district in England 
would be if the party giving the notice had been resident in such 


(w) Marriage Act, 1840 (3 & 4 Yict. c. 72), s. 2 ; Marriage and Registration 
Act, 1856 (19 & 20 Yict. c. 119), ss. 3, 9. 

(o) Ibid., s. 13. 

f p) Marriage Act, 1840 (3 & 4 Yict. c. 72), s. 2. 

\q) Ibid., 8. 4. But no prosecution may take place after the expiration of 
eighteen calendar months 1‘rom the solemnisation of the marriage {ibid.). Aa 
to perjury, see title Criminal Law and Procedure, Yol. IX., pp. 490 et seq ., 
636. 

(r) See p. 299, post. 

{8) Marriage and Registration Act, 1866 (19 & 20 Yict. c. 119), s. 14. 
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district, and the other party had resided within the district of 
another superintending registrar in England (t). 

554. When one of the parties intending marriage by the 
superintendent registrar’s certificate without licence is resident in 
Scotland, a certificate of proclamation of banns in Scotland under 
the hand of the session clerk of the parish in which the proclama- 
tion has been made is as valid and effectual for authorising the 
marriage as the certificate of a superintendent registrar of a 
district in England would be in reference to a party resident in 
such district (h). 

555. Any person whose consent to a marriage by licence is 
required by law (a) may forbid the issue of a superintendent 
registrar’s certificate, whether the marriage is intended to be by 
licence or without licence (b), by writing at any time before the issue 
of the certificate the word “ forbidden ” opposite to the entry of the 
notice of marriage in the marriage notice book, and subscribing his 
or her name and residence, and his or her character, in respect of 
either of the persons to be married, by reason of w’hich he or she 
is authorised to forbid the issue of the certificate ; and where the 
issue of the certificate has been so forbidden, the notice of marriage 
and all proceedings thereon are void (c). 

556. Any person, on payment of a fee of 5s., may enter 
a caveat with the superintendent registrar against the grant 
of a certificate or licence for the marriage of any person named 
therein ; and, if any caveat is so entered, signed by or on behalf 
of the person entering it, with his or her residence, and the 
ground of objection on which the caveat is founded, no certificate 
or licence may be granted until the superintendent registrar has 
examined into the matter, and is satisfied that it ought not to 
obstruct the gi*ant thereof, or until the caveat is withdrawn (d). 
In cases of doubt, the superintendent registrar may refer the 
matter of any caveat to the Registrar- General for decision ; and in 
the case of the superintendent registrar refusing the grant of the 
certificate or licence, the party applying for it may appeal to the 
Registrar-General, who will, in either case, either direct the grant of 
the certificate or licence or confirm the superintendent registrar’s 
refusal (d). If a caveat is entered on grounds as to which the 
Registrar-General declares that they are frivolous, and ought 
not to obstruct the grant of the certificate or licence, the person 
entering the caveat is liable for the costs of the proceedings, and 


’t) Marriage and Eegistration Act, 1856 (19 & 20 Yict. c. 119), a. 7. 
fw) Ibid., s. 8. 

:o) As to the consents required, see p. 290, post. 
i) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 10. 

(c) I bid., s. 9. Any person forbidding the issue of a certificate by falsely 
representing himself or herself to be a person whose consent to the marriage is 
required by law, knowing the representation to be false, is liable to the 
penalties of perjury (Marriage and Eegistration Act, 1856 (19 & 20 Yict. c. 119), 
a. 18); and see Criminal Law and Procedure, Yol. IX., pp. 490 et sea ., 536. 

(d) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 13. 
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for damages, at the suit of the party against whose marriage the 
caveat was entered (c). 

557. Notice of marriage must be duly given to the superintendent 
registrar, and his certificate issued, as in other cases, to authorise 
the solemnisation of a marriage according to the usages of the Jews 
or of the Society of Friends (/), but it is not necessary that the 
building or place in which the marriage is to be solemnised should 
be situated within the district or either of the districts in which the 
parties respectively reside (g ). Where both parties are members of 
the Society of Friends or persons professing the Jewish religion, a 
marriage according to their usages may be solemnised by licence 
of the superintendent registrar, upon due notice of the marriage 
being given, with a statement that it is intended to be celebrated 
by licence, accompanied by a declaration, as in other cases ( li ). 

In the case of a marriage to be solemnised according to the 
usages of the Society of Friends, the party giving the notice of 
marriage must declare, either verbally or, if required, in writing, 
that both the parties to the intended marriage are members of the 
Society or are in profession with or of the persuasion of it, or 
must produce a certificate to the superintendent registrar purport- 
ing to be signed by a registering officer of the Society to the effect 
that the party by whom or on whose behalf the notice is given, or that 
each such party (as the case may be), is duly authorised to proceed 
to the accomplishment of the marriage according to the usages of 
the Society in pursuance of the general rules of the Society (i). 

A marriage celebrated according to the usages of the Jews 
or of the Society of Friends without the requisite notice having 
been given is not for that reason invalid unless both of the parties 
to the marriage were aware of the non-compliance with the statutory 
requirements ( k ). 

558. If the marriage does not take place within three calendar 
months after the entry of the notice of marriage by the superin- 
tendent registrar, the notice and certificate, and any licence granted 


( e ) Marriage Act, 1S36 (6 & 7 Will. 4, c. 85), s. 37. In any action to recover 
sucn costs or damages a copy of the declaration of the Itegistrar-General, pur- 
porting to be sealed with the seal of the General Register Office, is evidence that 
the Registrar-General has declared the caveat to have been entered on frivolous 
grounds, which ought not to obstruct the grant of the certificate or licence (Births 
and Deaths Registration Act, 1837 (7 Will. 4 & 1 Yict. c. 22), s. 6). 

(/) Marriage Act, 1836 (6 & 7 Will. 4, c. 83), s. 2. 

(g) Marriage Act, 1840 (3 & 4 Yict. c. 72), b. 5; and see the Marriage 
(Society of Friends) Acts, 1860 and 1872 (23 & 24 Yict. c. 18 and 35 & 36 Viet, 
c. 10), and p. 305, post. 

(h) Marriage and Registration Act, 1856 (19 & 20 Yict. c. 119), s. 21. The 
forms of certificate and liconce, and the fees payable therefor, and stamp duties, 
are the same as in other cases. 

(t) Marriage (Society of Friends) Act, 1872 (35 & 36 Yict. c. 10), s. 1. Such 
a certificate is for all purposes conclusive evidence that the parties are duly 
authorised to marry according to the usages of the Society ; and the register of 
the marriage, or a duly certified copy thereof, is conclusive evidence of the due 
production of the certificate to the superintendent registrar (ibid.). As to the 
Society of Friends generally, see title Ecclesiastical Law, V ol. XI . , pp. 822 et seq. 

(&) Nathan v. Woolf (1899), 15 T. L. R. 250, a case of a Jewish marriage; 
Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 42. 
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thereon, are void, and the marriage may not be solemnised until a 
new notice has been given, and entry made, and certificate 
issued (Z). 

Sub-Sect. 5. — Naval Officer's Certificate . 

559. Where one of the parties to a marriage intended to be 
solemnised or contracted in England otherwise than by banns or 
licence is an officer, seaman, or marine borne on the books of one 
of His Majesty’s ships at sea, he may give notice of his intention to 
the captain or other officer commanding the ship, together with the 
name and address of the other party to the marriage, and such 
other information as is necessary to enable the officer to fill up a 
certificate, and at the same time make and sign such a declaration 
as is required on giving notice of marriage to a superintendent 
registrar (in), and the officer may attest the declaration and 
thereupon issue a certificate to the officer, seaman, or marine giving 
the notice (n). 

The certificate must be in such form as may be prescribed 
by the Admiralty, and has the like force and effect as a 
superintendent registrar’s certificate ( o ) ; and all statutory pro- 
visions (including penal provisions) relating to notices and 
declarations for obtaining certificates from superintendent registrars, 
and to such certificates, and all rules required to be observed in 
reference thereto, apply in the case of any such marriages, subject 
to such adaptations as may be made by Order in Council (p). 

Sub-Sect. 6. — Consents in Case of Minors. 

560. Where a person, not being a widower nor widow, is under 
the age of twenty-one years, the father, if living, or, if he is dead, 
the guardian or guardians, or one of them, or if there is no guardian 
lawfully appointed ( q ), then the mother, if she has not remarried, 
has authority to consent to his or her marriage ; and such consent 
is required except where there is no person having authority to 
give it(r). 

No consent is necessary in the case of a bastard, except where 
a guardian has been appointed by the court ( 5 ). 

561. When the father is non compos mentis, or the guardian or 
mother whose consent is required is either non compos mentis or 

(/) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 15 ; Marriage and Registration 
Act, 1856 (19 & 20 Yict. c. 119), ss. 4, 9. 

(m) See pp. 289, 290, ante. 

r n) Naval Marriages Act, 1908 (8 Edw. 7, c. 26), s. 2. 

[ 0 ) See pp. 288, 291, 292, ante. 

p) Naval Marriages Act, 1908 (8 Edw. 7, c. 26), s. 3. 

[<?) As to the guardianship of infants, see title Infants and Children. 

(r) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 16; Marriage Act, 1836 (6 & 7 
Will. 4, c. 85), s. 10. The English law as to consents is entirely statutory, the 
patria potestas of the civil law as regards marriage having been abolished by the 
canon law ; see Sherwood v. Ray (1837), 1 Moo. P. O. C. 353. As to the 
marriage of wards in Chancery, see title Infants and Children ; and as to 
the forbidding of licences and certificates by persons whose consent is required, 
see p. 294, ante ; and as to forbidding of banns, see title Ecclesiastical Law, 
Yol. XI., p. 700. 

(a) See R. v. Hodnett ( Inhabitants ) (1786), 1 Term Rep. 96; Priestly v. Hughes 
(1809), 11 East, 1 ; Horner v. Liddiard or Horner (1799), 1 Hag. Con. 337. 
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beyond the seas, or unreasonably or from undue motives refuses 
or withholds consent to a proper marriage, the Chancery Division, 
on petition by the person desirouB of marrying, to be proceeded 
with in a summary way, may, in case the marriage proposed 
appears on examination to be proper, judicially declare it to be 
so; and such judicial declaration is as good and effectual as if 
the person whose consent is required had consented to the 
marriage ( t ). 

562 . It is not necessary that the consent should be given in any 
particular manner, and it may be implied if the person whose 
consent is required has knowledge of the courtship and does not 
expressly dissent (a). 

A consent may be retracted at any time before the actual 
solemnisation of the marriage (6), but when once given, the clearest 
proof of subsequent dissent is necessary to displace it (c ) ; and 
where the father has given his consent, that is sufficient, though he 
may die before the solemnisation, or even before the preliminary 
arrangements for the marriage are settled ( d ). 

563 . No minister of the Church of England solemnising a 
marriage after publication of banns is punishable by ecclesiastical 
censure or otherwise by reason of the absence of due consent, 
unless he had notice of the dissent of the parent or guardian as the 
case may be(c). 

564 . The marriage of a minor without the requisite consent is 
not invalid, whether it is by banns or licence or superintendent 
registrar’s certificate (/). 

565 . If, however, the marriage, being by licence, is procured by 
means of one of the parties wilfully and knowingly swearing falsely 
in reference to the requisite consent (g ), or, being by banns, is pro- 
cured by one of the parties knowingly causing or procuring the 
undue publication of banns, with the knowledge that the marriage 
is without the requisite consent (fc), or, being by a superintendent 
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(t) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 17. This provision does not apply 
to the case of a father being beyond the seas or unreasonably withholding his 
consent, but only to the case of a guardian or mother. The section in the case 
of the father only applies where he is non compos mentis {Ex parte J. (7. (1838), 
3 My. & Or. 471). 

(a) Smith v. Iluson (1811), 1 Phillim. 28 7 ; Cresswell v. Cosins (1815), 
2 Phillim. 281 ; compare Balfour v. Carpenter (1811), 1 Phillim. 221. 

(b) Hodykinson v. Wilkie (1795), 1 Hag. Con. 262; Yonye v. Furse (1856), 26 
L. J. (ch.) 117. 

I c) Hodykinson v. Wilkie , supra . 
d) Yon ye v. Furse , supra . 
e) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 8. 

/) It. v. Birmingham ( Inhabitants ) (1828), 8 B. & 0. 29 (marriage by 
licence under the Marriage Act, 1823 (4 Geo. 4, c. 76) ; Marriage and Regis- 
tration Act, 1856 (19 & 20 Yict. c. 119), s. 17 (superintendent registrar’s 
certificate or licence). 

(g) An affidavit that the minor was of full age is equivalent to a false 
affidavit that the necessary consent had been obtained (A.-G. v. Severne (1844), 
1 Coll. 313). 

{h) See p. 287, ants. 
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registrar’s certificate, is procured by means of any wilfully false 
declaration, notice, or certificate as to any matter in which a 
solemn declaration, notice, or certificate is required (i), the Attorney- 
General, by information at the relation of the parent or guardian 
whose consent was required (/c), may sue for a forfeiture of all the 
rights and interest in any property accruing to the party so 
offending by force of the marriage, and the court may declare such 
forfeiture accordingly, and order that the property shall be secured 
under the direction of the court for the benefit of the innocent 
party or of the issue of the marriage, or any of them, in such manner 
as seems fit, for the purpose of preventing the offending party from 
deriving any interest in real or personal property, or any pecuniary 
benefit, from the marriage ; and if both the parties are guilty of 
the offence, the property or any part thereof may be secured 
immediately for the benefit of the issue of the marriage, subject to 
such provisions for the offending parties, by way of maintenance 
or otherwise, as is thought reasonable, regard being had to the 
issue of the parties respectively by any future marriage, or of the 
parties themselves, in case either survive the other ( l ). 

566. The application to the Attorney-General must be made 
within three months of the discovery by the relator of the solemni- 
sation of the marriage, and be supported by an affidavit of the relator 
showing to the satisfaction of the Attorney-General that the 
circumstances are such as to justify the information (m) ; and the 
information must be filed within a year after the solemnisation 
of the marriage, and must be prosecuted with due diligence (?i). 

If the relator dies pending the suit, another person may be 
appointed by the court to continue it (n). 

567. All agreements and settlements, ante-nuptial and post- 
nuptial, between the parties in consequence of or in relation to the 
marriage, so far as they are inconsistent with the provisions of the 
security and settlement made by or under the direction of the court 
in pursuance of such an information, are void (o). 

568. If the husband alone is the offending party, the court, on 
an information for a forfeiture, has no discretion to mitigate the 
penalty, but is bound to settle and secure all the property, present 
and future, of the wife for the benefit of herself and the issue of the 
marriage, and in such case there is no power to order any settle- 
ment of her property on her issue by any subsequent marriage (p). 

(t) See pp. 290 et seq., ante. 

\k) See A.-G. v. Wiltshire (1875), 45 L. J. (cn.) 53 ; and as to procedure by 
information, see title Ojiown Practice, Yol. X., pp. 20 ct seq. 

( l ) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 23 ; Marriage and Registration 
Act, 1856 (19 & 20 Viet. c. 119), s. 19. These provisions are rendered of much 
less importance by the Married Women’s Property Acts. As to service where 
any party to the information absconds or is abroad, see the Marriage Act, 1823 
(4 Geo. 4, c. 7G), s. 25. 

(m) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 23. 

(n) Ibid., s. 25. 

(o) Ibid., s. 24. 

( p) A.-G . v. Mullay (1828), 4 Russ. 329. As to the proper form of settle- 
ment. see A.-G. v. Lucas (1848), 2 Ph. 753 (the court refused to sanction a 
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It is not necessary, in order to sustain the information, to show 8eot - *• 

that the minor was entitled at the time of the marriage to any Prelimln- 

property, whether in possession or expectancy ( q ). “I® 8 to 

Celebration 

Sect. 4. — Celebration in England . in Engla nd. 

Sub-Sect. 1 . — According to the Rites ^of the Church of England. 

(i.) Places in which Marriages may lawfully he Solemnised. 

569. A marriage may lawfully be solemnised according to the Flacesfor 
rites of the Church of England in any parish church, and in any solemnisation, 
church, chapel, or place duly authorised or licensed by the bishop of 
the diocese for the solemnisation of marriage (r). 


(ii.) Place of Solemnisation. 

570. A marriage, after publication of banns, must be solemnised Marriage by 
in the church or chapel or one of the churches or chapels in which banns or 
the banns were published ( s ), and a marriage by common licence in ^ence. n 
the church or chapel specified in the licence (t). Solemnisation in 

the vestry belonging to, and within, the church, or chapel is lawful, 
the vestry being primd facie part of the church or chapel (a). 

A special licence may authorise the marriage to be solemnised in Special 
any place, as, for instance, in a private house (b). licence. 

571. A marriage may be solemnised according to the rites of Super- 
the Church of England on production of a superintendent registrar’s 
certificate (c). 


registrar s 
certificate. 


Sub-Sect. 2. — Nonconformists in Registered Buildings. 

(i.) Registration of Buildings for Marriages. 

572. Any proprietor or trustee of a separate building, certified Application 
according to law as a place of religious worship (d), may apply to ^°” eeistra ' 


general power of appointment by will being given to the wife in case she 
should exercise it in favour of her husband to the prejudice of the children, but 
approved of such a power in the event of her surviving her husband, so that 
she might make provision for a second marriage) ; A.-G. v. Read (1871), L. R. 12 
Eq. 38 (general power of appointment by will given to wife in default of children 
approved, without words excluding the husband) ; A.-G. v. 'feather (1881), 43 
L. T. 749. In A.-G. v. Clements (1871), L. R. 12 Eqp 32, where the amount of 
the fund was small, it was directed to be brought into court, and a declaration 
of trust of it was made, instead of a settlement being ordered. 

(q) A.-G . v. Severne (1844), 1 Coll. 313. The offending party cannot be com- 
pelled in any such proceeding to make discovery (A.-G. v. Lucas (1843), 2 
Hare 566). 

(r) As to theso, see title Ecclesiastical Law, Yol. XI., pp. 694 et seq. 

(s) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 2. As to the manner and time of 
solemnisation, see title Ecclesiastical Law, Yol. XI., pp. 704, 705. 

(tf) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 10. 

(a) Wing v. Taylor (1861), 30 L. J. (r. M. & A.) 258. 

(h) See p. 288, ante . 

{c) See p. 288, ante , and title Ecclesiastical Law, Yol. XI., p. 704. 

(a) The Places of Worship Registration Act, 1855 (18 & 19 Yict. c. 81), is the 
statute now in force providing for the certification of places of religious worship. 
They may be certified to the Registrar-General through the superintendent 
tegistrar of the district if the congregation so desire, but not otherwise. See 
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the superintendent registrar of the district in order that the 
building may be registered for the solemnisation of marriages, and 
in such case must delivor a certificate, signed in duplicate by twenty 
householders at least, that the building has been used by them 
during one year at least as their usual place of public religious 
worship, and that they desire that it should be registered, and each 
of such certificates must be countersigned by the proprietor or 
trustee by whom it is delivered (<?). 

573. The superintendent registrar must thereupon send both 
certificates to the Registrar-General, who must register the building 
accordingly in a book kept for the purpose at the General Register 
Office, and having indorsed the date of registry on both certificates, 
must keep one with the records of the General Register Office, and 
return the other to the superintendent registrar to be kept with the 
other records of his office (/). The superintendent registrar must 
then give a certificate of the registry, on parchment or vellum, to 
the proprietor or trustee by whom the certificates accompanying 
the application were countersigned, and give public notice by 
advertisement in a newspaper circulating within the county, and 
in the London Gazette {f). For every such entry, certificate and 
publication the superintendent registrar is entitled to receive a fee 
of £3 at the time of the delivery to him of the application and 
certificates ( f). 

574. If at any time subsequent to the registration of a building 
it is made to appear to the satisfaction of the Registrar-General 
that the building has been disused for the public religious worship 
of the congregation on whose behalf it was registered, he must 
cause the registry thereof to be cancelled ; and after the can- 
cellation no marriage may lawfully be solemnised therein (g). 

575. If on the cancellation of the registry of any building it 
appears to the satisfaction of the Registrar-General that the same 
congregation are using some other building for the purposo of public 
religious worship instead, he may substitute and register the new 
place of worship, though it may not have been used for such 
purpose during the preceding year (//). 

further, title Ecclesiastical Law, Vol. XL, p. 817. The earlier provisions for 
the certification of places of worship, now repealed, were contained in stats. 
(1688) 1 Will. & Mar. c. 18 ; (1791) 31 Geo. 3, c. 32 ; (1812) 52 Geo. 3, c. 155 ; 
and (1852) 15 & 16 Viet. c. 36. Under the stat.(1852) 15 & 16 Yict. c. 36 returns 
of all places certified up to the time of the passing of that Act were made to the 
Registrar-General, and any person may search the returns so made, and is 
entitled to a certified copy thereof or extract therefrom with respect to any place 
of meeting for religious worship contained therein, sealed or stamped with the 
seal of the General Register Office, such certified copy or extract being evidence 
without further proof that the place of meeting was duly certified according to 
law. For every such search extending over not more than ten years the 
Registrar- General is entitled to a fee of Is., and for every additional ten years 6d., 
and a further sum of 2s. 6d. for every certified copy or extract (Marriage and 
Registration Act, 1856 (19 & 20 Yict. c. 119), s. 24). 

(e) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 18. 

(f) I bid. 
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576. Every application for cancellation, or for the registry of a 
substituted building, must be made to the Registrar-General by or 
through the superintendent registrar of the district; and the 
cancellation or substitution, when made, must be made known to 
the superintendent registrar, who must enter the fact and date in 
the books provided for the registry of such buildings, and certify 
and publish the cancellation or substitution in the same manner as 
in the case of the original registration (i). For every such sub- 
stitution the superintendent registrar is entitled to receive, at the 
time of the application and delivery of the certificate from the 
person requiring the substitution, a fee of £3 ( i ). 

577. A building which has been licensed and used during one 
year next before registration for public religious worship as a 
Roman Catholic chapel exclusively is deemed to be a separate 
building for the purpose of being registered for the solemnisation 
of marriage, though it may be under the same roof with any other 
building, or form part only of a building ( j ). 

578. The Registrar-General must every year cause a list of all 
registered buildings to be printed, stating the county and registrar’s 
district in which each building is situated, and send a copy of the 
list to each registrar and superintendent registrar of marriages (k). 

579. It is not necessary in support of any marriage solemnised 
in a registered building to prove that the building was certified as a 
place of religious worship, or that it was the usual place of worship 
of either of the parties to the marriage, nor may any evidence to 
the contrary be given in any proceedings touching the validity of 
the marriage; and any marriage solemnised in a registered 
building, though it may not have been certified according to law, is 
as valid as if the building had been so certified ( l ). 

(ii.) Place, Time and Manner of Solemnisation . 

580. On production of the superintendent registrar’s certificate, 
or, in the case of a marriage by licence, of the certificate and 
licence, after the expiration of twenty-one days or one clear day as 
the case may be (m), and within three months (?i), after the entry 
of the notice of marriage (o), the marriage may be solemnised in 
the registered building stated in the notice of marriage, with the 
consent of the minister or of one of the trustees, owners, deacons, 
or managers thereof, or, in the case of the Church of Rome, of the 
officiating minister thereof (p). 


(t) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 19. 

(y) Births and lleaths Registration Act, 1837 (7 Will. 4 & 1 Viet. c. 22), 
s. 35. 

(k) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 34. 

(l) Marriage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 17. 

(m) See p. 291, ante . 

(n) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 15. 

(o) See p. 291, ante. 

(p) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20; Marriage and Registry 
tion Act, 1856 (19 & 20 Viet. c. 119), s. 11. 
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581. The marriage may be solemnised according to such forms 
and ceremonies as the parties think fit to adopt (q)> provided that 
in some part of the ceremony each of the parties must make the 
following declaration “ I do solemnly declare that I know not 
of any lawful impediment why I., A. B., may not be joined in 
matrimony to C. IX,” and each party must say to the other, " I 
call upon these persons here present to witness that I., A. B., do 
take thee, C. D., to be my lawful wedded wife [or husband] ” or in 
lieu thereof, “ I., A. B*, do take thee, C. D., to be my wedded wife 
[or husband] ” ( r ). 

The declaration and form of contracting words must be spoken 
in the presence of the registrar or authorised person and of the 
witnesses (s), and in the case of a marriage in the presence of an 
authorised person, must be recited by the authorised person, or by 
a minister officiating at the marriage in conjunction with the 
authorised person, in order that the parties may repeat them (t). 
In the case of a Roman Catholic marriage the declaration and 
contracting words may be repeated in the sacristy or vestry, 
provided it is part of the registered building, and the registrar or 
authorised person and witnesses are present (a). 

582. The marriage must be solemnised with open doors, 
between the hours of eight in the forenoon and three in the after- 
noon, in the presence of two or more witnesses ( b ), and in the 
presence either of a registrar of marriages of the district in which 
the registered building is situated (c), or of some person duly 
authorised in that behalf (d). 

583. The appointment of an authorised person to attend 
marriages ( e ) in a registered building which are not solemnised 


(y) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20. 

(r) Ibid,; Marriage Act, 1898 (01 & 62 Yict. c. 58), s. 6; Statutory Rules 
and Orders Revised, Yol. VIII., Marriage, pp. 2, 8. The marriage is complete 
and the parties man and wife as soon as the declaration and contracting words 
are spoken. In places where the Welsh tonguo is commonly used or preferred, 
a translation into that tongue of the declaration and contracting words, pub- 
lished by authority of the Registrar- General under the direction of a Secretary 
of State, may be used, the authorised translation being furnished to every 
registrar of marriages throughout Wales, and in all places where the Welsh 
tongue is commonly used (Births and Deaths Registration Act, 1837 (7 Will. 4 
& 1 Yict. c. 22), s. 23 ; Marriage Act, 1898 (61 & 62 Viet. c. 58), s. 14). 

(&) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20 ; Marriage Act, 1898 
(61 & 62 Viet. c. 58), s. 6. 

(t) Statutory Rules and Orders Revised, Yol. VIII., Marriage, p. 9. 

(a) Ibid . 

(bj Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20 ; Marriage Act, 1886 (49 & 
50 Viet. c. 14). 

(c) When the attendance of a registrar is requested at a marriage in a 
registered building for which an authorised person has been appointed, the 
registrar should require the parties to satisfy him that the minister, trustees, 
owner, deacons, or managers of the building will not object to the use of the 
building under those conditions (Marriage and Registration Act, 1856 (19 & 20 
Yict. c. 119), s. 11 ; Statutory Rules and Orders Revised, Yol. VIII., Marriage, 
pp. 26, 27). 

(d) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20 ; Marriage Act, 1898 (61 & 
62 Viet. c. 68), s. 4 ; Statutory Rules and OrJers Revised, Vol. VIII., Marriage, 
pp. 4 — 9. 

(e) As tc ths duties of an authorised person attending a marriage, see 
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ill the presence of a registrar may be made by the trustees or 
governing body of the building, or in the case of Roman Catholic 
registered buildings, by the bishop or vicar-general of the diocese, 
who must certify every such appointment to the Registrar- 
General (/). 

When it is desired to certify the appointment of an authorised 
person, the trustees or governing body, bishop or vicar-general, 
as the case may be, must apply to the Registrar-General for the 
proper appointment forms, which will be issued in triplicate. 
The name and postal address of the person proposed must be 
entered on each of the forms, which must be signed by the trustees 
or other persons making the appointment, and forwarded within 
a week to the Registrar-General, who will send one of them to the 
superintendent registrar for the district and one to the authorised 
person, and file the other in the General Register Office. No 
authorised person may act until his appointment has been certified 
to and acknowledged by the Registrar- General ( g ). 

If more than one authorised person is appointed for the same 
building, the Registrar General must be notified which of them 
is to be held responsible for carrying out the provisions of the 
Marriage Act, 1898 ( h ), and performing the other duties contingent 
thereon ( g ). 

The superintendent registrar must enter in a book supplied by 
the Registrar-General for the purpose the names and addresses 
of all authorised persons within his district, and the names of 
the registered buildings for which they are authorised to act (i). 

If an authorised person changes his address, the new address 
must at once be communicated to the Registrar-General and the 
superintendent registrar of the district, and on the death, retire- 
ment, removal to another district, or deposition from office of an 
authorised person, the trustees or governing body, bishop or vicar- 
general, as the case may be, must at once inform the Registrar- 
General, in order that forms may be sent for the appointment 
of a successor, and at the same time it must be stated what arrange- 
ments will be made for marriages in the building pending the new 
appointment ( i ). 

A person duly authorised to act for one registered building may 
officiate at any other registered building in the same registration 
district, but not in any other registration district (k). 

584 . The superintendent registrar’s certificate, or certificate 
and licence, for the marriage must be delivered to the district 
registrar in the case of a marriage in his presence, and otherwise 

Statutory Rules and Orders Revised, Yol. VIII., Marriage, pp. 4—9 ; and as to 
his duties as regards registration of marriages, see title Registration of 
Birtiis, Marriages and Deaths. 

(/) Marriage Act, 1898 (G1 & 62 Yict. c. 58), ss. 1, 6 (3), (4). 

(</) Statutory Rules and Orders Revised, Yol. VIII., Marriage, pp. 3, 4, 28, 
29. 

(/*) Marriage Act, 189S (61 & 62 Yict. c. 58), s. 11 ; see title Registration 
of Births, Marriages and Deaths. 

( i ) Statutory Rules and Orders Revised, Yol. VIII., Marriage, pp. 3, 29* 

(k) Ibid . ; Marriage Act, 1898 (61 & 62 Yict. c. 58), s. 6 (3). 
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to the authorised person in whose presence the marriage is 
solemnised, and the registrar or authorised person must im- 
mediately after the solemnisation register the marriage ( l ). All 
certificates and licences delivered to an authorised person must be 
numbered with the numbers of the entries in the register book to 
which they relate, and be preserved in the iron safe belonging to 
the registered building until the end of each quarter, when they 
must be delivered to the superintendent registrar with the corre- 
sponding certified copies (m). The certificates and licences must 
be produced with the register boobs as and when required by the 
Registrar-General (n). 

585. If the Registrar-General is not satisfied with respect to 
any registered building that sufficient security exists for the due 
registration of marriages and safe custody of the marriage register 
books, he may attach to the continuance on the register or to the 
registration of the building (o) a condition that no marriages shall 
be solemnised therein except in the presence of a registrar of 
marriages (p). 

586. For every marriage in his presence by licence the district 
registrar is entitled to a fee of 10s., and for a marriage by certi- 
ficate without licence in his presence, to a fee of 5s. ( q ). 


Sub-Sect. 3. — Jews and Quakers . 

587. On production of a superintendent registrar’s certificate, 
or certificate and licence (?*), as the case may be, a marriage 
may be solemnised according to the usages of the Jews (s), or 
of the Society of Friends, provided that the parties both pro- 
fess the Jewish religion, or are both members of the Society of 
Friends ( t ). 


(Z) Marriage Act, 1836 (6 & 7 Will. 4, c. So), ss. 16, 23; Marriage Act, 1898 
(61 & 62 Viet. c. 58), s. 7. 

(rn) Statutory Buies and Orders Revised, Vol. VI IT., Marriage, p. 15. As to 
the register books and ccrlitied copies, see title Beoist ration of Births, 
Marriages and Deaths. 

(n) Marriage Act, 1898 (61 & 62 Viet. c. 58), s. 8. 

(o) See pp. 299, 300, ante . 

( p) Marriage Act, 1898 (61 & 62 Viet. c. 58), 8. 7 (4). 

(q) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 22. 

(r) Marriage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 21. 

(«) It appears that a written contract is necessary to constitute a valid 
marriage according to the usages of the Jews. The celebration of the religious 
ceremony without such a contract is not sufficient (11. v. AUhauscn (1893), 17 
Cox, C. C. 630 ; Horn v. Noel (1807), 1 Camp. 61). And the marriage must 
be solemnised in the presence of witnesses who are not incompetent by reason 
of consanguinity to the parties (see Goldsmid v. Bromer (1798), 1 Hag. Con. 
324). A marriage purporting to be according to the usages of the Jews is void 
unless the Jewish law is complied with (ibid.; Lindo v. Belisario (1795), 1 Hag. 
Con. 216). 

(Z) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 2 ; Marriage and Registration 

Act, 1856 (19 & 20 Viet. c. 119), s. 20. The provisions of the Marriage Act, 

1823 (4 Geo. 4, c. 76) (seo s. 31), and the Marriago Act, 1898 (61 & 62 Viet, 
c. 68) (see s. 13), have no application to such marriages (/hiding v. Smith 
(1821), 1 State Tr. (n. s.) 1053, 1065). 
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588 . It is not necessary that the building in which the marriage 
is celebrated should be registered (a), nor that it should be situated 
within the district or either of the districts in which the parties 
reside ( b) t and the provisions as to open doors, the presence of 
witnesses, and the hours during which the marriage may be 
solemnised (c) have no application in the case of marriages accord- 
ing to the usages of the Jews or of the Society of Friends ( d ) ; but 
the marriage must be solemnised within three calendar months of 
the entry of the notice of marriage (e). 

589 . The superintendent registrar’s certificate, or certificate and 
licence, must be delivered to the registering officer of the Society of 
Friends for the place where the marriage is solemnised, or to the 
officer of a synagogue by whom the marriage is registered (/), and 
it is his duty to satisfy himself that the marriage is solemnised 
according to the usages of persons professing the Jewish religion 
or of the Society of Friends (g ), as the case may be. 

590 . A marriage may be solemnised according to the usages of 
the Society of Friends where only one or even neither of the parties 
is a member of the Society, provided they are authorised to be 
married according to such usages under the general rules of the 
Society ( h ). 

Sub-Sect. 4. — Civil Marriage at Superintendent Registrar's OJice . 

591 . A marriage may be solemnised in pursuance of a superin- 
tendent registrar’s certificate, or certificate and licence, at the 
office and in the presence of the superintendent registrar and of a 
registrar of marriages of the district. It must be solemnised within 
three calendar months of the entry of the notice of marriage (i), 
with open doors, in the presence of two witnesses, and between the 
hours of eight in the forenoon and three in the afternoon, and the 
same declaration and form of words must be used as in the case 


(a) The meeting-houses of the Society of Friends are not registered buildings, 
and a marriage according to the usages of the Jews may be celebrated either 
in a synagogue, which is not a registered building, or in a private house. 

(b) Marriage Act, 1840 (3 & 4 Yict. c. 72), s. 5. 

(c) See p. 302, ante. 

(d) But the English law with respect to the prohibited degrees of consanguinity 
or affinity apply to such marriages if the parties are domiciled in England. The 
various statutory exceptions in favour of Jews and Quakers relate only to 
questions of form and ceremony, not to questions of capacity ( Re De Wilton , 
De Wilton v. Montefiore, [1900] 2 Ch. 481 ; and see p. 285, ante). 

(e) Marriage Act, 1830 (6 & 7 Will. 4, c. 85), s. 15. 

(/) 1 bid., s. 16. 

(g) Ibid., s. 31. 

(it ) Marriage (Society of Friends) Acts, 1860 (23 & 24 Yict. c. 18), s. 1, and 
1872 (35 & 30 Viet. c. io), s. 1. A copy of tho general rules purporting to be 
signed by tho recording clerk for the time being of the Society in London is 
admissible as evidence of such general rules in all proceedings touching the 
validity of a marriage (Marriage (Society of Friends) Act, 1860 (23 & 24 Yict. 
c. 18), s. 1). As to the production of a certificate to tho superintendent registrar 
on giving notice of marriage in such cases, see p. 295, ante . 

(?) Marriage Act, 1830 (0 & 7 Will. 4, c. 85), s. 15. As to entry of the notice 
of marriage, see pp. 291, 295, ante . 
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of a marriage at a registered building (k), but no religious service 
may be used (l). 

592. The certificate, or certificate and licence, must be delivered 
to the district registrar who is present at the marriage (m), and it 
is his duty forthwith to register it (n). For every such marriage 
by licence he is entitled to a fee of 10s., and for a marriage by 
certificate without licence, to a fee of 5s. (o). 

593. If the parties to any marriage contracted at the superin- 
tendent registrar’s office desire to add the religious ceremony 
ordained or used by the church or persuasion of which they are 
members, they may present themselves, after notice of their 
intention to do so, to a clergyman or minister of that church or 
persuasion for that purpose, and he may, on production of the 
certificate of their marriage before the superintendent registrar, 
and on payment of the customary fees, himself or by some minister 
nominated by him, read or celebrate the marriage service of the 
church or persuasion to which he belongs in the church or chapel 
of which he is the regular minister ; but nothing in the reading or 
celebration of the service can supersede or invalidate the marriage 
previously contracted, nor may such reading or celebration be 
registered as a marriage (p). 

Sect. 5 . — Marriages out of England. 

Sub-Sect. 1. — Foreign Marriages . 

594. Marriages solemnised in foreign countries with the forms 
and ceremonies required by the law of the place of solemnisation 
will, provided that law does not sanction polygamy, be recognised 
by English law as valid in point of form, and on the other hand, a 
foreign marriage will not, apart from legislation, be recognised as 
valid, unless the forms and ceremonies required by the law of the 
place of solemnisation are complied with ( q ). 

595. Provisions are made for the solemnisation, in foreign 
countries and places abroad, of marriages between persons, one 
of whom at least is a British subject, by or before marriage 
officers (r). 


(&) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), 8. 21 ; Marriage Act, 1886 
(49 & 50 Viet. c. 14). As to tho declaiation and form of words to be used, and 
the use of tho Welsh tongue, see p. 302, ante . 

7) Marriage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 12. 

^i) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 16. 

,w) See title Registration of JBiktiis, Marriages and Deaths. 

(o) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 22. 

(/>) Marriage and Registration Act. 1856 (19 & 20 Viet. c. 119), s. 12. No 
clergyman or minister is under any obligation to perform tho religious ceremony 
in such cases (ibid., s. 11). This Act was jassed on 29th July, 1856, the trial 
of the perpetual curate of Cowley for performing such a ceremony having 
resulted in an acquittal. See Times, 12th July, 1856. 
fa} See title Conflict of Laws, Vol. VI., pp. 252, 253. 

(r) See ibid., pp. 257 et seq . 
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Sub-Sect. 2. — In India and the Colonies . 

596. The forms and ceremonies required for marriages in India 
and the colonies are now prescribed, in most cases, by Indian and 
colonial legislation (s). 

597. Statutes, both Imperial and local, have from time to time 
been passed for confirming the validity of marriages in British 
possessions abroad (t). As regards local Acts, it is provided 
that every law made or to be made by the legislature of any of 
His Majesty’s possessions abroad for the purpose of establishing 
the validity of any marriage contracted in such possession shall 
have the same force and effect for that purpose within all parts of 
His Majesty's dominions as such law may have within the posses- 
sion for which it was made, if, at the time of the marriage, the 
parties were, according to the law of England, competent to 
contract the same ( u ). 

598. Apart from legislation, the validity of a marriage as regards 
form in a colony in which the English common law prevails (v) 
depends upon whether or not it is solemnised in the presence of 
an episcopally ordained clergyman (x), provided that, incases where 
it is impossible to procure the presence of such a clergyman, any 
form or ceremony showing an intention by the parties to marry one 
another is sufficient to constitute a valid marriage (a). 


(s) As to marriage in British possessions abroad under the Foreign Marriage 
Act, 1892 (55 & 50 Yict. c. 23), see title Conflict of Laws, Vol. VI., pp. 257 
et seq. In India several Acts have been passed since the Imperial Act, stat. 
(1851) 14 & 15 Viet. c. 40 (repealed by the Statute Law Revision Act, 1875 
(38 & 39 Viet. c. 60) ) by the Governor-General in Council, providing for the 
solemnisation and registration of marriages. The Act now in force in relation 
to Chiistian marriages in India is the Indian Christian Marriage Act, 1872 
(Act No. XV. of 1872), partly repealed by the Repealing Act, 1874 (Act 
No. XVI. of 1874), and amended by the Births, Deaths and Marriages Registra- 
tion Act, 1880 (Act No. VI. of 1880), s. 30, Act No. II. of 1891, and the Repealing 
and Amending Act, 1891 (Act No. XU. of 1891). 

( t ) For examples of Imperial Acts, see stat. (1824) 5 Geo. 4, c. 68 (New- 
foundland) ; stat. (1864) 27 & 28 Viet. c. 77 (Ionian Islands); Fiji Marriage 
Act, 1878 (41 &42 Viet. c. 61) ; Basutolaud and British Bechuanaland Maniage 
Act, 1889 (52 & 53 Viet. c. 38). As to colonial marriages with a deceased wife’s 
6ister, see p. 285, ante. 

(u) Colonial Marriages Act, 1865 (28 & 29 Viet. c. 64), s. 1. The Act applies 
to India (MI, s. 2). 

M See title Dependencies and Colonies, Vol. X., pp. 565 et seq, 

(x) Limerick (Countess) v. Limerick (Karl) (1863), 32 L. J. (p. M. & A.) 92 
(marriage in Norfolk Island solemnised by clergyman of the Church of England 
according to the rules of the Church of England held valid) ; James v. James 
and Smyth (1882), 51 L. J. (p.) 24 (marriage of British subjects according to the 
rites of the Roman Catholic Church in a country subject to British dominion 
in which there was no established church, held valid) ; R. v. Millie (1844), 10 
Cl. & Fin. 534, H. L. (the English common law requires the presence of an 
episcoj>ally ordained clergyman, except where it is impossible to procure such a 
clergyman) ; Catherwood v. Caslon (1844), 13 M. & W. 261 (marriage according 
to rites of Church of England, but not in the presence of a clergyman in holy 
orders, held invalid) ; Lautour v. Tecsdale (1810), 8 Taunt. 830. 

(a) R. v. Millis , supra, at p. 786 ; Beamish v. Beamish (1861), 9 II. L. Cas. 
274, 332, 353 ; Lightbody v. West (1902), 87 L. T. 138; Catterall v. Catterall 
(1847), 1 Rob. Ecul. 580 (marriage in New South Wales by Presbyterian 
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In colonies in which the English common law does not prevail (6), 
the validity of a marriage depends upon the law by which the 
colony is governed (c) . 

The requirement of the English common law of the presence of 
an episcopally ordained clergyman has never been introduced into, 
and does not exist in, India ( d ). 

Sub-Sect. 3. — On Merchant Ships at Sea . 

599. A marriage on board a ship at sea is valid according to 
the English common law if it is solemnised by or in the presence 
of an episcopally ordained clergyman of the Church of England or 
Church of Rome, though without proclamation of banns, or other 
public notification, or licence ; and where there is no such clergyman 
on board, a marriage, though not in the presence of any minister, 
and whatever form or ceremony may be adopted, may be valid as a 
marriage of necessity, provided that it is clear that the parties 
freely consented and intended to marry one another ( e ). 

The master of any ship for which an official log is required must 
enter in the official log-book particulars of every marriage taking 

place on board, with the names and ages of the parties (/). 

* 

Sect. 6. — Confirmation of Invalid Marriages . 

600 . Numerous statutes, both public and private, have from 
time to time been passed for legalising marriages which were 
invalid (g), and confirming others of doubtful validity, by reason 
of their having been solemnised in a church or chapel or other 
place not duly licensed nor registered for the solemnisation of 
marriages, or without the presence of a duly ordained clergyman, 
or by reason of some other irregularity or informality (//). 


minister held valid, notwithstanding non-compliance with a local Act, the Act 
not containing any nullifying provision). Settlers only take with them so much 
of the English common law as is applicable to their situation and condition 
( Maclean v. Oristall (1849), 7 Notes of Cases, Supplement, xvii., xxv. 

(5) See title Dependencies and Colonies, Yol. X., pp. 565 et seq. 

(c) See Ruding v. Smith (1821), 1 State Tr. (n. 8.) 1053. 

(d) Maclean v. Oristall , supra. 

( e ) R. v. Millis (1844), 10 Cl. & Ein. 534, 786, H. L. ; Beamish v. Beamish 
(1861), 9 H. L. Cas. 274,' 332, 353 ; Liglithody v. West (1902), 87 L. T. 138 ; Du 
Moulin v. Druitt (1860), 13 I. C. L. It. 212. 

(/) Merchant Shipping Act, 1894 (57 & 58 Yict. c. 60), as. 240 (6), 253 (1) (viii.) 

\g) As to marriages with a deceased wife’s sister in England and in British 
possessions abroad, see p. 284, ante . 

(M The following Public General Acts relate to England: — Stat. (1780) 
21 Geo. 3, c. 53 ; Marriages Confirmation Act, 1804 (44 Geo. 3, c. 77) ; Marriages 
Confirmation Act, 1808 (48 Geo. 3, c. 127) (marriages before 1808) ; stat. (1822) 
3 Geo. 4, c. 75 (marriages solemnised without consent of parent or guardian) ; 
stat. (1823) 4 Geo. 4, c. 5 (licences granted by unauthorised persons) ; Marriages 
Confirmation Act, 1825 (6 Geo. 4, c. 92) (churches erected since 1753) ; Marriage 
Confirmation Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 18) (marriages at certain 
churches and chapels); Church Building (Banns and Marriages) Act, 1844 

S 7 & 8 Yict. c. 56), s. 3 (marriages at certain district chapelries) ; stat. (1847) 
0 & 11 Yict. c. 58 (Quakers and Jews) ; Church Building Act, 1851 (14 & 15 
Yict. c. 97), s. 25 (marriages at certain churches) ; Places of Worship Registra- 
tion Act, 1855 (18 & 19 Yict. c. 81), s. 13 (marriages at certain registered places 
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601 . A Secretary of State may, in the case of marriages in 
England which appear to him to be invalid or of doubtful validity 
by reason of some informality, remove the invalidity or doubt by 
provisional order (t). 

The draft of every such order must be advertised in such manner 
as the Secretary of State thinks fit not less than one month before 
the order is made, and he must consider all objections sent to him 
in writing during that month, and may direct a local inquiry as to 
any such objections (/c). 

A provisional order is of no force until confirmed by Parliament, 
and a Bill for confirming any such order, which may be brought in 
by the Secretary of State, may be opposed as in the case of private 
Bills (l). 

602 . Marriages solemnised between 1836 and 1857 between 
members of the Greek Church, in conformity with its rites and 
ceremonies, and by a priest of that church, and duly entered in the 
register in the custody of the priest, in the belief that conformity 
with such rites and ceremonies constituted a compliance with 
English law, may be declared valid by a decree of the High Court 
on the petition of any person interested in the validity of the 
marriage, provided that no such marriage is valid if it has been 
declared invalid by any court of competent jurisdiction before the 
3rd July, 1884, or if either of the parties has, during the life of the 
other, intermarried with any other person (ra). 

Sect. 7 . — Presumption and Proof of Marriage • 

Sub- Sect. 1 . — Presumption of Marriage . 

603 . Where a man and woman have cohabited for such a length 
of time and in such circumstances as to have acquired the 
reputation of being man and wife, a lawful marriage between them 
will be presumed, though there may be no positive evidence of any 


of worship); stat. (1801) 24 & 25 Viet. c. 16), s. 4 (marriages at certain churches 
and chapels); stat. (1873) 36 & 37 Viet. cc. 1, 20, 25, 28 (marriages at certain 
chapels) ; Greek Marriages Act, 1884 (47 & 48 Viet. c. 20) (Greek marriages) ; 
Marriages Validation Act, 1888 (51 & 52 Viet. c. 28) (marriages solemnised by 
G. F. W. Ellis) ; Marriages Legalisation Act, 1901 (1 Edw. 7, c. 23) (marriages 
at various churches, chapels and places); Marriages Legalisation Act, 1903 
(3 Edw. 7, c. 26) (marriages at various churches, chapels and places). 

The following public general Acts relate to places out of England : — Stat. 
(1823) 4 Geo. 4, c. 67 (St. Petersburg) ; stat. (1824) 5 Geo. 4, c. 68 (Newfound- 
land) ; stat. (1833) 3 & 4 Will. 4, c. 45 (Hamburg) ; stat. (1854) 17 & 18 Viet, 
c. 88 (Mexico) ; stat. (1858) 21 & 22 Viet. c. 46 (Moscow, Ningpo and Tahiti) ; 
stat. (1859) 22 & 23 Viet. c. 64 (Lisbon) ; stat. (1864) 27 & 28 Viet. c. 77 (Ionian 
Islands before 1864) ; stat. (1867) 30 & 31 Viet. c. 2 (Odessa) ; stat, (1867) 30 
& 31 Viet. c. 93 (Morro Velho) ; Fiji Marriage Act, 1878 (41 & 42 Viet. c. 61) ; 
Basutoland and British Bechuanaland Marriage Act, 1889 (52 & 53 Viet. c. 38). 

For private Acts, seethe Index to Local and Personal Acts, 1801 — 1899. 

(t) Provisional Order (Marriages) Act, 1905 (5 Edw. 7, c. 23), s. 1 (1). 

(A;) Ibid., s. 1 (2). 

(l) Ibid ., s. 1 (3). As to private Bill procedure generally, see title 
Parliament. 

(m) Greek Marriages Act, 1884 (47 & 48 Viet. c. 20 ), s. 1. See further, as 
to the procedure, and the effect of a decree under the Act, p. 315, post. 
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marriage having taken place, and the presumption can be rebutted 
only by strong and weighty evidence to the contrary (w). 

604. Where there is evidence of a ceremony of marriage having 
been gone through, followed by the cohabitation of the parties, 
everything necessary for the validity of the marriage will be pre- 
sumed, in the absence of decisive evidence to the contrary, even 
though it may be necessary to presume the grant of a special 
licence (o). 


(w) Re Shephard, George v. Thyer , [1904] 1 Ch. 456; Lyle v. Ellwood (1874), 
L. E. 19 Eq. 98 ; Collins v. Bishop (1878), 48 L. J. (on.) 31 ; Wigley v. Treasury 
Solicitor , [1902] P. 233 ; De Thoren v. A.-G. (1876), 1 App. Oas. 686 ; Sastry 
Velaider Aronegary v. Semhecutty Vaigalie (1881), 6 App. Cas. 364, P. C. ; Wilkin- 
son v. Payne (1791), 4 Term Eep. 468; Doe d. Fleming v. Fleming (1827), 4 
Bing. 266 ; Harrison v. Southampton Corporation (1853), 4 De G. M. & G. 137, 
C. A.; Re Birch (1853), 17 Beav. 358 ; Doe d. Egremon t {Earl) v. Graz'brook 
(1843), 3 Gal. & Dav. 334 ; Fox v. Bearblock (1881), 44 L. T. 508 ; The Lauderdale 
Peerage (1885), 10 App. Cas. 692 ; Piers v. Piers (1849), 2 II. L. Cas. 331; 
Re Ivory , Chippendale y. Ivory (1886), 2 T. L. E. 468; Andrewes v. Utliwatt 
(1886), 2 T. L. E. 895 ; Elliott v. Totnes Union (1892), 9 T. L. E. 35 ; Re Green , 
Noyes y. Pitkin (1909), 25 T. L. E. 222 ; Patrickson v. Patrickson (1865), L. E. 
1 P. & D. 86; Goodman v. Goodman (1859), 28 L. J. (CH.) 745, C. A. (cohabita- 
tion of a Jew with a Christian woman for twenty-eight years : general reputation 
of marriage, but no evidence of solemuisation : children brought up as Christians, 
but baptised as the children of A. and B., his wife: affidavit in judicial pro- 
ceedings describing the parties as A. and B., his wife : A.’s relations having 
never recognised any marriage. Held, that there was a presumption of marriage, 
the onus of rebutting which was on the persons denying it) ; Re Haynes, Haynes 
v. Carter (1906), 94 L. T. 431 (co-habitation of man and woman, with two 
children, from 1878 to 1893: generally reputed to be husband and wife, but 
some evidence dividing the repute : no evidence of any marriage having beon 
solemnised: elder child born in 1873 in maternal grandmother’s house, and 
registered by the mother in her maiden name : younger child born in 1879 and 
registered in father’s name. Held, that a marriage must be presumed, but that 
only the youngor child was legitimate) ; Hooker v. Rooker and Newton (1863), 33 
L. J. (p.) 42 (co-habitation for five > ears in Virginia : by the law of Virginia no 
religious ceremony was necessary for the validity of a marriage, nor was there 
any registry of marriages, and in consequence of war, no record of any ceremony 
which might have taken place was obtainable. Held, that the marriage was 
sufficiently proved) ; Re Thompson , Langhamv. Thompson (1904), 91 L. T. 680 
(cohabitation as man and wife from 1856 to 1866: five children: reputed by 
friends and neighbours to be married : separation in 1866 : marriage in 1874 of 
the man, during lifetime of the woman,- to another woman. Held, that the 
presumption of mairiage was established). The presumption is less strong 
where there is no issue and the invalidity of the marriage is alleged by the 
parties {Re hi' Loughliv? s Estate (1878), 1 L. E. Ir. 421). 

(o) Piers v. Piers , supra (marriage solemnised by a regularly ordained 
clergyman of tho Church of England in a private house as if by special 
licence : no such licence, nor entry of its having been granted, nor registration 
of the marriage itself, could be found : the bishop of the diocese, thirty years 
after the solemnisation of the marriage, testified that in his belief ho had not 
granted the licence, but it might have been granted by his predecessor, who 
died a year and a half before tne marriage. Held, that the grant of a special 
licence must be presumed) ; Campbell v. Corley (1856), 4 W. E. 675, P. C. (mar- 
riage in registrar’s office in presence of registrar and deputy -registrar ; compliance 
with all statutory requirements presumed) ; R . v. Mainwaring (1856), 7 Cox, C. C. 
192, C. C. It. (on an indictment for bigamy a witness gave evidence that he was 
present at the first marriage, which was solemnised in a dissenting chapel in the 
presence of a registrar of marriages, that an entry of the marriage in the regis- 
trar’s book was signed by him as a witness, and that the parties had cohabited 
for several years. Held, that it must be presumed that the chapel was duly 
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Sub-Sect. 2. — Proof of Marriages in England. Sect. 7. 

605. It is not necessary in support of a marriage solemnised ^on^wad" 
after publication of banns (p) to give any proof of the actual dwelling p roo f of 
of the parties in the respective parishes or chapelries in which the Marriage. 

banns were published, nor, in support of a marriage by common 

licence (q), to give any proof that one of the parties was resident ^essjuy^o 
for the requisite fifteen days in the parish or chapelry where the be proved, 
marriage was solemnised, nor, in support of a marriage solemnised 

in pursuance of a superintendent registrar's certilicate (7*), to give any 
proof of the actual dwelling or period of dwelling of either of the 
parties previous to the marriage within the district stated in the 
notice of marriage to be that of his or her residence, or of the con- 
sent of any person whose consent was required, or that the registered 
building in which the marriage was solemnised had been duly 
certified or was the usual place of worship of either of the parties ; 
nor may any evidence to the contrary in any of such cases be given 
in any proceedings touching the validity of the marriage (s). 

606. To prove a marriage according to the usages of the Jews, Jewish 

it is necessary to produce the written contract of marriage between marnaR8, 
the parties. The testimony of a witness present at the marriage 
ceremony is not sufficient (t). The validity of such a marriage is 
determined by the evidence of an expert in Jewish law, as in the 
case of foreign marriages ( u ). 

607. Registers of marriages in England, kept in pursuance of Registers and 

statutory provisions ( v ), and also certified copies of entries in 88 

such registers, are admissible as evidence of marriages, and of cvl 

the particulars stated therein, without further or other proof, pro- 
vided, in the case of certified copies from the General Register 
Office, that they purport to be sealed or stamped with the seal of 
that office ( w), and, in the case of other copies, that they purport to 

registered as a building where marriages might lawfully be solemnised, and that 
the marriage was sufficiently proved); Sichtl v. Lambert (1S64), 15 0. 13. (n. s.) 

781 (evidence of solemnisation in a Roman Catholic chapel according to the rites 
of the Church of Rome, followed by cohabitation . Held , that it must be presumed 
that the chapel was duly registered for the solemnisation of marriages, and that 
a registrar of marriages was present) ; The Lauderdale Peerage (1885), 10 App. 

Cas. 692; Sastry Velaide? ' Aronegary v. Sembecutty Vaigulie (1881), 6 App. Cas. 

364, P. C. ; R. v. Allison (1806), Russ. & Ry. 109, C. C. R. Where there has 

been a ceremony of marriage followed by cohabitation, the presumption of a valid 
marriage cannot be rebutted merely bv showing that it could not be valid 
according to the lex loci celebrationis (Re Shephard , George v. Thyer f [1904] 1 Ch. 

456) ; and see Piers v. Tuite (1838), 1 Dr. & Wal. 279, and title Evidence, Vol. 

XIII., p. 504. 

! p) See p. 286, ante . 

q) See p. 288, ante, 

r) 1 bid. 

s) Marriage Act, 1823 (4 Geo. 4, c. 76),. s. 26; Murriage Act, 1840 (3 & 4 
Viet. c. 72), s. 2 ; Maniage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 17. 

(*) R. v. A It hausen (1893), 17 Cox, C. C. 630 ; Horn v. ^<^(1807), 1 Camp. 61. 

(»*) Lindo v. Ddisario (1795), 1 Hag. Con. 216; and see title Evidence, VoL 
XIII., p. 488. 

M See title Registration of Burras, Marriages and Deaths. 

\w) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, 0 . 86), s. 38. 
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be signed and certified as true copies by the officer to whose custody 
the register is entrusted (a). 

608 . The non-parochial marriage registers and records deposited 
in the General Register Office in pursuance of statutory provisions ( b ), 
other than those of marriages at the Fleet and King’s Bench prisons, 
at Mayfair, at the Mint in Southwark and elsewhere, which were 
deposited in the registry of the Bishop of London in 1820, are 
deemed to be in legal custody, and are receivable in evidence in all 
courts (c). The Fleet and other marriage registers and records 
which were deposited in the registry of the Bishop of London in 
1820 are not admissible in evidence at all, although they have been 
deposited with the Registrar-General for safe custody ( d ). 

609 . Any such register or record which is admissible in evidence 
must be produced by the Registrar-General on subpoena , on payment 
of a reasonable sum for the loss of time and travelling and other 
expenses of the officer producing it ( e ) ; and the mere production 
in the custody of an officer of the Registrar-General is sufficient 
proof that the register or record is one deposited with the Registrar- 
General in pursuance of the statutory provisions (/). 


(a) Evidence Act, 1S51 (14 & 15 Viet. c. 99), s. 14 ; Hubbard v. Lees and 
Purden (1866), L.R. 1 Exch. 255 (on a quostion of pedigree, held that no proof 
of identity was necessary to render a certificate of marriage admissible, and that 
tho question of identity was one of fact for the jury) ; Doe d. Wollaston v. Barnes 
(1834), 1 Mood. & R. 386 (held that a register was evidence of the time of the 
marriage, and of all facts stated therein which were necessarily within the 
knowledge of the person making tho entry); Birt v. Harlow (1779), 1 Doug. 
(K. n.) 171. As to what a certificate of tho Registrar- General proves, see title 
Evidence, Vol. XIII., p. 534 ; as to foreign registers, see ibid, ; and as to parish 
and other registers and records of marriages, see ibid., pp. 536 et seq. In lie 
Porter 8 Trust (1856), 2 Jur. (n. s.) 349, it was held that the signaturo of a 
person describing himself as “ curat©” was sufficient without its being certified 
that he was the proper officer to have the custody of tho register, disapproving 
the report of Re heddy Hull's Estate (1852), in 2 De G. M. & G. 748, C. A., where the 
court is reported to have held that, though the signature of a person describing 
himself as a rector or vicar was sufficient without verification, the description 
M incumbent ” or “ curate ” was not, and approving the report of that case in 17 
J ur. 29. A register which is not in proper custody is not admissible in evidence 
( Doe d. Arundel ( Lord ) v. Fonder (1850), 14 Q. B. 700). As to the custody of 
marriage registers, seo titles Evidence, Vol. XIII., pp. 533 et seq. ; Registra- 
tion of Births, Marriages and Deaths. 

As to the admissibility in evidence of Irish marriage certificates, soe Whitlon 
v. Whitton, [1900] P. 178; Wallace x. Wallace (1896), 74 L. T. 253, and title 
Evidence, Vol. XIII., p. 535. 

(&) /.e., the registers and records deposited in pursuance of the Non-parochial 
Registers Act, 1840 (3 & 4 Viet. c. 92), and the Births and Deaths Registration 
Act, 1858 (21 & 22 Viet. c. 25). See title Registration of Births, Marriages 
and Deaths. 

(') Non-parochial Registers Act, 1840 (3 & 4 Viet. c. 92), s. 6, as extended 
by the Births and Deaths Registration Act, 1858 (21 & 22 Viet. c. 25), 
s. 3. 

(d) Non-parochial Registers Act, 1840 (3 & 4 Viet. c. 92), s. 20 ; Reed v. Passer 
(1794), Peake, 303; Lloyd v. Pat Bingham (1809), 16 Ves. 59; and see title 
Evidence, Vol. XIII., p. 533. 

(e) Non-parochial Registers Act, 1840 (3 & 4 Viet. e. 92), ss. 6, 10. As to 
writs of subpoena , see titles Crown Practice, Vol. X. , pp. 9,11; E vidence, Vol. 
XIII., pp. 580 et seq . 

(/) Non-parochial Registers Act, 1840 (3 & 4 Viet. c. 92), s. 10. 
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610. A certified extract from any such register or record is also 
admissible without further proof in all civil cases, provided that it 
purports to be sealed or stamped with the soal of the General 
Register Office (/?), and provided that the extract contains a descrip- 
tion of the register or record from which it is taken and expresses 
that it is one of the registers or records deposited with the Registrar- 
General in pursuance of the statutory provisions already referred 
to ( h ) ; but in criminal cases the original register or record must be 
produced (i). 

611. The party intending to use as evidence on the trial of any 
action any such certified extract must give notice in writing to the 
opposite party of such intention and at the same time deliver a copy 
of the extract and certificate, in sufficient time before the hearing to 
enable the opposite party to inspect the original register or record (/c) ; 
but if he intends to use the original register or record, he must 
simply give notice and deliver a copy of a certified extract of the entry 
he intends to use in evidence ( l ). 

Sub-Sect. 3. — Proof of Marriages Abroad, 

612. Where a marriage abroad depends for its validity on 
foreign or colonial law, the foreign or colonial law is deemed to be 
a matter of fact, which must be proved by expert evidence (m). 

613. After the solemnisation of a marriage between parties, one 
of whom at least is a British subject, by or before a marriage 
officer, it is not necessary, in support of the marriage, to give 
any proof of the residence for the time required of either of the 
parties previously to the marriage, or of the consent of any person 
whose consent was necessary, nor may any evidence to prove 


{(]) Non -parochial Registers Act, 1840 (3 & 4 Viet. c. 92), s. 9. 

(A) Ibid s. 10. 

(0 Ibid., s. 17. 

(Jc) Ibid., 88. 11, 13. 

(/) Ibid., bs. 12, 14. As to interlocutory proceedings, see ibid., s. 15. 

(m) Hater y. Pater , [1907] P. 333 (held that the validity of a foreign marriage 
must be proved by expert evidence, although in a suit to annul the marriage 
previously determined in the High Court between the same petitioner and 
respondent, the validity was proved and admitted, on the assumption that a 
certain divorce decree, on which the capacity of the partios to marry depended, 
was a valid decree) ; Carlin v. Carlin (1906), 70 J. P. 143 (on an application 
for a separation order under the Summary Juiisdiction (Mamed Women) Act, 
1S95 (68 & 69 Viet. c. 39), it was found as a fact that there had been a valid 
marriage between the parties in Russia, though there was no evidence of 
registration of the marriage. On appeal, held that the foreign law was a 
question of fact, and appeal dismissed) ; I Vilson v. NVfoo//, [1903] P. 157 
(evidence of a member of the English bar, who showed that he was well 
acquainted with the law of the colony for reasons connected with his profession, 
admitted as expert evidence of the validity of a colonial marriage, the usual 
expert evidence not being obtainable in the particular case); Cooper- King v. 
Cooper-King, [1900] P. 65 [petition for restitution of conjugal rights: the only 
acknowledged* expert in this country refused to give evidence as to the validity 
of a marriago in llong-Kong except for a higher fee than the petitioner could 
afford : affidavit of a former governor of Hong-Kong as to the marriage law 
of the colony accepted in the circumstances). See also titles Estoppel, 
Vol. XIII., p. 338; Evidence, Vol. XIII., pp. 487 et seq. 
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the contrary be given in any proceeding touching the validity of 
the marriage (n ) ; nor, where a marriage purports to have been 
solemnised and registered in the official house of a British 
ambassador or consul, or on board one of His Majesty’s ships, 
is it necessary to give any proof of the authority of the marriage 
officer by or before whom the marriage was solemnised and 
registered, nor may any evidence to prove his want of authority, 
whether by reason of his not being a duly authorised marriage 
officer or otherwise, be given in any legal proceeding touching the 
validity of the marriage (a). 

Any register of marriages in the custody of a marriage officer or 
sent by a marriage officer to a Secretary of State for transmission 
to the Registrar-General is admissible in evidence on its mere 
production from the custody of the marriage officer or Registrar- 
General (b) ; and any copy or extract from such a register is 
admissible, if it purports to be signed and certified as a true copy or 
extract by the marriage officer, or stamped or sealed with the seal 
of the General Register Office, as the case may be (c). 

614. Registers of marriages of British officers and soldiers 
abroad, transmitted to the Registrar-General in pursuance of the 
King’s regulations, are deemed to be in the legal custody of the 
Registrar-General; and such registers, or certified copies thereof 
purporting to be under the seal of the General Register Office, are 
admissible in evidence (d). 

615. The production from the India Office of a certified copy of 
an entry in a marriage register kept in the custody of the Secretary 
of State, or of a certificate sent to the Secretary of State as required 
by law, is admissible as evidence of the due solemnisation of a 
marriage in India ( e ). 

616. A certificate purporting to be a copy or extract from a 
foreign or colonial register of marriages, certified as a true copy or 
extract and signed by the person having the legal custody of the 
register, is admissible as evidence of a foreign or colonial marriage, 
if it is proved that the register is one which is required to be kept 
by the local law, and that the copy or extract would be admitted as 
evidence of the marriage in the local courts (/). 


(/*) Foreign Marriage Act, 1892 (55 & 56 Viet. c. 23), s. 13 (1). As to those 
marriages, see title Conflict of Laws, Vol. VI., pp. 257 et seq. 

fa) Foreign Marriage Act, 1892 (55 & 56 Viet. c. 23), s. 13 (2). 

f b ) Ibid., ss. 10, 16 (1). 

[c) Ibid., ss. 10, 16 (1), 17 ; Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 14; 
and see title Evidenck, Vol. XIII., pp. 534—536. 

(fZ) Registration of Dirths, Deaths, and Marriages (Army) Act, 1879 (42 & 43 
Viet. c. 8), s. 2, 3. 

(e) Westmacott v. Westniacott, [189P1 P. 183 (certified copy of certificate sent 
hore pursuant to the provisions of the Indian Christian Marriage Act, 1872 
(Act No. XV. of 1872); Regan v. Regan (1892), 67 L. T. 720 (copy of entry in 
register kept in the custody of the Secretary of State, signed by the Under- 
secretary of State, and sealed with the seal of the Secretary of State, admitted) ; 
Braid v. Braid (1909). 25 T. L. R. 616 ; Ratclijf v. Ratcliff and Anderson (1859) 
1 Sw. & Tr. 467 (certificates transmitted under the repealed Aofc, stat. (1851) 
14 & 15 Viet. c. 40, s. 22). 

( f ) Abbott v. Abbott and Godoy (1860), 29 L. J. (p. & At.) 57 (marriage in 
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Sect. 8. — Proceedings to Establish Validity. 

617. Any natural-born British subject, or any person whose 
right to be deemed a natural-born British subject depends wholly 
or in part on the validity of a marriage, being domiciled in England 
or Ireland, or claiming real or personal estate in England, may 
apply by petition to the Probate, Divorce and Admiralty Division (g) 
of the High Court for a decree declaring that the marriage of his 
father and mother, or of his grandfather and grandmother, or his 
own marriage, was or is a valid marriage ; and the court may make 
a decree declaratory of the validity or invalidity of the marriage 
accordingly (h). Every such petition must be accompanied by an 
affidavit verifying the same, and of the absence of collusion (i). 

618. No such decree prejudices any person who has not been 
cited nor made a party to the proceedings, and is not the heir-at-law 
or next of kin or other representative of, or a person deriving title 
under or through, a person so cited or made a party, nor does a 
decree prejudice any person if it is subsequently proved to have 
been obtained by fraud or collusion (j)> nor affect any final judg- 
ment or decree already pronounced or made by any court of 
competent jurisdiction (k). Subject to this, a decree is binding for 
all purposes on Ilis Majesty and all other persons whomsoever (Z). 

619. Any party to certain Greek marriages (m), or any child or 
grandchild of such a party, or any person interested in the validity 
of such a marriage, may present a petition in a similar manner for 
a decree declaring its validity (n). 

No such decree alters, takes away, or injuriously affects the 
status, or any l ight to or estate or interest in reai or personal 


Chile : document purporting to bo an extract from register, signed by the curate 
rector of the church where the maniage was solemnised, such signature being 
verified by a public notary, and both the curate rector’s and notary’s signatures 
being verified by the foreign minister of the Chilian Republic, and certified 
under the hand and seal of the British consul, admitted, on evidence being given 
that the certificate was one which would be received in the Chilian courts) ; 
Covde v. Conde (1838), 1 Curt. 755 (copy of entry in. marriage register at 
Barbados). See also, as to various maniage confirmation Acts, p. 308, ante . 
A certificate, not purporting to be a copy of an entry in a register required to 
be kept by law, but only containing a reference to the register, is not admissible 
as evidence of a foreign marriage in the English courts, even if it would 
have been admissible in the local courts ( Finlay v. Finlay and Rudall (1862), 
31 L. J. (p. M. & A.) 149). See, as to the proof of marriages in Jersey, Eden 
v. Eden and Batterick (1908), 24 T. L. It. 602 ; Westlake v. Westlake [otherwise 
Williams ), [1910] P. 167 ; and in the Isle of Man, Rohmann v. Rohmann (1908), 
25 T. L. R. 7 8. See also, for various other provisions, titlo Evidence, Yol. XIII. v 
p. 505. 

(</) As to this Division, see p. 462, post . 

(h) Legitimacy Declaration Act, 1858 (21 & 22 Yict. c. 93), s. 1 . See also 
title Bastardy, Yol. II., pp. 432 ct seq. 

( i ) Legitimacy Declaration Act, 1858 (21 & 22 Yict. c. 93), s. 3. 

(i\lbid„ s. 8. 


Sect. 8. 

Proceedings 
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Validity. 

Under 
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Effect of 
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Greek 

marriages. 
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Husband and Wife. 


Sect. 8. 

Proceedings 
to Establish 
Validity. 


Attorney- 
General to 
be a party. 


property, of any person, which may he dependent on the invalidity 
of any such marriage (o). 

620. A copy of every petition under either of the above- 
mentioned statutes, and of the affidavit accompanying the same, 
must, one month at least previously to the presenting and filing of 
the petition, be delivered to the Attorney-General, who must be a 
respondent on the hearing of the petition and on every subsequent 
proceeding relating thereto (p). 


Court may 
direct citation 
of other 
persons. 


621. After duly citing the Attorney -General, the parties on 
applying to have the case set down for hearing must lay the state 
of the case, by affidavit or otherwise, before the registrar of the 
court, who will direct whether any, and if so what, other parties 
shall be cited, the decision of the registrar being subject to an 
appeal to the judge (q). It is nob the practice, in the case of a 
Greek marriage, to direct that the next of kin shall be cited as a 
matter of course (r). 


Part III. — Personal Rights and Obligations 

arising from Marriage. 


Duty of 
husband to 
maintain 
wife. 


Sect. 1 . — Obligation of Husband and Wife to Maintain one Another. 

622. It is the duty of a husband to maintain his wife according 
to his estate or condition in life, or according to his moans of 
supporting her (*). If he fails to perform this duty, she has implied 
authority to pledge his credit for necessaries suitable to his station 
in life (t), and this authority is not affected by his lunacy (a). If 
the husband deserts his wife, or is guilty of misconduct justifying 
her in leaving him and living apart, and she is without means of 
support, her implied authority to pledge his credit for necessaries 
becomes an authority of necessity, which cannot be revoked by the 
husband (6). 


IVilful neglect 
to maintain. 


623. If a husband wilfully refuses or neglects to maintain his 
wife, having the means, by work or otherwise, so to do, so that she 


(o) Greek Marriages Act, 1SS4 (47 & 48 Viet. c. 20), s. 2. 

Ip) Ibid., s. 1 ; Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93), s. 6. 
(<j) Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93), s. 7 ; Brinkley v. A.-G., 
Scaramanga {Julia) y. A.-G. (18S9), 14 P. D. 83; Brinkley v. A.-G. (1890), 15 
P. D. 76 ; Zarafi v. A.-G. (1885), 1 T. L. 11. 683. The mode of trial is in the 
absolute discretion of the court (Sack utile- West y. A.-G., [1910] P. 113, where 
an application for a trial by jury was refused). 

(r) Zarafi v. A.-G., supra. 

(a) Bead v. Legard (1851), 6 Exch. 636; Johnston v. Sumner (1858), 3 II. & N. 
261. As to the power of a court of summary jurisdiction to order weekly pay- 
ments etc. under the Summary Jurisdiction (Married Women) Act, 1895 (5S & 
59 Viet. c. 39), in case of desertion, persistent cruelty etc., see p. 596, 
et seq., post. 

( t ) Johnston v. Sumner , supra ; see pp. 417 et seq., post. 

(a) Bead y. Legard, supra . 
lb] See v. 426 . vost. 
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becomes chargeable to any union or parish under the poor law, he 
is criminally liable (c). But a refusal to maintain her is not wilful 
for this purpose if it is caused by a bond fide belief that she has 
been guilty of adultery (d ) ; and a husband cannot be convicted of 
a wilful refusal or neglect to maintain his wife if he offers to repay 
what has been paid by the parish or union, and to receive and 
support her, though she may have left him in consequence of his 
ill-usage, and even if the offer is made merely to screen himself 
from the consequences of his neglect ( e ). 

Parish relief given to or on account of a wife is considered 
as having been given to the husband, and the cost incurred by the 
guardians of the poor in respect thereof may be recovered from 
him (/). 

624. Whenever a wife becomes chargeable to any union or parish, 
the guardians of the poor may apply to a court of summary juris- 
diction for an order against the husband for payment of such sums, 
weekly or otherwise, towards her support as may be considered 
reasonable (g). 

It is not a condition precedent to the making of such an order 
that the guardians should have fixed the sum necessary for the 
relief of the wife, and the court may order payment of such sums 
as, considering the condition in life of the husband and all the 
other circumstances of the case, it considers reasonable, although 
in excess of the cost of the relief previously given by the guardians 
to the wife (//). 

An order may be made although the husband offers to receive 
and maintain the wife, if it is found by the court that she left him 
on account of his ill-usage, and that it would be dangerous for her 
to return, even if he promises not to ill-use her in the future (i). 
But the court has no jurisdiction to make an order if the wife 
refuses to return, and it is not found that she is justified in her 
refusal (1c). 

625. The obligation of a husband to maintain his wife ceases if 
she leaves him without his consent in circumstances which do not 
justify her in living apart (Z), and, in any case, if she commits 
adultery, though he may have been guilty of cruelly or other 


(c) Vagrancy Act, 1824 (5 Geo. 4, c. 83), ss. 3, 4. As to poor law relief, see 
title Poor Law. 

(d) Morris v. Edmonds (1897), 77 L. T. 56. 

(e) Flannagan v. Bishop Wearmouth Overseers (1857), 8 E. & B. 451. 

(/) Poor Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), s. 56. See title 
rooR Law. 

(g) Poor Law Amendment Act, 1868 (31 & 32 Viet. c. 122), s. 33. As to the 
enforcement of such orders, see title Poor Law. As to courts of summary 
jurisdiction generally, see title Magistrates. 

r h) Dinning v. South Shields Union (1884), 13 Q. B. D. 25, 0. A. 

i) Thomas v. Alsop (1870), L. R. 5 Q. B. 151. 

A;) B. v. Fordham (1888), 5 T. L. R. 27. 

[0 It . v. Flintan (1830), 1 B. & Ad. 227 (decidod under the Vagrancy Act, 
1824 (5 Geo. 4, c. 83), s. 3); Ilindley y. Westmeath (Marquis) (1827), 6 B. & 0. 
200 ; Johnston v. Sumner (1858), 3 H. & N. 261 (no authority to pledge husband’* 
credit, though he may have been guilty of adultery). 


Sect. 1. 
Obligation 
of Husband 
and Wife to 
Maintain 
one Anothei 


Parish relief 
to wife. 


Order undet 
Poor Law 
Acts. 


Wife leaving 
husband or 
committing 
adultery. 
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Husband and Wife. 


Sect. 1. 

Obligation 
of Husband 
and Wife to 
Maintain 
one Another. 


Duty of wife 
to maintain 
husband. 


Duty of wife 
to cohabit 
with husband. 


Enticing her 
to Live apart. 


misconduct (m), except where he connived at or has condoned her 
offence (n). 

626. A wife is under no duty or obligation, as a general rule, to 
support her husband, and in no case has he any implied authority, 
by reason of the relationship, to pledge her credit. But if a wife 
has separate property, and her husband becomes chargeable to any 
union or parish, a court of summary jurisdiction has the same 
power, on the application of the guardians of the poor, to make an 
order on her for his maintenance out of her separate property, 
as it would have to make an order against the husband if the wife 
had become chargeable ( o ). 

Sect. 2. — Hiylit of Consortium. 

627. It is the duty of a wife to reside and cohabit with her 
husband (p). As against the wife, the only remedy of the husband 
for breach of this duty is a petition for restitution of conjugal 
rights {q). A husband is not entitled, if his wife refuses to live 
with him, oven without any reasonable cause, to restrain her by 
force or to keep her in confinement (7*), nor, where she is living 
apart by her own desire, will the court grant a writ of habeas corpus 
to the husband to restore her to his custody (s). 

628. If a third person, without just cause, persuades or entices 
a wife to live apart from her husband, or receives and harbours her 


(m) It. v. Flintan (1S30), 1 B. & Ad. 227 ; Child v. Ifardyman (1730), 2Stra. 875 
(no authority to pledge nusband’s credit, though he refused to maintain her 
before she committed adultery) ; Cullen v. Charman (1881), 7 Q. B. D. 89 (decided 
under the Poor Law Amendment Act, 1868 (31 & 32 Yict. c. 122), s. 33) ; Mitchell 
v. Torrington Union (1897), 76 L. T. 724 (husband not heard of for twenty-seven 
years : wife married again : husband returned. Held, not liable to guardians of 
the poor in respect of her maintenance) ; Oovier v. Hancock (1796), 6 Term Itep. 
603 (husband treated wife with great cruelty and turned her away : wife com- 
mitted adultery. Held, husband not liable for necessaries supplied subsequently 
to the adultery); Atkyns v. Pearce (1857), 2 C. B. (n. s.) 763 ; Cooper v. Lloyd 
(1859), 6 C. B. (n. s.) 519 ; and see pp. 423, 426, post. 

(n) Wilson v. Glossop (1888), 20 Q. B. D. 351, C. A. ; Harris v. Morris (1801), 
4 Esp. 41 ; and see pp. 423, 426, 431, post. 

( o ) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 20. As to 
orders of a similar nature against the husband, see p. 317, ante. 

( p) Wilkinson v. Wilkinson (1871), L. It. 12 Eq. 604 ; llamsey v. Margrett , 
[1894] 2 Q, B. 18 ; at common law husband and wife were for legal purposes 
regarded as one person. This theory of the unity of the person still survives 
for some purposes, chiefly connected with the criminal law, but for most pur- 
poses has been abrogated. As to the doctrine of coercion in connection with 
crimes by a married woman, and the position of husband and wife respectively 
as accessories after the fact, and in regard to conspiracies, see title Criminal 
Law and Procedure, Vol. IX., pp. 244, 256, 264. As to the domicil of a 
married woman, see title Conflict of Laws, Yol. VI., pp. 191, 263 ; and as to 
her nationality, see title Aliens, Yol. I., pp. 315, 318. As to publication 
between husband and wife in connection with the law of defamation, see 
Wennhak v. Morgan (1888), 20 Q. B. D. 635 ; Wenman v. Ash (1853), 13 C. B. 
836, and title Libel and Slander. 

(q) See pp. 473, 499, post. 

(r) R. v.. Jack6on f [1891] 1 Q. B. 671, C. A. (wife, kept in confinement by 
husband, discharged on habeas cwpus), overruling Re Cochrane (1840), 8 T)owl. 
630. The right of administering corporal correction is obsolete (A. v. JacJcson, 

sujrra). 

(i) R v. Leggatt (1852), 18 Q. B. 781. 




Part III. — Personal Rights and Obligations. 


819 


while living apart without her husband’s consent, that person com- 
mits an actionable wrong for which the husband is entitled to 
recover damages (t). 

But where a wife leaves her husband in consequence of his 
ill-treatment, no action will lie against any person for receiving and 
harbouring her (a) ; and if, on being applied to by a wife for advice 
as to whether she should leave her husband, a third person advises 
her in good faith, and approves of her leaving him, the advice bo 
given is no ground of ’action 

629. A husband may maintain an action for damages for the 
loss of the society or services of his wife against a third person . by 
whose wrongful act he is deprived of the benefit of such society 
or services ( c ). 

630. It is contrary to the policy of the law that husband and 
wife should be separated without their consent (d), and the poor 
law is administered accordingly ( e ). 


(/) Winsmore v. Greenbank (1745), Willes, 577. The action of crim. con. 9 
which formerly lay by the husband against a person committing adultery with 
his wife, was abolished by the Matrimonial Causes Act, 1857 (20 & 21 Viet, 
c. 85), s. 59, and a petition for damages in the Divorce Court substituted (see 
p. 500, post). 

(a) Berthon v. Cartwright (179 G), 2 Esp. 480 ; Philp v. Squire (1791), Peake, 
114 [82]. 

(5) Smith v. Kaye (1904), 20 T. L. R. 261. 

(c) Dengale v. Gardiner (1868), 4 M. & W. 5 (slander, in consequence of which 
persons refused to employ the wife : husband held entitlod to maintain action 
for loss of her services); Masper v. Brown (1875), 1 C. P. D. 97 (assault on 
wife but, the defendant having been summoned and fined, and paid the fine, 
it was held that the action was barred by the Offences Against the Person Act, 
1861 (24 & 25 Yict. c. 100), s. 45, providing that in such a case the defendant 
should be released from all other proceedings, civil or criminal, for the same 
cause) ; Jackson v. Watson & Sons , [1909] 2 K . B. 193, C. A. (death of 
wife through eating unwholesome food supplied by defendants) ; Biding v. 
Smith (1876), 1 Ex. D. 91 (injury to a tradesman’s business in consequence 
of a slander imputing adultery to his wife, who assisted him in the business. 
Held sufficient special damage to support an action by the husband). A husband 
has by presumption of law, an insurable interest in the life of his wife {Griffiths v. 
Fleming , [1909] 1 K. B. 805, C. A.). On principle, a wife would seem to have a 
similar light of action for the loss of the consortium of her husband, but there 
is practically no authority in support of the proposition. In Lynch v. Knight 
(1861), 9 H. L. Cas. 577, where a married woman was slandered by words 
imputing unchastity, it was held that the loss of the consortium of the husband 
was not sufficient special damage to render the action maintainable (as to this, 
see now the Slander of Women Act, 1891 (54 & 55 Yict. c. 51)1, because the loss 
of consortium was not a natural or reasonable consequence of the slander, but 
Lord Campbell {Lynch v. Knight , supra t at p. 591), expressed the opinion that 
the action would have been maintainable if the words used had been such that 
the loss of consortium was a natural and reasonable consequence. 

{d) As to separation by agreement, see R . v. Lister (1721), 1 Stra. 478, and 
pp. 439 et seq. t post. 

(e) R. v. Bridgnorth Guardians (1882), 9 Q,. B. D. 765. But where a wife, 
haying become insane and chargeable to the union in which the husband 
resided, was romoved with the consent of the husband to his last place of 
settlement, it was held that the removal did not contravene the policy of the 
law as to separation of husband and wife and was valid ( R . v. Preston 
Guardians (1883), 11 Q,. B. D. 113). As to place of settlement* see title Poor 
Law. 


Sect. 2. 

Right of 
Consortium. 


Action for loss 
of consortium . 


Separation 
contrary to 
policy of 
the law. 



320 


Husband and Wife. 


Sect. 2. 

Eight of 
Consortium. 


Separation a 
void condition 
to a gift or 
legacy. 


Liability of 
husband. 


Where wife 
leaves 
separate 
property. 


Widow not 
liable. 


A gift of income to a married woman living with her husband, 
to be paid only during such time as she should live apart from 
him, is void as tending to bring about a separation (/*); and 
if a condition having the same tendency is attached to a legacy 
or gift to a married woman, the condition is void as encouraging 
her to commit a breach of duty, and the legacy or gift wili be 
treated as unconditional ( g ). 

Sect. 8 . — Funeral Expenses . 

631. A husband is liable for expenses reasonably incurred in 
respect of the burial of his wife, provided the funeral is one suitable 
to his condition in life, even though the expenditure is incurred 
by a mere volunteer without the knowledge of the husband, and 
though the wife may have been living apart from him without his 
consent ( h ). The reasonable funeral expenses of burying a 
deceased wife are necessaries in respect of which an infant husband 
is competent to contract (?). 

632. Where a wife dies leaving separate property, of which 
she disposes by will, or where she exercises a general power of 
appointment by will, and in either case charges the separate 
property, or the property so appointed, with the payment of her 
funeral expenses, the husband is entitled to be repaid out of the 
property so charged expenditure incurred by him in respect of 
such expenses (k) ; and if the husband is appointed an executor of 
her will made in the exercise of a general power of appointment 
and containing no express charge of the funeral expenses on the 
property, he is entitled to retain the funeral expenses out of the 
estate, even though it is insufficient for creditors (Z). 

633. A widow is under no obligation to pay the expenses of the 

( f) I?e Moore, Trafford v. Maconochie (1888), 39 Ch. D. 11G, C. A. (gift by 
will of 50 s. a week to be paid during such time as the legatee should live apart 
from her husband, for her maintenance wdiile so living apart. The legatee was 
living with her husband at the time of the testator’s death, but separated from 
him some time afterwards. Held, that the legacy was void) ; compare Be Charle- 
ton Bracey v. SJnrivin , [1911] W. N. 54). 

(y) Wilkinson v. Wilkinson (1871), L. It. 12 Eq. 601 (gift by will of residue to 
married woman, with a conditional gift over if she did not cease to reside in A., 
the place where her husband carried on business, within eighteon months of 
the testator’s death. Held, that Hie took free from the condition). 

(//) Jenkins v. Tucker (1788), 1 Hy. Bl. 90 (husband left his wife and went 
abroad : wife died in his absence : husband held liable to a volunteer who paid 
the funeral expenses without bis knowledge) ; Ambrose v. Kerrison (1851), 10 
O. B. 776 ; Bradshaw v. Beard (1862), 12 C. B. (N. S.) 344 (wife voluntarily left 
her husband and went to reside with her brother, with whom she remained for 
many years until her death : the brother, having buried her without com- 
municating with her husband, was held entitled to recover the exponse from the 
husband); Bertie v. Chesterfield (Lord) (1723), 9 Mod. Bep. 31. As to the duty 
of the personal representative with regard to the funeral generally, see title 
Executors and Administrators, Vol. XIV., p. 240. 

(0 Chappie v. Cooper (1844), 13 M. & W. 252. As to infants’ contracts for 
necessaries generally, see title Infants and Children. 

(k) Willeter v. Dobie (1856), 2 K. & J. 647 ; Gregory v. Lockyer (1821), Madd. & 
G. 90. It would probably be held at the present day that the separate estate of 
the deceased wife is primarily liable for her funeral expensos, whether they are 
charged thereon or not, and although the husband is not appointed executor. 

(l) Re M'Myn , Liyhibown v. M'Myn (1886), 33 Ch. I). 57 5; and see title 
Burial and Cremation, Vol. Ill,, pp. 406, 407. 
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burial of her deceased husband, unless she enters into a contract Sect. a. 
to do so (m), but such expenses are considered necessaries, in respect Funeral 
of which she, though an infant, may make a binding contract (n). Expenses. 


Part IV. — Effect of Marriage with regard 

to Property. 

Sect. 1 . — Historical Summary. 

634. By the rules of the common law husband and wife were At common 
regarded as one person, the legal existence of the wife during the law. 
marriage being regarded as incorporated and consolidated or merged 

into that of tho husband (o) ; and the wife was incapable, with 
some exceptions of no importance at the present day (p), of 
acquiring or enjoying any property, real or personal, independently 
of her husband ( q ). 

635. On the other hand, if real or personal property was inequity, 
devised to, or settled on, a married woman in such terms as to 

show an intention that she should enjoy it separately from her 
husband, whether with or without the intervention of trustees, 
effect was given to the intention in equity (r) ; and where no other 
trustees were appointed, the court gave effect to the intention of 
the testator or settlor by converting the husband, who had the 
legal title, into a trustee for the separate use of his wife (s). 

636. In 1857 the legislature further modified the common law Property 
rules by providing that property acquired during separation by a ^quircd 
married woman, who had obtained a decree of judicial separation separation, 
or a protection order on the ground of desertion, should be separate 
property of which she should be callable of disposing as a feme sole 
during the separation, and which, in the event of a resumption of 
cohabitation, should be considered settled for her separate use ( t ). 

637. In 1870 it was provided that wages and earnings and Married 
property acquired by a married woman in any employment or 
occupation, or by moans of any separate trading, and also any Actfisfo. 
personalty to which she might succeed as the next of kin of an 

(m) If tkoro are executors, the duty of burial is imposed on them ( Williams 
v. Williams (1SS2), 20 Ch. D. 659; Rogers v. Price (KS29), 3 Y. & J. 28; 

Tugwell v. llegman (18 1 2), 3 Camp. 298) ; and seo titles Burial and Cremation, 

Voi. III., p. 405; Executors and Administrators, Vol. XIV., pp. 246 et seg . 

(w) Chappie v. Cooper (1841), 13 M. & \V. 252. See note (t)» p. 320, ante , and 
generally, title Burial and Cremation, Vol. III., pp. 406, 407. 

(o) 1 Bl. Com. 442. 

(p) E.g. y in the case of the husband being an alien enemy (see title Aliens, 

Vol. I., pp. 304, 310 et seq.) } or haying been banished or transported. 

(g) See pp. 322 et seq., post. 

(r) See title Equity, Vol. XIII., p. 6. 

(«) See pp. 341 et seq. t post . 

(i t ) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), ss. 21, 25, extended 
by the Matrimonial Causes Act, 1858 (21 & 22 Viot. a 108), ss. 6, 8. See 
pp. 346 et seq. t post . 
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Husband and Wife. 


Sect. l. intestate, any amount not exceeding JE200 to which she might 
Historical become entitled under any deed or will, and the rents and profits 
Summary, of any realty descending on her as the heiress or co-heiress of an 
intestate, should be considered as settled to her separate use ( u ). 
Certain powers of investment in her own name, and of transfer of 
such investments independently of her husband, were also given 
to a married woman (a), but, generally, the statutory provisions did 
not affect the legal title to any property, nor give any power to 
dispose of the legal estate independently of the husband, but only 
operated to give the wife the equitable interest in the cases to 
which they applied (Z»). 


Married 
W omen’s 
Property 
Act, 1882. 


638. In 1882 the doctrine of the common law with regard to 
the unity of the person was, with regard to the acquisition, enjoy- 
ment, and disposition of property, completely reversed, and a 
married woman became entitled to hold, acquire, and dispose of 
the legal as well as the equitable estate or interest in property of 
every kind, in the same manner as if she were unmarried (c). 

This provision, however, applies only to women married on or 
after the 1st January, 1883, or, in the case of women married 
before that date, to property the title to vfiiich accrued thereon or 
thereafter ( d ). The common law rules, as modified by the principles 
of equity, and by the statutory provisions previously referred to, 
therefore continue to apply to the property of women married 
before the 1st January, 1883, the title to which accrued before 
that date. 


Sect. 2. — Non-separate Property of Wife . 

Sub-Sect. 1 . — Estates of Inheritance and Life Estates . 

Interest of 639. At common law a husband, by virtue of the marriage, 
husband. acquires a freehold interest during the joint lives of himself and 

his wife, in all estates of inheritance and life estates of which she 
w r as seised at the time of the marriage, or of which she became 
seised during the coverture (c), and on the birth of issue capable of 
inheriting, he becomes entitled, in the case of estates of inheritance, 
to an estate for life as tenant by the curtesy (/). 

The freehold interest of the husband so acquired may be 


(u) Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), ss. 1, 7,8; 
repealed by Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 22. 
See p. 351 , post. 

(a) Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), bs. 2 — 5 ; 
repealed by Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 22. 
See p. 350, post . 

(5) See p. 351, post 

(c) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 1 (1). 

Id) lhid.y ss. 2, 5. See p. 348, post. 

(e) Robertson v. Norris (1848), 11 Q. II. 916. The husband and wife are seised 
at common law of all such estates in the right of the wife (Co. Litt. 67 a; 1 
Wms. Saund. 253, n.). Where a wife, who had beon separated from her husband 
for some years, received the rents of real property which had acciued to her by 
devise after the separation, and applied them to her own use, it was held that 
she must be presumed to have received them by her husband’s authority (Doe d. 
Leicester v. Biggs (1808), 1 Taunt. 367). 

(/) See title Peal Property and Chattels Peal. 
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conveyed by him alone (g), and on his bankruptcy will pass to his 
trustee in bankruptcy (h). 

The husband is entitled, in virtue of his interest, to the custody 
of the title deeds of the property, but it does not follow that this 
right of custody will pass to his trustee in bankruptcy ( h ). 

640 . Where the wife is a tenant for life impeachable for waste, 
and waste is committed during the joint lives of the husband and 
wife, the husband alone, and neither the wife nor her estate, is 
answerable therefor (i) ; although waste by the husband may cause 
a forfeiture of his wife’s copyholds ( k ). 

641 . If a husband grants a lease of his wife’s copyholds which 
is not warranted by the custom of the manor, the forfeiture by 
reason of the breach of the custom ceases with his life (7). 

But the wilful non-performance by a husband of services, subject 
to the performance of which the copyholds of the wife’ are held, 
causes a forfeiture which will be operative against the wife surviving, 
because the performance of the services is a condition attached to 
the holding of the property (m). 

642 . A wife has no power during coverture to devise an estate 
of inheritance, not being her separate property (n), by will, even 
with the assent of her husband (o) ; and an estate of inheritance or 
life estate of a married woman, not being separate property (n), can 
only effectively be conveyed or leased by a deed duly acknowledged 
by her (p). 

Sub -Sect. 2. — Chattels Real . 

643 . To chattels real (i.e. 9 terms of years) belonging to a wife at 
the time of the marriage, or acquired by her during the coverture, 
the husband has at common law an interest in his wife’s right, 
and the right to receive the rents and profits, with power to 


(y) Robertson v. Norris (1848), 11 Q,. 13. 916. 

(h) Re Pyatt, Ex parte Royers (1884), 26 Oh. D. 31, 0. A. In this case, where 
a husband, whose wife was tenant for life, became bankrupt, and there was 
evidence that she was about to apply for a divorce, it was held that the title 
deeds ought not to be delivered to the trustee in bankruptcy, but retaiued in 
court. It was questioned whether, in ordinary circumstances, an assignee of 
the right to receive the rents during the joint lives of husband and wife, was 
entitled as of course to the custody of the title deeds, though it was acknowledged 
that the husband, in right of his interest, was entitled to such custody. As to 
custody of titlo deeds generally, see titles Heal Property and Chattels 
Beal; Sale of Land; Settlements; Trusts and Trustees. 

(V) Kinyham v. Lee (1846), 15 Sim. 396. 

(7c) Clifton v. Molineux (1585), 4 Co. Rep. 27 a. As to forfeiture of copyholds 
generally, see title Copyholds, Vol. VIII., pp. 46 ei seq . 

(/) Savcrne v. Smith (1625), Cro. Car. 7, Ex. Ch. ; as to forfeiture for waste, 
see the text, supra . 

(m) Belfield v. Adams (1615), 3 Bulst. SO. 

(w) As to separate property, see pp. 341, 377 et seq. t post. 

( 0 ) Dye v. Dye (1884), 13 Q. B. 1). 147, C. A. (a ronunciation by the husband 
of his marital right is not sufficient to give tostamentary power). As to wills 
of personal estate with the assent of the husband, see title Wills. 

(/>) See pp. 381 et seq., post , and title Real Property and Chattels Real. 
For form of acknowledgment before a commissioner, see Encyclopaedia of Forms 
and Precodonts, Vol. L, p. 217. 


Sect. 2 . 

Non- 
separate 
Property of 
Wife. 

Waste. 


Copyholds. 


Disposition 
of property, 


Chattels roal. 



824 


Husband and Wife. 


Sect. 9 . 

Non- 
separate 
Property of 
Wife. 

Testamentary 
disposition 
by husband. 


Joint 

tenancy. 


Equitable 

interest. 


Reversionary 
or contingent 
interests. 


mortgage (q) or alienate them during the coverture (r). The wife 
is entitled to them in the event of her surviving her husband, 
subject to any alienation he may have made during his lifetime (s), 
and he is entitled to them in his marital right in the event of his 
surviving her, without taking out letters of administration (t). 

The wife’s right to her chattels real by survivorship cannot 
be defeated by the will of the husband, but only by his act inter 
vivos ( u ), but the husband’s testamentary disposition, though made 
during the wife’s lifetime, will be effectual in the event of his 
surviving her (a). 

644. When the wife is a joint tenant with a third person of a 
term of years, and the joint tenancy is not severed during the 
coverture, the right by survivorship of the third person will prevail 
over that of the husband, marriage not having the effect, of itself, 
of severing a joint tenancy (b). 

645. The rights of the husband, and his pow T er of alienation, 
extend to terms of years held in trust for the benefit of the wife, 
unless they are held in trust for her separate use (c). 

They also extend to a reversionary or contingent interest, 
whether legal or equitable, of the vufe in a term of years, if, in the 
case of a contingent interest, it depends on the happening of an 
event or events which, or some of which, may happen during the 
husband’s lifetime (d), and his assignment will bind the wife 


(q) As to the effect of a mortgage with respect to defeating the wife’s right by 
survivorship, see Clark v. Burgh (1845), 2 Coll. 221 ; Bates v. Dandy (1741), 2 
Aik. 207 ; llill v. Edmonds (i852), 5 lie G. & Sin. 603 ; 1 Hit v. Hilt (1823), 
Turn. & B. 180 ; Jackson v. Varktr (1770), Amb. 687, and title Mortgage. 

(r) Incledon v. North cote (1747), 3 Atk. 430 ; Moody v. Matthews (1802), 7 Ves. 
174, 183; Hill v. Edmonds (1852), 5 I)e G. & Sin. 603. The purchase by a 
husband of the reversion to his wife’s chattels real does not of itself cause a 
merger ( Hurhy v. Hurley , [1910] 1 1. B. 86, C. A.). 

(ft) Grate v. Locroft (1592), Cro. Eliz. 287 (demise by husband of his wife’s 
teim, to commence immediately alter his death, held good against the wife 
surviving) ; and see Co. Litt. 46 b, 351 a ; Theobalds v. Hujj'oy (1724), 9 Mod. Bep. 
102 ; Moody v. Matthews , supra; I Jill v. Edmonds , supra , 

(tf) lie Bellamy , Elder v. Ptarson (1883), 25 Ch. I). 620 (wife, being entitled to 
a term subject to a life interest, died before the term vested in possession. 
Held, that it was not necessary for the husband to take out administration in 
order to complete his title); Hoe d. lioberts v. Polgrtan (1791), 1 Hy. Bl. 535; 
Moody v. Matthews , supra; 1 Boll. Abr. 345, p. 10; Co. Litt. 46 b, 351 a; and 
see title Executors and Administrators, Vol. XIV., p. 232. 

(u) As to the husband’s dispositions of his wife’s leaseholds, see title Beal 
Property and Chattels Beal. 

(a) Co. Litt. 351 a. 

(b) Co. Litt. 185 b. 

(c) Bates v. Handy (1741), 2 Atk. 207; Twncr's Case (1681), 1 Vem. 7 ; 
Hraptr's Case (1677), Ercem. (CH.) 29; Bull ode v. Knight (1675), 1 Cas. in Ch. 
260; Incledon v. Norlhcofe, supra; Cluik v. Burgh (1845), 2 Coll. 221. As to 
separate use, see pp. 341 et seq ,, post, 

( d ) Be Bellamy, Elder v. Pearson, supra ; Doe d. Shaw v. Steward (1834). 1 
Ad. & El. 300 (bequest of teim of years to A. if he should so long continue to 
inhabit the house, and after his decease or giving up possession or mortgaging 
the term, to his wife for the remainder of the term so long as she should livo 
there and continue the widow of A. and unmarried. Hold, that A. was entitled 
to assign his wife’s contingent interest). 
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surviving, though the interest may still be contingent at the time Sect. 2. 

of his death ( e ) ; but the husband cannot assign his wife’s con- Non- 
tingent reversionary interest if it is of such a nature that it cannot separate 
possibly vest in possession during the coverture (/). ^Wiie* °* 

646. The marital right of the husband does not malse him a s „bectto 
purchaser for valuable consideration, and his right by survivorship charges and 
to his wife’s term of years is subject to all charges and equities equities, 
affecting the term (g ). 


647. The husband’s power of alienation of hiB wife’s leaseholds Creditors 
for years may be taken advantage of by bis creditors during the 
coverture (7/), and will pass to bis trustee in bankruptcy (i). ri'XtT 8 


Sub-Sect. 3. — Chattels Personal and Money. 

648. At common law marriage operated as an absolute gift to Common 
the husband of all personal chattels and money belonging to the la f 'T n ? ht8 , 
wife at the time of the marriage, or acquired by her during the 0 us,an * 
coverture (k). 

The right of the husband extended to chattels belonging to the Mode of 
wife which at the time of the marriage were in the possession of enforcemcnt ‘ 
a third person, and he was entitled to bring an action of trover or 
detinue for them without joining the wife (7) ; and although he might 
join the wife as co-plaintifl if he thought fit, a conversion could not 
be alleged to the damage of loth, because the property was con- 
sidered to be in the busbai d ale ne (vt). 

The husband’s right also extended to chattels acquired by the Extent of 

right. 

(e) Ik, me v. liar t (1 831 ), 2 Pufp. & M. 3(0. 

(/) Pvlcrlcy v. Pay (1852), 10 Peav. 33 (gift of leaseholds to the wife in the 
event of her survivir g 1 er husl bi d). 

(g) Mcedy v. Maiihivs (1802), 7 Yes. 174 (annuily (hinged ly the wife on the 
teim lefore maniage. Deld to attach cn a renewal of the lease by the husband 
after her death). 

(1) Co. Lilt. 351 a (they may he sold under a writ of ft. fa .). 

(t) Pt e d. Slaw Siatard (1834), 1 Ad. & El. 300 ; and see title IhuuniuncT 
AKD JXFOIVIKOY, Yol. 31., p. 157. 

(l) Co. Litt. 3C0 a. r Jhe husband might waive his interest in his wife’s 
peisonal estate and empower her to dispose of it by will, but a geneiol assent to 
her making a will was not sufficient for this purpose. 3t was necessary to show 
that he ccnsente d to the paiticular will, and his consent might he revoked at any 
time during her life, and even after her death Lefe>re piehate (I Villtck v. Ptlle 
(1875), L. E. 7 E. L. 580; i?. v. Ihtiawcrih (1731), 2 Btra. 891; Ptnhy v. 

Philips (1740), 2 Aik. 48; Prcrfc v. Titirer (1676), 1 klcd. Pep. 211). Put if Ihe 
bust and after his wife’s death acted cn the will, or once agiccd to it, he was not 
at liberty subsequently to ret j act his assent (In the Golds of Ciijpir (1881), 6 
P. D. 34 ; Maas v. Bhtffltld (1845), 30 Jur. 417 ; Ihcck v. Turner (1676), 2 Med. 

Pep. 170). As to testamentary capacity generally, see title 'Wills. 

(/) Widgiry v. Tepjer (1877), 7 CL. II. 423, C. A . (in this case the wife was entitled 
to a share in certain engiavings in the jossessicn of A. The husband sold her 
share, subject to a stipulation that six of the engravings should he delivered to 
him in specie, and received the jurchase-mcney. The husband died while the 
six engravings w ere still in the hands of the pure baser. Held, that they formed 
part of his eslate) ; Tones v. Marshall (1663), 1 Sid. 172; Plachhorne v. Greaves 
(1674), 2 Lev. 107. Money on deposit, or on current account at a bank, is, 
however, a chose in action (Fohy v. Hill (1848), 2 H. L. Cas. 28), as to which, 
see pp. 326 et seq ., post. 

(m) NcUhrop v. Anderson (1692). 1 Salk. 114. 
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wife while living apart from him, unless she had obtained a decree 
of judicial separation or protection order (n), and to the wife’s 
personal earnings, for which he alone could sue, a payment to the 
wife not operating as a discharge unless she was authorised by the 
husband to receive payment (o). 

Sub-Sect. 4. — C/ioses in Action . 

649 . Marriage operated at common law as a qualified gift to the 
husband of his wife’s choses in action (p), conditional on his 
reducing them into possession during the coverture ( q ). Equity 
followed the law in this respect with regard to equitable choses in 
action not settled to the separate use of the wife ( r ), but subject to 
her equity to a settlement (s). 

650 . If the husband dies before reducing his wife’s choses in 
action into possession, and she survives, she is entitled to them 
absolutely (t). If, on the other hand, the husband survives the 
wife, he is entitled to recover all her choses in action not then 
reduced into possession, on taking out letters of administration (a), 
and although he may die before recovering them, they will form 
part of his estate (b). Where the husband dies before taking out 
letters of administration, two administrations must be taken out, 


(n) Bourne v. Fosbroolce (18(35), 18 C. B. (n. s.) 515. As to the effect of a 
decree of judicial separation or protection order, see p. 3*46, post. 

( o ) Ofjlcy v. Clay (18*40), 2 Wan. & O. 172 ; Dengate v. Gardiner (1838), 4 
M. & W. 5; Buckley v. Collier (1692), 1 Salk. 114. As to choses in action 
generally, see infra . 

(p) As to what are choses in action, see title Ciioses in Action, Vol. IV., 
pp. 360 et 8cq. 

( q ) Co. Litt. 351 a. 

(r) Oshorn v. Morgan (1852), 9 Hare, 432, 

(s) As to the wife’s equity to a settlement, see pp. 334 et seg ., post . 

(t) Co. Litt. 351a; Scaiven v. Blunt (1802), 7 Ves. 294 ; Langham v. Nenny 
(1797), 3 Ves. 467 ; Fleet v. Perrins (1869), L. R. 4 Q. B. 500, Ex. Ch. (money 
paid to A. to he appropriated to the wife’s use. A. wrote to her that he held 
the money at her disposal. The husband died, and then the wife. Held, that 
the wife’s representatives were entitled to recover the money from A. as a chose 
in action not reduced into possession by the husband) ; Dalton v. Midland 
Counties Rail. Co . (1853), 13 (1 B. 474, 478 (railway stock registered in wife's 
name) ; Wilkinson v. Charlesworth (1847), 10 Beav. 324 (income of trust fund to 
which wife entitled for life). 

(a) As to the husband’s right to administer to his wife’s estate, see title 
Executors and Administrators, Vol. XIV., p. 232. He does not acquire his 
right under the Statute of Distribution (22 & 23 Car. c. 10), but under the Statute 
of Frauds (29 Car. 2, c. 3), s. 24, and is not entitled under a limitation or gift to 
the next of kin of the wife or to persons who would otherwise be entitled under 
the Statute of Distribution ( Anderson v. Dawson (1808), 15 Ves. 532, 537 ; Milne 
v. Gilbart (1854), 5 De G. M. & G. 510, 0. A.; Proudley v. Fielder (1833), 2 
My. & K. 57 ; Bailey v. Wright (1811), 18 Ves. 49). Where a wife, being entitled 
to choses in action, but having no equitable or statutory separate property, made 
a will without the consent of the husband, and probate was granted, it was held 
that the executor was a trusteo for the husband, the grant of probate not 
affecting the beneficial title to the property (.Swartf v. Tranter (1890), 43 Ch. D. 
587, C. A.). 

(b) Humphrey v. Bui ten (1737), 1 Atk. 458 ; FAliot v. Collier (1747), 3 Atk. 
526; Turner y. Crane (1683), 1 Vern. 170; Grosvenor v. Lane (1741), 2 Atk. 
180 ; Proudley w. Fielder , supra ; Beits v. Fimpton (1831), 2 B. & Ad. 

273 . 
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one to the wife’s estate and the other to the husband’s estate, and 
double duty be paid accordingly (c). 

651. A gift of the income of personalty to husband and wife 
jointly operates at common law as a gift to the husband alone ( d ). 

Arrears of rent payable in respect of the life’s realty and 
accruing due during coverture belong to the wife if she survives (c), 
and if the husband survives he may recover them as her adminis- 
trator (/). In the case of a rentcharge in fee, in tail, or for life, the 
husband surviving may sue or distrain for arrears accruing due 
during the coverture without taking out letters of administration (jj). 

Marriage does not of itself operate as a severance of a wife’s 
legal or equitable joint tenancy in a chose in action, because the 
husband merely acquires the right of making the property his by 
reducing it into possession (//). 

652. In order to effect a reduction into possession, the husband 
must do something to change the property in the chose in action — 
something to divest the right of the wife and make his right 
absolute (t). 

Where a fund to which the wife is entitled has not been actually 


(<•) Tartington v. A -Q. (18(50), L. R. 4 H. L. 100 ; and see titles Estate and 
Other Death Duties, Yol. X11L, p. 3*08 ; Executors and Administrators, 
Vol. XIY., p. 183. 

(d) Be Bryan , Godfrey v. Bryan (18S0), 14 Ch. D. 516; Ward v. Ward (1880), 
14 Ch. D. 506. 

(e) Co. Litt. 351 a; Browne v. Dunnery (1617), Ilob. 20S; Temple v. Temjde 
(1600), Cro. Eliz. 79i ; Salwei / v. S alwey (1770), Ainb. 692. 

(f) Brown v. Furndell (1689), Carth. 51. 

(g) Stat. (1540) 32 Den. S, c. 37. The statute does not apply to rents reserved 
on leases for years ( Turner v. Lee (1637), Cro. Car. 471 ; Prescott v. Boucher 
(1832), 3 B. & Ad. 849). 

(h) Be Butler 1 8 Trusts , Hughes v. Anderson (1888), 38 Cb. D. 286, C. A., over- 
ruling Baillie v. Treharnt (1881), 17 Ch. D. 388. Marriage only operates as a 
severance of the wife’s joint tenancy where it would, of itself, without any act 
of the husband, divest her property and vest it in him, as in the case of chattels 
personal in possession. 

(/) Nush v. Nash (1817), 2 Madd. 133 (the father of the wife gave her a cheque 
for £10,000; she took from the bankers a promissoiy note for the amount, 
payable on demand, and delivered it to her husband; the money remained at 
the bank, except as to the sum of £1,000, which was received by the husband; 
and the husband received interest thereon until the time of his death. Held, 
that the £9,000 had not been reduced into possession) ; Widgery v. Temper (1877), 
7 Ch. D. 423, C. A. (the wife was entitled to a share in certain engravings in 
the possession of A. ; the husband sold her share, subject to a stipulation that 
six of the engravings should be delivered to him in specie, and received the 
purchase-money. Held , a reduction into possession of the entiro share of the 
wife, including the six engravings which remained in the hands of the purchaser) ; 
Heath v. Lewis , Expaite Johnson (1864), 10 Jur. (n. s.) 1093 (inoperative mort- 
gage of fund in court, held not a reduction into possession) ; Hyland v. Smith 
(1836), 1 My. & Cr. 53 (the wife was entitled to stock and cash under a will ; 
the husband wrote to the executors requesting that the stock should bo trans- 
ferred to trustees for the separate use of the wife, and that the cash should be 
paid to himself ; the cash was paid to him and a portion of it was employed in 
increasing the amount of the stock. The husband became bankrupt and died. 
Held, that the stock had not been reduced into possession, and the wife was 
therefore entitled to it by survivorship, but that the assignees in bankruptcy 
were entitled to that which had been purchased by the husband) ; and sec cases 
cited in notes, pp. 328, 329, post 
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received by the husband, it will not be considered reduced into 
possession unless the husband has at some time been in a position 
to assert his right by action for the amount as for money had and 
received to his use(/c). A mere appropriation of a fund remaining 
outstanding in the hands of executors or trustees or other persons 
liable therefor is not sufficient, although interest thereon may have 
been paid to the husband (l) or to husband and wife jointly (m) 
from time to time. 
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653. The transfer of stock, to which a wife becomes entitled 
during coverture, into her name(7i), or the transfer of her stock or 
shares (o), or of a fund in court to which she is entitled (p), into 
the joint names of husband and wife, is not a reduction into posses- 
sion by the husband. But a transfer into the name of the husband 
alone, or of some person as agent or trustee for the husband, is a 
reduction into possession 

654. The actual receipt by a husband in that character of 
money due to the wife, or the receipt thereof by an agent, whether 
authorised by the husband alone or by husband and wife jointly, is 
a reduction into possession, and an agent so authorised maybe sued 


(k) Aitchison v. Dixon (1870), L. R. 10 Eq. 589 (A., 13., and C. were trustees 
of a will ; 13., who was A.’s solicitor, opened an account in the name of “ the 
executor of X.” A.’s wife was entitled to a share under the will, for which 13. 
drew a cheque in her name, and the money was invested in a debenture taken 
in the names of B. & D. as trustees for her. Held, that there had been no 
reduction into possession by A.) ; Parker v. Lechmere ( 1879), 12 Ch. D. 250 (a 
cheque for £995 was paid to a wife in respect of a legacy; the husband and 
wife indorsed the cheque and they went together to the husband’s bank, where 
the wife, with the husband’s assent, told the manager to open an account in her 
name, and credit £800 to that account, and to credit the balance of £195 to the 
husband’s account; the husband never interfered with her account, on which 
she alone drew cheques. Held, that the £8()0 was not reduced into possession). 

(/) Dash v. Nash (1817), 2 Madd. 133 ; Twisden v. Wise (1683), 1 Vern. 161 
(money left in hands of trustees) ; Blount v. llcstland (1800), 5 Yes. 515 (legacy 
charged on land ; interest paid by the executrix to the husband from time to time 
as it became due); How man v. Cor it (1090), 2 Vern. 190 (wife entitled before 
marriage to a sum charged on her brother's estate ; tho brother in a marriage 
settlement covenanted to pay it to tho husband, and he received interest thereon 
from time to time, but died without getting in the principal, lield, not reduced 
into possession) ; Top ham v. Morccraft (1858), 8 E. & 13. 972 (receipt by 
husband of a bill of exchange for a portion of a sum due to his wife held not a 
reduction into possession); Harwood v. Fisher (1834), 1 Y. & C. (ex.) 110 
(agreement to sell to devisees legacy charged on realty, and receipt of interest 
thereon held not a reduction into possession). 

( m ) Be Sell*/, Ex parte Norton (1856), 8 De G-. M. & G. 258, C. A, ; and see 
Be Bay ley's Estate , Ex parte O'Connell (1863), 16 I. Ch. It. 215. 

(• n ) Wildman v. Wildman (1803), 9 Ves. 174; Byland v. Smith (1836), 1 
My. & Or. 53. 

(o) Nicholson v. Drury Buildings Estate Co . (1877), 7 Ch. D. 48. 

\p) Prolev. Soady (1868), 3 Ch. App. 220. 

(q) See Be Jenkins (1828), 5 Ituss. 183, where the husband having been found 
lunatic, the wife was appointed committee of his person and estate, and stock, 
which was standing in the name of a trustee for the wife, was under an order 
of the court transferred to the name of the Accountant-General in the matter of 
the lunacy, and a portion of it was sold and the proceeds applied in payment of 
costs. It w r as held that the stock was reduced into possession, and that the 
wife was not entitled to it by survivorship. And see Roche y. Roche (1844), 7 
L Eq. R. 436. 
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by the husband alone (r). But a deposit of money in the joint 
names of husband and wife, with a direction by the husband to the 
depositee to keep it separate from his other moneys (s), or the receipt 
or possession of money by the husband in the character of trustee 
for the wife (t), is not a reduction into possession. 

655. The rule requiring reduction into possession in order 
to complete the title of a husband applies to bills of exchange, 
promissory notes and other negotiable instruments, and the mere 
receipt by the husband of interest thereon is not a reduction into 
possession (a). 

But a bill of exchange or promissory note payable to a wife 
passes by the indorsement of the husband alone, the indorse- 
ment operating as a reduction into possession (b). No interest in 
such a bill or note, not being separate property, passes by the wife’s 
indorsement, even if she carries on a separate trade and indorses it 
for a separate trading debt (c), unless the indorsement is made with 
the authority of the husband (d). 

656. A husband cannot sue alone in respect of debts or other 
choses in action due or belonging to the wife before marriage, but 
he must join the wife as co-plaintiff (e). 


(r) 1 Roll. Abr. 342, 350; Rrcs v. Keith (1840), 11 Sim. 3S8; Widyery v. Tepper 
(1877), 7 Ch. D. 423, C. A. (sale by husband of wife’s share in property, and 
receipt by him of purchase-money); He Barber y Hardier v. Chapman (1S79), 11 
Ch. D. 442 (receipt by an agent appointed by husband and wife of money, part 
of the estate of an intestate, of which the wife was administratrix. Held, a 
reduction into possession of her share in the money) ; Fled v. Herrins (1869), 
L. R. 4 Q. 13. 500, 508, Ex. Ch. (if the money is actually received by an agent 
for the wife, or is paid into a bank used by husband and wife, so that the receipt 
is that of the wife, that is primd facie a reduction into possession, becauso hor 
roceipt is primd facie a receipt by the husband); Boswell v. Karle (1806), 12 
Yes. 473. In Royers v. Bolton (1880), 8 L. R. Ir. 69, it was held that the receipt 
by a wife without her husband’s authoiity of a debt contracted with her before 
marriage operated as a reduction into possession. 

(*) Scrutton v. Hattillo (1875), L. R. 19 Eq. 369. 

( t ) Baker v. Hall (1800), 12 Yes. 497, where a trustee and executor married 
one of the residuary legatees ; Wall v. Tomlinson (1810), 16 Yes. 413. As to 
where tho husband, being an executor, is indebted to the estate in which his 
wife is beneficially interested, see Re Briant , Boulter v. Shackel (1888), 39 Ch. D. 
471, and Knight V. Knight (1874), L. R. 18 Eq. 4S7. 

(a) Hart v. Stephens (1845), 6 Q. 13. 937 (husband received interest during 
his wife’s life on a promissory note belonging to her before marriage. Held, not 
a reduction into possession, and that the payments of interest for the purpose of 
tho Statute of Limitations must be considered as having been made to the 
husband as the wife’s agent) ; Caters v. Madeley (1840), 6 M. & W. 423 
(promissory note receivod by wife during covorture); Howard v. Calces (1848), 
3 Exch. 136 ; Richards v. Richards (1831), 2 B. & Ad. 447 ; Scarpellini y. Atclicson 
(1845), 7 Q. B. 804 ; AT Neil age v. Holloway (1 SIS), 1 B. & Aid. 218. For the 
general law relating to negotiable instruments, see title Bills of Exchange, 
Promissory Notes and Negotiable Instruments, Yol. II., pp. 457 et seq . 

(b) Mason y. Morgan (1834), 2 Ad. & El. 30. 

(c) Barlow v. Bishop (1801), 1 East, 432; and see Scarpellini v. Atclieson y 
supra . Since 1870, however, all property acquired by means of separate 
trading by the wife is her separate property ; soe p. 350, post. 

(d) Prestwick v. Marshall (1831), 7 Bing. 565 ; Prince v. Brunatte (1834), 1 
Bing. (n. c.) 435 ; Cotes v. Davis (1808), 1 Camp. 485. 

(e) Hardy y. Robinson (1663), 1 Keb. 440 ; Tirell v. Bennet (1666), 2 Keb. 89; 
Milner v. Milnes (1790), 3 Term Rep. 627 ; Rumsey v. George (1813), 1 M. & S. 
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But he may sue alone fox the recovery of choses in action 
accruing to the wife, and in respect of all covenants and contracts 
entered into with her, during the marriage (/), and also for arrears 
of rent reserved on a lease of the wife’s estate (g). 

In an action on a contract during coverture, where the con- 
sideration moves wholly or partly from the wife, the husband may, 
if he thinks fit, instead of suing alone, give her an interest by 
joining her as co-plaintiff (/() ; and where money is received for the 
use of the wife in virtue of a joint authority given by husband and 
wife, they may sue for it jointly, and in such case the defendant is 
not entitled to set off a debt due to him from the husband (i). 
Husband and wife may also sue jointly for the dividends on stock 
of which she is the registered proprietor (/c). 


Survival to 
wife of 
beucfit of 
judgment. 


657 . Where a wife is a party to an action for the recovery of her 
non-separate chose in action, and the husband dies after obtaining 
judgment but before execution, the benefit of the judgment survives 
to the wife ( l ). But if the action is brought by the husband alone, 
and he dies after obtaining judgment, that is a reduction into 
possession, and his representatives are entitled as against the wife 
surviving (/). 

Similarly, a decree in a joint suit by husband and wife in 
equity is not a reduction into possession, and the wife is entitled 
to the benefit of the decree if the husband dies before further pro- 
ceedings are taken {m), except where by the decree the money is 
ordered to be paid to the husband (n) or applied to his use (o). 


176; Sherrington v. Yales (1844), 12 M. & W. 855, Ex. Ch. (promissory note) ; 
bates v. Dandy (1741), 2 Atk. 207 (bond). M'Neilage v. Iloiloway (1818), 1 
13. & Aid. 218, and Be Shaw , Ex parte Barker (1821), 1 Gl. & J. 1, to the 
contrary, must bo considered not to be law. As to the position of the husband’s 
trustee in bankruptcy, see p. 38 1 , post. 

(/) Hilliard v. JIamhridge (1648), Aleyn, 36; Ankerslein v. Clarke (1792), 4 
Term Rep. 616; Philliskirk v. Pluckwell (1814), 2 M. & S. 393; Coppin v. 

(1728), 2 P. Wins. 497; Day v. Padrone (1740), 2 M. & S. 396, n.; 

Howell v. Maine (1691), 3 Lev. 403 ; Bret v. Cumberland (1616), Cro. Jac. 399 ; 
Tregmiell v. Beene (1636), Cro. Car. 437; Bates y. Dandy , supra ; Howard v. 
Oakes (1848), 3 Exch. 136. 

(g) Beaver v. Lane (1677), 2 Mod. Rep. 217. 

(h) As, for instance, in an action on a covenant concerning her land 
( Aleherry v. Walby (1719), 1 Stra. 229; Dunslon v. Burwell (1748), 1 Wils. 224), 
or ou a bond or note given to her ( Howard v. Oakes (1848), 3 Exch. 136; 
Philliskirk y. Pluckwell , supra), or a contract in consideration of her services 
( Brashford v. Buckingham (1608), Cro. Jac. 77, 205; Fountain v. Smith (1659), 
2 Sid. 128), if the promise is made to her (Buckley v. Collier (1692), 1 Salk. 114 ; 
King v. Basingham (1723), 8 Mod. Rep. 199). But not where the only con- 
sideration is money paid by her, because the money must necessarily be her 
husband’s (Abbot v. Bloficld (1622), Cro. Jac. 614). 

(?) Jones v. Cuthbertson (1873), L. R. 8 Q. 13. 504, Ex. Ch. 

(&) Dalton v. Midland Counties Bail . Co. (1853), 13 C. B. 474. 

(/) Oglander v. Baston (1686), 1 Vern. 396. 

(m) Nanney v. Martin (1663), 1 Cas. in Ch. 27 ; Bond v. Simmo?)8 (1711), 3 
Atk. 20; Macaulay v. Philips (1798), 4 Yes. 15; Murray v. Elibank (Lard) 
(1804), 10 Yes. 84, 91 ; Johnson v. Johnson (1820), 1 Jac. & W. 472. 

(n) Hey gate v. Annesleg (1791), 3 Bro. C. C. 362. 

(o) Packer v. Wyndham (1715), Prec. Ch. 412 ; Tidd y. Lister (1854), 3 De 
G. M. & G. 857 (incomo of wife’s life estate ordered to be received by a receiver 
and applied in payment of her husband’s debts. Held, that arrears in the hands 
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II a dispute with reference to a wife’s chose in action is 
referred to arbitration, an award that the money shall be paid to 
the husband is a reduction into possession ( p ). 

658 . A husband may release his wife’s non-separate choses in 
action, whether legal or equitable, and whether accruing to the wife 
before or during the marriage, not being reversionary interests, 
so as to bind the wife on her surviving him (q). 

659 . The bankruptcy of a husband does not of itself operate as 
a reduction into possession of his wife’s choses in action (?•), and the 
trustee in bankruptcy acquires no further or better right in respect 
thereof than belonged to the husband (s). If, therefore, the husband 
dies before a reduction into possession by the trustee, the wife is 
entitled by survivorship as against him ( t ). The husband’s trustee 
in bankruptcy cannot sue alone in respect of a debt due to the wife 
before marriage (a). 

In respect of all non-separate choses in action other than those 
completely assignable at law, such as money in the funds, stock, or 
shares in companies, or a debt secured by a mortgage of a term of 
years, the trustee in bankruptcy of the husband takes subject to 
the wife’s equity to a settlement (6). 

660 . A husband may transfer money in the funds standing in 
his wife’s name (c), or assign a mortgage for a term of years vested 
in her (d), or indorse and negotiate bills of exchange, promissory 
notes, or other negotiable instruments payable to her ( e ) : the transfer 
or assignment in such cases being complete at law operates as a 
reduction into possession by the husband. 

A husband has no power to assign a debt secured by a mortgage 
in fee to the wife, because the estate, not being assignable by him, 
continues in the wife, and carries to her, on her surviving him, the 
money secured thereby with it (J ). 

When a chose in action of the wife, completely assignable at law, 


of tho receiver not paid away were reduced into possession by the effect of the 
order). 

( p ) Oylander v. Baston (1686), I Yern. 396. 

(q) Morton v. Hopkins (1669), 3 Dyer, 271 a; Bates v. Dandy (1741), 2 Atk. 
207 (bond debt); 2 Roll. Abr. 410; Gilb. 88 (legacies bequeathed to wife); 
Hore v. Berber (1842), 12 Sim. 465 (amount secured by bond before marriage). 

(r) Mitford v. Milford (1803), 9 Ves. 87 ; Parlcer v. Dykes (1698), 1 Eq. Cas. 
Abr. 64 ; Qayer v. Wilkinson (1773), 1 Bro. C. C. 50, n. 

( 8 ) Ex parte Coysegame (1754), 1 Atk. 192. 

(t) Pierce v. Thornely (1828), 2 Sim. 167, where the husband died pending 
proceedings by the trustee for the recovery of a legacy to which the wife was 
entitled. 

(a) Sherrington v. Tates (1844), 12 M. & W. 855, Ex. Ch. (promissory note 
given to the wife before marriage). Whether tho trustee in bankruptcy cai*sue 
jointly with the wife in such a case, quxre ( ibid .). As to the powers of tho 
husband to sue, see p. 329, ante. 

(b) See pp. 334 et scq. 9 post. 

(c) Pringle v. Hodgson (1798), 3 Yes. 617 ; Wildman v. Wildman (1S03), 9 Yes. 
174, 177. 

(d) As to the power of the husband to assign chattels real vested in the wife, 
see p. 324, ante. 

(e) See p. 329, ante. 

(/) Packer v. Wyridhqm (1715), J?rec. Oh. 412, 413. 

XYJ. 
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is mortgaged by tlie husband, that is only a reduction into possession 
to the extent of the mortgage debt, even if the equity of redemption 
is reserved to himself 

661 . In the case of equitable choses in action, and such legal 
choses as are not assignable at law independently of the Judicature 
Act, 1873 ( h ), an assignment by the husband does not bind the wife 
unless it is for valuable consideration (i), and the chose in action is 
immediately recoverable (A), while in any case the assignee takes 
subject to the wife’s equity to a settlement^)* An assignment by 
w r ay of equitable mortgage is effectual, but only to the extent of the 
mortgage debt ( m ). 

662 . A husband is not entitled to receive or give a discharge for 
a reversionary chose in action of his wife until it falls into 
possession (?*)• 

If it becomes due, and is reduced into possession by the husband, 
during the coverture, ho is entitled to it as in the case of other 
choses in action; on the other hand, if it does not become payable, 
or is not reduced into possession, during the husband’s lifetime, 
iho wife surviving him is entitled to it (o). 

Where the wife is entitled to such an interest in personalty, and 
dies while it is still reversionary, leaving the husband surviving, he 
is entitled to it on taking out letters of administration, and the right 
in the event of his bankruptcy will pass to the trustee in bankruptcy, 
whose title is not affected by the circumstance that the bankrupt 
dies before the fund is reduced into possession by the trustee (j>). 

663 . A husband cannot assign or mortgage a contingent or 
reversionary chose in action of his wife which is so limited that it 
cannot by any possibility vest in possession before his death, so as 
to defeat her right by survivorship (q), even with her consent (r), 
otherwise than by deed acknowledged by her (s). 

(g) Pigott v. Pigott (1367), L. It. 4 Eq. 519 (mortgage of land tax; wife 
surviving, held entitled, subject to the mortgage). 

(h) 36 & 37 Viet. c. GO, s. 25 (6). An assigneo under this statute takes 
subject to all equitios. 

(i) Bates v. Dandy (1741), 2 Atk. 207 ; Wright v. Rutter (1795), 2 Ves. 673 ; 
Johnson v. Johnson (1820), 1 Jac. & W. 472; Stamper v. Barker (1820), 5 Madd. 
157. 

(/c) Bates v. Dandy , supra ; Salisbury (Earl) v. Newton (1759), 1 Eden, 370. 
As to reversionary chosos in action, see p. 333, post . 

7) Blount v. Bestland (1800), 5 Ves. 515 ; see pp. 334 tt seg., post. 

fm) Bates v. Dandy, supra . 

[n) Harley v. Harley (1852), 10 Hare, 325. Trust to pay the interest of 
residue of personalty to the wife for five years, and then to pay her the capital. 
Held, that the husband was not entitled to receive the capital, and was unable 
to give a discharge therefor, during the five years. 

‘ Purdew v. Jackson (1824), 1 ltuss. 1. 

p) Drew v. Long (1853), 22 L. J. (oh.) 717. 

[<7) Belcher v. Hudson (1609), Cro. Jac. 222; Oage (or Gray) v. Acton (1700), 
1 Salk. 325; Dalbiacv. Dalbiac (1809), 16 Ves. 116, 122. 

(r) Richards v. Chambers , Seaman v. Duill (1805), 10 Ves. 580 ; Lee ▼. 
Muggeridge (1812), 1 Ves. & B. 118 ; Fraser v. Baillie (1780), 1 Bro. 0. C. 518. 
An assurance policy on the life of the husband is a reversionary chose in action 
which can only effectively be assigued by a deed acknowledged (Be Turner . 
Turner v. Fitzroy (1892), 66 L. T. 758). 

(a) As to assignment by deed acknowledged, see p. 381, 
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If the chose in action is one which may fall into possession 
daring the coverture, the husband may assign it for valuable con- 
sideration so as to place the assignee in as favourable a position as, 
but not more favourable than, himself (t). If, therefore, the chose 
in action does not become recoverable during the husband’s life- 
time, the assignment will not defeat the wife’s right by survivor- 
ship ( u ) ; and even if it does become recoverable during the 
husband’s lifetime, the wife’s right by survivorship will not be 
defeated unless the assignee also reduces it into possession before 
the husband’s death (a). 

664. A wife has no power, even by consent in open court, to 
dispose of her reversionary choses in action otherwise than by deed 
acknowledged (£>), and the fact that she joins in an assignment by 
the husband in any other form does not preclude her from asserting 
her right by survivorship against the assignee, or from otherwise 
altering the effect of .the assignment (c). 

A release by the husband, or by husband and wife, of the wife’s 
reversionary choses in action is as inoperative as an assignment 
against her right by survivorship (d). 

A wife cannot, even with the assent of her husband, dispose of 
her non-separate reversionary choses in action by will (e). 

665. The court may sanction a bond fide compromise of a suit 
relating to a fund in which a married woman has a reversionary 
interest (/). 


(<) Ellison v. Elwin (1843), 13 Sim. 309 ; La Vasseur v. Scratton (1844), 14 
Sim. 11G ; lie Insole (1805), L. B. 1 Eq. 470. 

(ii\ Purdew v. Jatk*on (1824), 1 Buss. 1 ; Ilonner v. Morton (1828), 3 Buss. 65. 

(a) Prole v. Soady (1808), 3 Ch. App. 220 (stop order on fund in favour of 
mortgage© is not a reduction into possession;; Ashby v. Asliby (1844), 1 Coll. 
549, 653 ; Ellison v. E/win, supra; La Vasseur v. Scratton, supra ; Borton v. 
Borton (1849), 16 Sim. 552. 

(b) As to assignment by deed acknowledged, see p. 381, post. 

(c) He Elcom, Layborn v. Qrover Wright , [1894] 1 Ch. 303, C. A. ; Re Insole 
(1865), L. B. 1 Eq. 470; Re Emery's Trusts (1884), 50 L. T. 197 (a mortgage 
t>y husband and wife of her non-separate reversionury chose inaction, othorwiso 
than by deed acknowledged, is only effectual as a mortgage of the husband’s 
interest); Re Turner , Turner v. Fitzroy (1892), 66 L. T. 758 (two life policies 
were assigned by a husband in trust for nis wife, her executors, administrators 
and assigns, absolutely. In 1883 husband and wife purported to revoke the 
trusts, and to resettle the policies on the wife during widowhood, with remainder 
to the children. In 1888 the husband died, and in 1891 the widow married 
again. Held, that the deed of resettlement was inoperative to defeat the wife’s 
right by survivorship, and that the mere fact of her receiving the income of tho 
policy moneys was not an election to confirm the resettlement, and that she 
was entitled to the proceeds absolutely) ; Stiffe v. Everitt (1836), 1 My. & Cr. 37 
(husband cannot assign wife’s life interest in a fund, even with her concurrence, 
otherwise than by deed acknowledged, but can only dispose of her interest 
during the coverture) ; Prole v. Soady, supra (mortgage of fund by husband and 
wife jointly) ; Purdew v. Jaclcson, supra; Homier v. Morton, supra; Whittle v. 
Henning (1848), 2 Ph. 731 ; Borton v. Borton, supra ; Box v. Box (1843), 1 Drury 
temp. Sug. 42. 

(d) Rogers y. Acnster (1851), 14 Beav. 445. 

e) Willock v. Noble (1876), L. B. 7 H. L. 580. 

/) Wall v. Rogers , Wall v. Ogle (1869), L. B. 9 Eq. 58 (action against trustee 
lor breach of trust in relation to the fund in which the wife was interested). 
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666. On a dissolution of marriage the wife is entitled absolutely 
to all her choses in action which have not then been reduced into 
possession by the husband or by his assignee or mortgagee^). For 
this purpose the decree of dissolution dates from the decree nisi (/t). 

On a decree of judicial separation, any chose in action, not 
reduced into possession at the date of the decree, which falls into 
possession while the separation continues, becomes the absolute 
property of the wife as if she were a feme 8ole(i). 

A protection order on the ground of desertion has the same 
effect with respect to the wife’s choses in action not reduced into 
possession at the date of the desertion, to which the protection 
order dates back, as a decree of judicial separation (k). 

Sub-Sect. 5 . — Equity to a Settlement . 

667. Whenever it is necessary for the husband or his assignee 
to apply to a court of equity to enable him to recover the wife’s 

(g) Wells v. Malbon (1862), 31 Beav. 48 (share of residue to which wife 
entitled not received at date of dissolution) ; Swift v. Wenman (1870), L. R. 
10 Eq. 16 ; Heath v. Lewis , Ex parte Johnson (1864), 4 Gift. 665 (fund in court ; 
colonial diyorce at suit of husband. Held, wife ontitled as against a mortgagee 
of the husband); Wilkinson v. Qibson (1867), L. B. 4 Eq. 162 (reversionary 
interest in stock : after the decree of dissolution the interest fell into possession, 
and she took steps to realise, but died before the fund was recovered. Held, 
that all rights of the husband depending on the marriage ceased at its dissolu- 
tion, and that the wife’s executors were entitled to the stock). See also 
Codringlon v. Lindsay (1873), 8 Ch. App. 678. 

( h ) Prole v. Soady (1868), 3 Ch. App. 220 (wife had a reversionary interest in 
a fund in court ; husband and wife joined in mortgage of her interest, the deed 
not being acknowledged ; an order for payment to the mortgagee was made 
between decree nisi and decree absolute. Hold, that the wife was entitled as 
against the mortgagee, the order for payment being inoperative). As to 
dissolution of marriage generally, see pp. 473 et seq ., post . 

{%) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 25 ; Matrimonial Causes 
Act, 1858 (21 & 22 Viet. c. 108), s. 8 ; Re Ford (1863), 32 Beav. 621 ; Johnson v. 
Lander (1869), L. R. 7 Eq. 228 ; Re Insole (1856), L. R. 1 Eq. 470 (wife joined 
husband in mortgaging reversionary interest, the deed not being acknowledged ; 
the interest foil into possession after she had obtained a decree of judicial 
separation, and while she was still living apart. Held, that she was entitled as 
against the mortgagee). As to judicial separation genorally, see p. 600, post. 

(Jc) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21 ; Matrimonial 
Causes Act, 1858 (21 & 22 Viet. c. 108), ss. 8, 9 ; Re Emery's Trusts (1884), 50 
L. T. 197 (wife entitled to two funds subject to life interests ; they were mort- 
gaged by husband and wife by deed not acknowledged ; the tenant for life of one 
fund died, and the wife obtained a protection order before reduction into posses- 
sion ; husband and wife subsequently resumed cohabitation, and then the other 
tenant for life died. Held, that both funds belonged to the wife as a feme sole 
during the separation, and that she was entitled as against the mortgagees) ; 
Re Coward and Adam's Purchase (1875), L. R. 20 Eq. 179 (legacy charged on 
realty not reduced into possession at the time of the desertion) ; Nicholson 
v. Drury Buildings Estate Co. (1877), 7 Ch. D. 48 (wife’s shares transferred 
to joint names of husband and wife, with her assent; in 1874 she obtained a 
protection order ; in* 1876 tho company went into voluntary liquidation, and 
the liquidator sent a notice to husband and wife proposing to refund J6900 
in respect of tho shares. Held, that the wife was entitled to the money 
as accruing to her after the desertion, the transfer into the joint names not 
being a reduction into possession). On application by a married woman 
who has. obtained a protection order, suing as a feme sole , for payment out of 
a fund in court, the court will require evidence that the separation is a 
continuing one, and that no settlement has been made, but her affidavit on 
these points will be sufficient (Ewart v, Chubb (1875), L. R. 20 Eq. 454). 
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property, the court may stipulate, as the consideration for lending 
its assistance, that a proper provision shall be made out of the 
property for the wife and children ( l ). This right to a provision is 
known as the wife’s equity to a settlement, and is based on the 
maxim that “ he who comes into equity must do equity ” (to). Its 
existence depends on the law of the domicil of the parties (n), and 
it has no application to the equitable or statutory separate property 
of a married woman (o). 

668 . A wife has no equity to a settlement out of property which 
can be recovered by the husband or his assignees at law, without 
the assistance of a court of equity (p), except where the property, 
though in its nature legal, becomes from collateral circumstances 
the subject of a suit in equity ( q ). Her equity, for instance, is not 
available as against a legal mortgagee of her chattels real (r), nor as 
against the husband or his trustee in bankruptcy in respect of a 
debt secured by a mortgage of a term of years ($). 

But the equity to a settlement attaches to all unsettled equitable 
estates and interests (t) 9 whether the title of the wife accrued before 
or after the marriage (a), and also to legal interests for the recovery 
of which proceedings in a court of equity may, in the circum- 
stances, be necessary (b). 

A settlement of a portion of the property does not deprive the 
wife of her equity to a settlement as regards the residue (a), and 


(l) Oxemhn v. Oxenden (1705), 2 Vern. 493 ; Slur {/is v. Champneys (1839), 6 
My. & Cr. 97 ; Clark v. Cook (1849), 3 De G. & Sm. 333. 

(???) Warren v. Newton (1844), 7 I. Eq. It. 211 ; see title Equity, Yol. XIII., 
p. 70. 

(n) He Marsland (18SG), 55 L. J. (cn.) 581. 

(v) See pp. 341 et sey., post. 

Ip) Hosvil v. Brander (1718), 1 P. Wins. 458. See pp, 325, 329, 330, ante . 
The right depends on the control which courts of equity exercise over property 
falling under their domination. 

(7) lie I I ram. Ex parte Blagden (1815), 2 Rose, 219; Oswell v. Probert (1795), 
2 Vos. G80 (fund arising from real estate sold under a decree, the wife’s interest 
in the estate being legal, but it being necessary to come into equity to get the 
benefit) ; Boxall v. Boxall (1884), 27 Ch. D. 220, where the wife sold her lease- 
holds for years and the husband took proceedings in equity to set aside the 
sale; Oaburn v. Morgan (1852), 9 Ilaro, 432 (reversionary interest); Freeman v. 
Fairlie (1847), 11 Jur. 447 (rent of realty, the subject of a Chancery suit, paid 
into court). 

(r) Hill v. Edmonds (1852), 5 De G. & Sm. 603; Ilutchell v. Eggleso (1851), 1 
I. Ch. R. 215. 

(*) Bosvil v. Brander (1718), 1 P. Wms. 458 (debt secured by mortgage of a 
term of years ; no equity to settlement against husband’s assignees in bank- 
ruptcy) ; and see pp. 324, 331, ante. 

(t) Barnes v. Robinson (1863), 9 Jur. (n. s.) 245 (equitable life interest in 
roalty) ; Cleaves v. Paine (1863), 1 De G. J. & Sm. 87 (equity of redemption of 
mortgaged property); Wortham v. Pemberton , Newenham v. Pemberton (1847), 1 
De G. & Sm. 644 (tenancy in tail in possession subject to a jointure term is 
equitable for this purpose during the term) ; Ruffles v. Alston (1875), L. It. 19 
Eq. 539 (debt secured by promissory note of the wife’s brother, who had con- 
stituted himself a trustee of the debt); Elibank (Lady) v. Montolieu (1801), 5 
Yes. 737 (share as next of kin of intestate) ; Hanson v. Keating (1844), 4 
Hare, 1. 

(a) Barrow v. Barrow (1854), 18 Bear. 529. 

(b) See note (7), supra . 
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Husband and Wife. 


Sect. 2. 

Non- 
separate 
Property of 
Wife. 


she has the same equity in respect of a life interest as of an absolute 
interest (c). The equity attaches to sums however small ((f). 

A wife has no equity to a settlement out of personalty given to or 
in trust for her and her husband jointly, because, owing to the 
common law doctrine of the unity of the person, the husband takes 
the whole, equity in this respect following the law in the absence of 
a trust for the separate use of the wife ( e ). 


now 669. It is not necessary for the wife to wait until proceedings 

enforceable, are taken by the husband or his assignees before claiming her 

equity to a settlement. Where the property is purely equitable, or 
it is clear that proceedings in equity will be necessary to recover it, 
the right of the wife may be enforced at her own suit (/). 

An immediate order for giving effect to the equity to a settlement 
may be made in an administration action, although the fund in 
which the wife is interested is not distributable until further 
consideration, and the amount of her share has not been 
ascertained (g) . 


Cannot V*e 
prejudiced 
\>y set-off. 


670. An executor or administrator cannot retain or set off a 
debt due irom tbe husband to the prejudice of the wife’s equity to 
a settlement (Jt). 


o! 671. The equity to a settlement is so far personal to the wife 
children. that the children have no independent claim (i), and if she dies 

without asserting her equity, the children cannot Bet it up against 
the husband surviving (A) . 

A claim, however, by the wife must be made for the benefit of the 
children ( l ) as well as herself, and if, on a claim being made by her, 
the matter is referred to the master for report, the children are 
entitled to the benefit of the decree, although the wife dies before 
the report is made (///). So, if, on a claim being made by the wife, 


(c) Taunton v. Morris (1879), 11 Ch. D. 779, C. A. ; Steed v. Galley (1833), 2 
My. & It. 52 ; Gilchrist v. Cator (1847), 1 De G. & Sm. 188 ; Gardner v. Marshall 
(1845), 14 Sim. 575, 

(d) lie Kincaid (1853), 1 Drew, 320. 

\e) lie Bryan , Godfrey v. Bryan (1880), 14 Ch. D. 516; Atchcson v. Atcheson 
(1849), 11 Beav. 485 ; Ward v. Ward (1880), 14 Ch. D. 506. 

(/) EUbank ( Lady ) v. Montalim (1S01), 5 Yes, 737 (bill by wife as next of 
kin against her husband and the administrator); Osborn v. Morgan (1852), 9 
Haro, 432 (suit by wife in respect of reversionary interest) ; Barnes v. Hob in son 
(1863), 9 Jur. (ar. s.) 245. 

[g) Re Robinson's Settled Estate . , Robinson v. Robinson (1879), 12 Ch. D. 18S (peti- 
tion for equity to settlement after judgment and before further consideration). 

(Zi) EUbank {Lady) v. Montvliev , supra; Carr v. Taylor (1805), 10 Ves. 574; 
Re Cordwell's Estate , White v. Gordwell (1875), L. R. 20 Eq. 644 ; Re B riant, Ponlter 
v. Shackel (1888), 39 Ch. D. 471; questioning Knight v. Knight (1874), L. R. 18 
Eq. 487, contra , where the husband was sole executor, and largely indebted to 
the estate. As to retainer and set-off by personal representatives, see title 
Executors and Administrators, Vol. XIV., pp. 256, 328. 

(i) Hodgens v. Jlodgens (1837), 4 Cl. & Fin. 323, H. L. 

{k) Scriven v. Tapln; (1765), 2 Eden, 337 ; Murray v. EUbank {Lord) (1806), 
13 Yes. 1 ; Lloyd v. Williams (1816b 1 Madd. 450. 

(/) Including her children by a former maniage {Conington v. Gilliat , [1876] 
W. N. 275). 

(m) Groves v. Perkins (1834), 6 Sim. 576, 584; Groves v. Clarke (1S36), 1 
Keen, 132. 
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the terms of a settlement are agreed upon by counsel for the parties, Sect. 2. 
the children are entitled to the benefit of the compromise, and to Non- 
have the agreement carried out, although the wife dies before any separate 

further steps are taken (n). Property of 

But the children have no claim except under a contract or decree 


in the wife's lifetime ( 0 ), and should the husband have died pending 
the proceedings, and before the settlement is made, they have no 
equity as against the wife's right by survivorship (p). 

Although an order for a settlement is made, the wife may subse- 
quently waive the benefit of it, so as to deprive the children, by 
giving her consent in open court (q ) ; but after claiming her equity 
as against the trustee in bankruptcy of the husband, she cannot 
afterwards release it, in favour of her husband, so as to deprive 
the children of the benefit (r). Unless in such case she waives 
the equity in favour of the trustee in bankruptcy, it attaches 
unalterably for the benefit of the children (?•). 

672. The proportion of the property to be settled on the wife Terms of 
and children is a matter of judicial discretion, to be determined settlement, 
according to the circumstances of each particular case (s). 

In the absence of special circumstances, the general rule is to 
settle one-half on the wife and children, with an ultimate remainder, 
in default of children, to the husband (t). 

The court will not, as a general rule, interfere with the husband's 
right by survivorship in default of children ( u ). 

All the circumstances are, however, to be taken into considera- 
tion (s ) ; and, in particular, the insolvency of the husband ; his 
desertion, cruelty, or adultery ; whether he contributes to the 
wife’s support or not ; whether there has been any previous settle- 
ment; and what property of the wife lie has already had, are all 
matters which are considered material (a). 


(n) Lloyd v. Mason (1845), 5 Hare, 149. 

(o) Wallace v. Auldjo (1863), 2 Drew. & Sin. 216 (bill filed, and wife died before 
any further Btop taken); De la Garde v. Lempriere (1843), 6 Bcav. 344 (wife 
legatee ; bill for administration, but no claim to equity to a settlement) ; Baker 
v. Bayldon (1848), 8 Hare, 210 (wife defendant in suit for administration ; diod 
before putting in answer). 

(p) Johnson v. Johnson (1820), 1 Jac. & W. 472* 

(q) Lloyd v. Williams , (1816), 1 Madd. 450, 4C7. 

(V) Barker v. Lea (1822), Madd. & G. 330. 

\e) Be Brianty Boulter v. Shaded (1888), 39 Ch. D. 471 ; Taunton v. Morris 
(1879), 11 Ch. D. 779, 0. A. ; Barrow v. Barrow (1854), IS lleav. 529 ; Be 
Erskinds Trust (1855), 1 K. & J. 302 ; Green v. Otte (1823), 1 Sim. & St. 250. 
And see note (a), infra . As to wards of court marrying without leave of the 
court, see title Infants and Children. 

($) Boberts v. Cooper , [1891] 2 Ch. 335, C. A.; Spirett v. Willows (1866), 1 
Ch. App. 520 ; Marshall v. Gibbinys (1855), 4 I. Ch. It. 276; Barrow v. Barrow , 
supra; Jewson v. Moulson (1742), 2 Atk. 417; Brown v. Clark (1796), 3 Ves. 
166; Pringle v. Hodgson (1798), 3 Yes. 617, 620; Steinmetz v. Ualthin (1820), 
1 Gl. & J. 64 ; Be Gordon , Ex parte O'Ferrall (1822), 1 Gl. & J. 347. 

fuj Be Suggitt's Trusts (1868), 3 Ch. App. 216 ; Spirett v. WillowSy supra . 

(a) In the following cases, the husband being insolvent, the whole was 
settled on the wife and children against him and his assignees in bankruptcy 
Taunton v. Morris , supra; Newman v. Wilson (No. 2) (1862), 31 Beav. 34; 
Be Howard, Howard v. Howard (1894), 13 R. 233 ; Squirts v. Ashford (1856), 




Husband and Wifb. 




Bbct. % The whole of the property may be settled on the wife and children 
Non- where the husband has been guilty of gross misconduct, such as 

separate desertion, cruelty or adultery, or if he is insolvent (ft), but, except 
* r( wrty of i n such cases, the court will not, as a general rule, settle the whole 
Z—' away from the husband (c). 

Settlement by 673. A settlement by agreement between the husband and wife 
agreement. will be supported by the court against the creditors of the husband 

if it be such a settlement as the court would have decreed (d). 

fncome. 674. The income of the wife’s property, or a portion thereof, 

may be ordered to be paid to her or settled to her separate use, 


23 Beav. 132 ; Scott v. Spashett (1851), 3 Mac. & Gh 599 ; Brett v. Green- 
well (1838), 3 Y. & 0. (ex.) 230; Gardner v. Marshall (1845), 14 Sim. 575; 
Smith v. Smith (1861), 3 Giff. 121; Francis v. Brooking (1854), 19 Beay. 347; 
Dunkley v. Dunkley (1852), 2 De G. M. & G. 390 ; Watson v. Marshall (1853), 
17 Beav. 363; Gleaves v. Paine (1863), 1 De G. J. & Sm. 87. See also 
Be Townsend's Settlement Trusts (1879), 41 L. T. 19; Re Cutler (1851), 14 Beav. 
220 ; Marshall v. Fowler (1852), 16 Beav. 249 ; Walker v. Drury (1853), 17 Beav. 
482 ; Re Wilson , Re Gowland's Trust (1855), 1 Jur. (n. S.) 569 ; Gent v. Harris 
(1853), 10 Hare, 383; Re Tubb's Estate , Tubb v. Curtis (1860), 8 W. It. 270; 
Nicholson v. Carline (1874), 22 W. It. 819 ; Bray v. Laycock (1854), 2 Eq. Hep. 
385; Morgan v. Morgan (1854), 2 Eq. Bep. 1270. The whole was settled in 
the following cases, in the particular circumstances : — Boxall v. Boxall (1884), 
27 Ch. D. 220 (husband deserted wife and children and contributed nothing 
for their support) ; Re Pope's Trust (1873), 21 W. It. 646 (wife had been 
deserted for twenty years, and had not heard of her husband for five years. 
Held, entitled to fund in court as if a feme sole ) ; Reid v. Reid (1886), 33 Oh. D. 
220 (sum of £1,500; husband having disregarded an order for restitution of 
conjugal rights. Held, aggravated misconduct) ; Bondv. Simmons (1744), 3 Atk. 
20 (where the husband had received a portion of the fund, the whole of the 
residue was given to the wife); Pie Cordwel Vs Estate , White v. Cord well (1875), 
L. It. 20 Eq. 644 (husband earning not more than 12a. a week, with wife and 
six children to keep) ; Fowke v. Draycott (1885), 29 Ch. D. 996. See also Bay- 
shaw v. Winter (1852), 5 De G. & Sm. 466 ; Ward v. Yates (1860), 1 Drew. & 
Sm. 80; Re Grove's Trusts (1862), 3 Giff. 575 ; Layton v. Layton (1853), 1 Sm. 
& G. 179; Re Disney (1855), 2 Jur. (n. s.) 206. See also the following cases : — 
Coster v. Coster (1839), 9 Sim. 597 (husband left wife and children unprovided 
for; three- fourths settled) ; NicholU v. Danvers (1711), 2 Yern. 671 (wife left 
husband in consequence of his cruelty ; property settled as to income to wife for 
life for separate use, then to husband for life, principal to the issue, and in 
default of issue to the survivor) ; Callow v. Callow (1886), 55 L. T. 154 (husband 
undischarged bankrupt, but they lived together, and he contributed out of his 
earnings to her support ; two-thirds settled) ; Ex parte Pugh (1852), 1 Drew. 202 
(two-thirds settled against husband’s creditors, the wife having been reduced 
fmm comparative comfort to penury by his embarrassments) ; Napier v. Napier 
(1841), 1 Dr. & War. 407 (husband insolvent ; sum of £1,000 ; £600 to wife and 
children, £400 to creditors). No settlement decreed in the following cases : — 
Vaughan v. Buck( 1843), 13 Sim. 404 (the husband and wife were living together, 
and he was maintaining her out of her income as well as he could, though 
inadequately ; no means of support except her income. Court refused to order 
any part of her income to be settled to her separate use) ; Re Er shine's Trust 
(1855), 1 K. & J. 302 (living apart by mutual consent; adequate settlement on 
marriage) ; Giacometti v. Prodgers (1873), 8 Ch. App. 338 (sum of £6,000; wife 
sufficiently provided for from another source with £1,000 a year to separate 
use) ; Tidd v. Lister (1854), 3 De G. M. & G. 857. * 

Ch) See note (a), p. 337, ante, 

(c) Re Suggitt's Trusts (1868), 3 Oh. App. 215 (two-thirds settled, there 
co insolvency, misconduct, or inability to support the wife and children), 
id) Wheeler v. Caryl (1751), Amb. 121. 
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where the husband neglects or fails to maintain her (e), but the 
court will not, as a general rule, order any settlement of her income 
so long as she is supported by her husband (/). 

675. A wife has the same equity to a settlement against the 
trustee in bankruptcy of the husband as she has against the 
husband himself (< 7 ). 

The wife’s equity to a settlement is also available against a 
mortgagee or purchaser of the property for valuable considera- 
tion (h ) ; and, in the absence of fraud, the fact that the wife joins 
in the mortgage or assignment does not preclude her from asserting 
her equity (i), unless the mortgage or assignment is by deed 
acknowledged (/c), by which means realty or the proceeds of realty 
to which she is entitled, or in which she is interested, may be 
effectually disposed of so as to defeat her equity to a settlement ( k ) ; 
and she may in a similar manner release or extinguish her equity 
to a settlement out of any personal property to which she or her 
husband in her right is entitled in possession under any instrument 
made since the 31st December, 1857 ( l ). 

A wife has no equity to a settlement out of arrears of past 
income of real or leasehold property assigned for value by the 
husband, though without her concurrence (m) ; nor against an 
assignee for value of her husband’s interest in her real estate (w). 


(c) Bond v. Simmons (1744), 3 Atk. 20; Gilchrist v. Gator (1847), 1 De G. & 
Sin. 188 (wife left by husband without support and threatened by him with 
violence ; annuity of £50 a year directed to be paid to her till further order) ; 
Watkyns v. Watkyns (1740), 2 Atk. 90, 98 (the husband having left the kingdom, 
the wife’s income was ordered to be paid to her until he returned and provided 
for her); Peters v. 6 bote (1835), 7 Sim. 238 (a portion of the capital of a fund in 
court ordered to be applied for the maintenance of a deserted wife who was 
insane); Risk ton v. Cobb (1839), 9 Sim. 015 (husband deserted wife and went 
abroad ; dividends ordered to be paid to her till further order) ; Wright v. 
MorJey , MvrJey v. St. Alban (1805), 11 Yes. 12 (wife entitled to £260 a year, 
husband assigned £100 a year of the income and went abroad, leaving her 
unprovided for ; the whole of the residue was settled on her for her separate use). 

(/) Vaughan v. Buck (1843), 13 Sim. 404, cited note (a), p. 337, ante . 

(g) Sturgis v. Champneys (1839), 5 My. & Cr. 97 (rents of equitable freeholds) ; 
Barnes v. Robinson (1863), 9 Jur. (n. s.) 245 (equitable life estate in realty); 
Taunton v. Morris (1879), 1 1 Ch. D. 779, O. A. (life interest in personalty) ; Oswell 
v. Probert (1795), 2 Vos. 680 ; Carr v. Taylor (1805), 10 Yes. 574 ; Life Association 
of Scotland v. Siddal (1861), 3 De G. F. & J. 271 ; Jeivson v. Moulson (1742), 2 
Atk. 417, 420; Lumb v. Milnes (1800), 5 Yes. 517 ; Squires v. Ashford (1856), 
23 Beav. 132 ; Bosvil v. Brander (1718), 1 P. Wms. 458. 

(h) Lee v. Egremont , Egremont v. Lee (1852), 5 De G. & Sm. 348 ; Hanson v. 
Keating (1844), 4 Hare, 1 ; Newman v. Wilson (No. 2) (1862), 31 Beav. 34 ; 
Elliott v. Cordell (1820), 5 Madd. 149; Macaulay v. Philips (1798), 4 Yes. 15, 
19 ; Like v. Beresford (1797), 3 Yes. 506 ; Pryor v. Hill (1792), 4 Bro. 0. 0. 138. 

(t) Hanson v. Keating , supra (mortgage by husband and wife of her equitable 
interest in a term of years; equity to a settlement held available against 
mortgagee) ; Scott v. Spashett (1851), 3 Mac. & G. 599 ; Marshall v. Gibbings 
(1855), 4 I. Ch. B. 276; Life Association of Scotland v. Siddal , supra ; but see 
Roberts v. Cooper , [1891] 2 Ch. 335, C. A. 

{k) Williams v. Cooke (1863), 4 Giff. 343 ; Tennent v. Welch (1888), 37 Ch. D. 
622. As to deeds acknowledged, soe p. 381, post. 

(l) Manied Women’s Reversionary Interests Act, 1857 (20 & 21 Yict. c. 57), 8. 1. 

(m) Re Carr's Trusts (1871), L. R. 12 Eq. 609. 

(n) Durham v. Crackles (1863), 32 L. J. (OH.) Ill ; Stanton v. Hall (1831k 
2 Russ. & M. 176. 
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If a purchaser for value is misled by the fraud of the wife, she 
is precluded from asserting her equity to a settlement against him, 
even if she acted in the transaction under the coercion of her 
husband (o). 

676. A wife’s equity to a settlement will be barred if the fund 
or property subject thereto is paid or transferred to the husband or 
his assignee before proceedings are taken for enforcing the equity (p) ; 
but a trustee is not justified in making a payment or transfer 
to the husband or assignee after notice that proceedings have been 
instituted ( q ), and, on the other hand, he is always justified, even in 
the absence of proceedings, in refusing to make any such payment 
or transfer of her income or property, even at her request, and in 
insisting on giving her an opportunity to assert her equity (r). 

677. Where a wife is living in adultery apart from her husband, 
the court will not, as a general rule, interfere on her application to 
enforce her equity to a settlement (s), nor on the other hand will it 
order her fund to be paid to her husband, because he does not 
maintain her ( t ) ; but where both parties are living in adultery 
and apart, the wife’s equity to a settlement may be enforced (a), 
and in special circumstances the court may order the income of 
her fund to be paid to a wife who has been guilty of adultery, until 
further order, on her undertaking to have no further communica- 
tion with her paramour (b). The fact that a wife has left her 
husband and is living apart from him, not in adultery, does not 
affect her equity to a settlement (c). 

678. A wife nmy waive her equity to a settlement, and consent 
to a payment or transfer to her husband or his assignee. As a 
general rule, her consent will only be received after her share has 
been ascertained (d), and will only be taken on a separate examina- 
tion apart from the husband (c), though, where the amount is small, 
the separate examination may be dispensed with (/). 


(6) Re Lush's Trusts (1869), 4 Ch. App. £91 ; Roberts v. Cooper , [1891] 2 Ch. 335, 
C. A. 

(p) Murray v. EUhank {Lord) (1805), 10 Yes. 84, 90. 

(q) Macaulay v. Philips (1798), 4 Yes. 15, 18; Gardner v. Walker (1722), 1 
Stra. 503. 

(r) He Swan (1864), 2 Hem. & M. 3-1. 

(«) Carr v. Eastabroolce (1798), 4 Yes. 146; Watkyns v. Watkyns (1740), 
2 Atk. 96. This rule docs not apply to female wards of court who marry 
without the consent of tho court. The equity to a settlement will bo enforced 
in their favour though they are living in adultery {Ball v. Coutts (1813), 1 Yes. 
& B. 292, 302, 304). See title Infants and Children. 

(0 Carr v. Eustabrooke , supra; Ball v. Montgomery (1793), 2 Ves. 191. 

hi) Greedy v. Lavender (1850), 13 Beav. 62. 

(5) Re Lewin's Trust (1855), 20 13eav. 378 (the husband had had the wife 
imprisoned in the common gaol in Paris and otherwise treated her very harshly ). 

(c) Eedes v. Eedes (1841), 11 Sim. 5G9. 

(d) Jernegan v. Baxter (1821), M^dd. & G. 32 ; but see Packer v. Packer (1844), 
1 Coll. 92. 

{e) Tasburgh's Case (1813), 1 Yes. & B. 507 ; Minet v. Ilyde (1789), 2 Bro. 
C. C. G63. An affidavit that no settlement has been made is also required. See 
p. 458, post. 

(/} Elworthy v. Wickstcad (1819), 1 Jac. & W. 69. See p. 459, post. 
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An infant married woman cannot waive her equity to a settle- 
ment^); and the court will not take the consent of a wife to part 
with her reversionary interest, which can only be effectively disposed 
of by deed acknowledged (h). 

It is the duty of the court to explain to the wife the effect of her 
consent, and if, in consequence of the facts not being known to the 
court, the consent is given under a mistake as to its effect, it will be 
rescinded (i). 

The consent of the w T ife to waive her equity may be retracted by 
her at any time before the payment or transfer of the fund in 
pursuance thereof (/;)• 

Sect. 3 .—Separate Property of Wife , 

Sub-Sect. l.—In Equity. 

679. Although the rules of the common law would not permit a 
wife to enjoy real or personal property separately from and indepen- 
dently of her husband (Z), it was otherwise in equity, and if real or 
personal property was limited in such a way as to show an intention 
that the wife should enjoy it separately from her husband, such 
intention was given effect to, and the beneficial interest of the 
wife was protected from the control and interference of the 
husband (m). 

680. Where the property was limited or given to the wife directly 
for her separate use, without the intervention of trustees, the 
husband, taking the legal estate, was considered a trustee for her, 
and accountable accordingly (n). 

The rule that the husband was a trustee of property limited to the 
separate use of the wife, where no other trustees w 7 ere appointed, 
applied to what became the separate property of the wife in 
pursuance of a marriage contract made abroad (o). 


(</) Shipway v. Ball (18S1), 16 Ch. D. 376 ; Stubbs v. Saryon (1840), 2 Beav. 
496. 

(h) Osborn v. Moryan (1852), 9 Hare, 432 ; Wade v. Saunders (1823), Turn, 
& it. 306. See pp. 381 et $&/., post. 

(i) Watson y. Mai shall (1853). 17 Beav. 363, where the wife consented to a 
payment being made to the husband, and the fund was claimed by the husband's 
assignee in bankruptcy. 

(k) Penfold v. Mould (1867), L. R. 4 Eq. 562 ; Watson v. Marshall , supra . 

U) See pj>. 321 et seq ., ante. 

(m) See title Equity, Yol. XHI., p. 6, and the cases cited in the following 
notes. 

(w) Bennety. Davis (1725), 2 P. Wins. 316 (device of roaltyto wife for her 
separate use. Held, that the husband took as trustee for her, and that his assignee 
in bankruptcy took subject to the same trust) ; Parker v. Brooke (1804), 9 Ves. 
583 (bequest of leaseholds for years for wife’s separate use for life, remainder to 
children. Held that the husband took as trustee); flick v. Cockelly Rich v. 
Hull (1804), 9 Yes. 369, 375 ; Davison v. Atkinson (1793), 5 Term Rep. 434 ; 
see also title Equity, Yol. XIII., p. 9. As to the right of the trustees of 
property limited to the separate use of a married woman to indemnity out of 
the trust property or the wife’s interest therein against liabilities mourred 
by them, see Butler v. Cumpston (1868), L. R. 7 Eq. 16; Sheriff y. Butler (1866), 
14 L. T. 610; and title Trusts and Trustees. 

(©) Re Sibeth 9 Ex parte Sibeth (1885), 14 Q. B. D. 417, 0. A. 
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681. If real or personal property was limited or given to a single 
woman or widow for her separate use, it would, on her marriage or 
re-marriage, become her separate property in equity, and, if given 
without the intervention of trustees, the husband took it as trustee 
for, and was accountable to, her accordingly ( p ). 

682. In order that real property of a feme sole not limited to 
her separate use may be made her separate property in equity by 
an ante-nuptial agreement with her husband, the agreement must 
be in writing, and must be signed by her as well as the husband, 
his signature alone being insufficient because his marital right 
does not extend to the whole of her interest in freeholds or 
copyholds ( q ). 

But in the case of chattels personal, a mere renunciation by the 
husband of his marital right, and a declaration that they shall 
continue to belong to the wife for her sole and separate use, is 
sufficient to make them her separate property (r). 

683. No particular form of words was necessary in order to 
constitute a trust for the separate use of the wife. Whether such a 
trust was constituted or not depended on the intention of the settlor 
or testator, to be gathered from the terms of the instrument by 
which the property was limited or given as a whole, and the other 
circumstances of the particular case(s). But the intention to 


( p ) Tullett v. Armstrong (1838), 1 Beav. 1; Nervi ands v. Payntcr (1840), 4 
My. & Cr. 408 (chattels given to feme sole for her separate use without the 
intervention of a trustee ; after-taken husband held a trustee foi her) ; Ander- 
son v. Anderson (1822), 2 My. & K. 427 (leaseholds for years given to feme sole 
for separate use. Held that, on her marriage, the husband took as trustee for 
her and, a separation having taken place, a conveyance to her sole and separate 
use, and an account of the rents and profits received by the husband after the 
wife had given notice to the tenants not to pay him, were directed). 

(q) Statute of Frauds (29 Car. 2, c. 3), s. 7 ; Dye v. Dye (1884), 13 Q. B. D. 
147, C. A. 

(r) Walrond v. Qoldmann (1885), 16 Q. B. D. 121 ; and see Williams v. Mercier 
(1884), 10 App. Cas. 1; He Whitehead , Ex parte Whitehead (1885), 14 Q. B. D. 
419, C. A. 

(*) Shewell v. Dwarris (1858), John. 172; Re Peacoclc 9 s Trusts (1879), 10 
Ch. D. 490. 

In the following cases it was held that a trust for separate use was estab- 
lished: — Baggett v. Meux (1844), 1 ColL 138 (gift to the wife’s 4 * sole and 
separate use ”); Tyrrell v. Hope (1743), 2 Atk. 558 (in trust that the wife should 
“ enjoy and receive ” certain rents and profits) ; Barley v. Darley (1746), 3 Atk. 
399 (gift to husband as trustee “ for his wife’s livelihood ”) ; Capev. Cape (1837), 
2 Y. & C. (ex.) 543 (legacy to trustees to be applied to her support and main- 
tenance); Lee v. Prieaux (1791), 3 Bro. C. C. 381 ; Coopery . Wells (1865), 11 
J ur. (n. s.) 923 (her receipt to be a sufficient discharge) ; Surman v. Wharton, 
[1891] 1 Q. B. 491 (own proper use and benefit with full power and authority 
to give receipts); Hartley v. Harle (1801), 5 Ves. 540 (to bo paid into her own 
proper hands ; contra y Tyler y. Lalce (1831), 2 Russ. & M. 183) ; Dawson v. Bourns 
(1852), 16 Beav. 29 (legacy to wife “without comprehending” her husband) ; 
Dixon v. Olmius (1795), 2 Cox, Eq. Cas. 414 (bond and mortgage debts, to De 
delivered up to her whenever she should demand or require the same) ; Prichard 
v. Ames (1823), Turn. & R. 222 (for her own use and at her own disposal) ; Baker 
v. Ker (1882), 11 L. R. Ir. 3 (money to be paid by the husband’s lepresen tali ves 
after his death to the wife for her sole ana absolute use and disposal) ; Elton v. 
Shephard (1781), 1 Bro. C. C. 532 (for her separate use) ; Margetts v. Barringer 
(1835), 7 Sim. 482 (for her own use and benefit independently of any other 
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exclude the marital right of the husband had to be dearly mani- 
fested ( t ). The mere fact that he was named as one of several 
trustees of the property was not of itself sufficient indication of such 
an intention (a). 

The nature of the property itself might be such as to indicate 
that it was intended to be for the wife’s separate use ( b ) ; and the 


person); Bland v. Dawes (1881), 17 Ch. D. 794 (legacy for her “sole use and 
disposal ”); Re May , Ex parte Ray (1815), 1 Madd. 199 (sole use, benefit and 
disposition). 

With regard to the words “sole use and benefit” there is some conflict of 
authority. In Adamson v. Armitage (1815), 19 Yes. 416, there being trustees, it 
was held that a trust for separate use was constituted. In Re Killidc and 
Saddy Ex parte Killick (1844), 3 Mont. D. & De G. 480, where freehold 
houses and furniture were devised and bequeathed, without the intervention 
of trustees, for the wife's own sole use and benefit, it was held that she 
took both houses and furniture for her separate use (see also Cox v. Lyne 
0832), You. 562). A similar decision was given in Negus v. Jones (1883), 
Cab. & El. 52, where the words were “sole and absolute use and benefit.” 
In Green v. Britten (1863), 1 De G. J. & Sm. 649, C. A., a gift in trust for 
the wife's sole benefit during her lifetime was held to be a trust for her 
separate use; and a similar decision was given in Inglefield v. Coghlan (1845), 2 
Coll. 247, where the words were “ solely and entirely for her own use ana benefit 
during her life.” In Re Tarsey's Trust (1866), L. B. 1 Eq. 561, there was a 
bequest of the residuo of personalty to a widow for “ her own sole use and benefit 
absolutely,” following a preceding pecuniary logacy to trustees in trust to 
invest the same and pay the dividends to her “ for her own sole and separate 
use and benefit free from the control of any husband she might marry,” and it 
was held that she took the residue for her separate use as well as the dividends 
of the legacy. In this case it was laid down that the word “ sole” must be 
taken as meaning “ separate ” unless it appears from the will that the testator 
meant it to apply to something other than the marital right of the husband. 
On the other hand, it was held in Gilbert v. Lewis (1862), 1 De G. J. & Sm. 
38, that a legal devise, without the intervention of trustees, for the sole use and 
benefit of a married woman, was not a gift for her separate use. This decision 
was approved by the Ilouse of Lords in Massy v. Rowen (1869), L. B. 4 H. L. 
288, where a trust for the sole use of the testator’s daughter was held not to be 
for her separate use, the word “ sole ” not being a technical word like 
“ separate.” And see the cases cited in note (t), infra . 

(^) Austin v. Austiny Austin v. Boyce (1876), 4 Ch. D. 233. In the following 
casos it was held that the intention to exclude the marital right of the husband 
was not sufficiently indicated : — Dakins v. Berisford (1671), 1 Cas. in Ch. 194 
(annuity in trust to pay the same to the wife and her assigns) ; Lumb v. Milnes 
(1800), 5 Ves. 517 (trust to pay income to wife for life, and apply the capital to 
such uses as she, whether sole or married, should appoint. Held, that the income 
was not in trust for her separate use) ; Jacobs v. Amyatt (1793), 1 Madd. 376, n. 
(fund to be paid to her, to and for her use during her life) ; Massey v. Barker 
(1834), 2 My. & K. 174 (legacy “for and under sole control”); Re Turner , 
Turner v. Fitzroy (1892), 66 L. T. 758 (policies in trust for the wife, her 
executors, administrators and assigns, absolutely). To or for “ her own use and 
benefit ” : — Johnes v. Lockhart (1793), 3 Bro. 0. (J. 385, n. ; Wills v. Sayers (1819), 
4 Madd. 409 ; Roberts v. Spicer (1821), 5 Madd. 491 ; Kensington v. Dollond (1834), 
2 My. & K. 184; Beales v. Spencer (1843), 2 Y. & 0. Ch. Cas. 651; see also 
Blacklow v. Laws (1842), 2 Hare, 40; Barnes v. Forsyth (1853), 1 W. B. 142; 
Lewis v. Mathews (1866), L. B. 2 Eq. 177 ; Foley v. Foley (1869), 18 W. B. 81 ; 
Tyler v. Lake (1831), 2 Buss. & M. 183 (to pay into her own proper hands for 
her own use and benefit, and in case of her death, to pay to ner husband for 
his own use and benefit). And see Gilbert v. Lewisy supra , and Massy v. Rowen, 
supra , referred to in note («), supra . As to the interpretation of deeds, see 
title Deeds and Other Instruments, Yol. X., pp. 433 et eeg. An to the 
construction of wills, see title Wills. 

(a) Re BoyeSy Ex parte Beilby (1821), 1 Gl. & J. 167. 

\b) As in the case of plate and china, jewellery, trinkets and wearing apparel 
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intervention or non-intervention of trustees was a circumstance to be 
taken into consideration in cases where the intention was not clearly 
expressed (c). 

A gift for separate use would not be implied from the mere fact 
that a restraint on anticipation was attached, although a restraint on 
anticipation is effective only in the case of equitable or statutory 
separate property (d). 

The payment of money to the separate account of the wife at a 
bank to be at her disposal is an indication of an intention that she 
should enjoy it independently of her husband (< 

684. A trust for the separate use of a married woman might 
be confined to the existing or a particular marriage, but it would, 
as a general rule, be construed as applying also to any future 
husbands (/). 

Such a trust might also be limited to the rents or income of 
property, though the corpus also was given to the married woman, 
the coi'pus in such case being subject to the ordinary common law 
rules as to non-separate property (g ). 

A gift of stock or other personal property in trust to pay 
the dividends or income arising therefrom to a married woman for 
her separate use, without any limitation of the period during which 
she is to be entitled, gives her an absolute right to the capital for 
her separate use (A). 

A gift of the income of property to the separate use of a married 
woman for life, and of the corpus to her executors or administrators, 
operates as a gift to her of the entire property for her separate use 
in equity (i). The effect is the same if the property is limited to 


for her own use {Re Brymers Trusts (1871), 24 L. T. 2G3 ; Graham v. Londonderry 
(1746), 3 Atk. 393); and see Williams v. Mtrcier (1881), 10 App. Cas. 1 ; lie 
Jamieson, Ex parte Pannell (1S89), 60 L. T. 159. 

(c) Adamson v. Armitage (1815), 19 Yes. 416, and Gilbert v. Lewis , (1862), 1 
Do G. J. & Sm. 38, referred to note (s), p. 342, ante . 

(i d ) Stogdon v. Zee, [1891 1 1 Q. B. 661, 0. A. (by a separation doed the husband 
covenanted to pay an annuity to the wife during the joint lives for her separate 
use. Held, that the separate use continued only during their joint lives, and 
that arrears remaining unpaid at the husband's death were not her separate 
property so as to be liable to her creditors). 

(e) Carnegie v. Carnegie (1874), 31 L. T. 7, 0. A. 

{/) Where, by a marriage settlement, income was limited to the wife for life 
for her separate use, free from the debts of A. B., her intended husband, it 
was held that the separate use was not confined to the particular coverture, but 
revived on a second marriage {Re Gaffee (1849), 1 Mac. & G. 641, followed in 
Hawlccs v. Hub back (1870), JL. It. 11 Eq. 5). Knig-ht v. Knight (1834), 6 Sim. 
121, and Benson v. Benson (1836), 6 Sim. 126, similar cases where the contrary 
was held, must be considered overruled. Moore v. Morris (1857), 4 Drew. 33, 
where, in the case of a gift for the separate use of a wife independently of her 
husband B., it was held that the separate use applied only to B., and did not 
extend to a future husband, is also a very doubtful authority. See also B<uhle 
v. Dodd (1786), 1 Term Bep. 193 ; Horseman v. Abbey (1819), 1 Jac. & W. 381. 

{g) Troutbeck v. Boughey (1866), L. R. 2 Eq. 534 (realty limited to trustees in 
trust for wife for life, and afterwards for her daughter absolutely, all principal 
moneys, rents, dividends etc. to be paid into their own proper hands and to be 
for their separate use. Held, that the corpus was not limited to the separate use 
of the daughter). 

(h) Elton v. Shephard (1781), 1 Bro. C. 0. 532; Haig v. Swiney (1823), 1 Sim. 
ft St. 487 ; Adamson v. Armitage , supra . 

’ (t) Bishop v. Wall (1876), 3 Ch. D. 194. 
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her for life for her separate use, and afterwards as she may by 
deed or will appoint, and in default of appointment, to her 
executors or administrators ( 1 ), and, in such case, she is entitled 
in equity to the property absolutely for her separate use, on 
releasing the power of appointment (i). 

685. Property held by a husband in trust for the separate use of 
his wife is not liable for his debts (m), and cannot be seized at the 
instance of his execution creditors (n) ; nor will it pass to his trustee 
in bankruptcy (o). 

686. The equity of a wife in respect of property given to her 
separate use is enforceable as against all volunteers, and all pur- 
chasers for value who take with notice, actual or constructive, of her 
interest, but not as against a purchaser for value who acquires the 
legal interest without actual or constructive notice thereof (p). 

But equity only interferes to protect the wife from the control 
or interference of the husband during the coverture, and after her 
death his common law rights are not affected by a limitation to her 
separate use in the event of her not having disposed of the property 
either by act inter vivos or by will ( 3 ). 

Sub-Sect. 2. — Acquired during Separation. 

687. If husband and wife agreed to separate, and not to interfere 
with each other, property acquired by the wife during the separation 

(7c) lie Onslow , Plowden v. Gayford (1888), 39 Ch. D. 622 ; London Chartered 
Bank of Australia v. Lempriere (1873), L. K. 4 P. 0. 572 ; Mayd v. Field (1876), 
3 Ch. I). 587 ; Hodges v. Hodges (1882), 20 Ch. D. 749. 

7) Re Davenport , Turner v. King , [1895] 1 Ch. 361. 

|m) Jarman v. Woolloton (1790), 3 Term Rep. 618. 

,«) Newlands v. Payntet'[ 1840), 4 My. & Cr. 408 (chattels given to herseparato 
use without the intervention of any trustees) ; Duncan v. Cash in (1875), L. It. 
10 C. P. 554 (furniture seized by sheriff ; on an interpleader sheriff ordered to 
withdraw) ; and see title Execution, Yol. XI Y., pp. 49, 84. 

(i o ) Re Sibeth 9 Ex parte Sibeth (1885), 14 Q. B. D. 417, 0. A.; Bennet y. Davis 
(1725), 2 P. Wins. 316. Furniture, belonging to the wife for her separate use, 
m the house in which she resides with her husband, is not in his order and 
disposition ( Simmons v. Edwards (1847), 16 M. & W. 838; Re Massey , Ex parte 
Massey (1835), 2 Mont. & A. 173 ; Re Bloxham 9 Ex parte Elliston (1835), 2 Mont. 
& A. 365 ; Re KiUiclc and Sadd, Ex parte KillicJc (1844), 3 Mont. D. & De G. 480 ; 
Re Harwood, Ex parte Hencliffe (1830), Mont. 24; and see Miller v. Demetz 
(1835), 1 Mood. & R. 479). But it has been held in Ireland that if furniture is 
lent by the wife to the husband for the purposes of his business, the Married 
Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 3, applies, and the furni- 
ture must be treated as assets (Re Donaldson , [1902] 2 I. R. 310, C. A.). 
Where stock bequeathed to a wife for her separate use had been transferred into 
the name of the husband and sold out by him, and he became bankrupt, the 
wife was permitted to prove in the bankruptcy for the value of the stock (Re 
Whitmore , Ex parte Wells (1842), 2 Mont. I). & De G. 504) ; see also titles 
Bankruptcy and Insolvency, Yol. II., pp. 151, 156 et seg., 181, 222; Distress, 
Yol. X., p. 144. 

( p) Parker v. Brooke (1804), 9 Yes. 583 ; and see title Equity. Yol. XIII., p. 76. 

\g) Molony v. Kennedy (1839), 10 Sim. 254 (husband and wife living apart ; 
husband held entitled to cash and bank notes Held by her for her separate use, 
without taking out letters of administration) ; Bird v. Peagrum (1853), 13 
0. B. 639 (wife lent part of her separate money to A. Held, that the husband 
might after her death sue A., as for money lent jure mariti, without taking out 
letters of administration, the money being his at law). 
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by means of her own industry was considered as settled to her 
separate use (r). 

688. Where a wife is separated from her husband under a decree 
of judicial separation, she is considered as a feme sole(s) with 
respect to property of every description which she may acquire or 
which may come to or devolve upon her after the date of the decree 
and while the separation continues, including any property to 
which she is entitled for an estate in remainder or reversion at the 
date of the decree ; and any such property may be disposed of by 
her as if she were a feme sole , and on her death intestate will devolve 
as if her husband had been then dead (t) ; and in case she resumes 
cohabitation with her husband, all such property as she may be 
entitled to when the resumption of cohabitation takes place will be 
deemed to be held to her separate use, subject to any agreement in 
writing made between her and her husband while separate (a). 

689. A wife who obtains a protection order on the ground of her 
husband’s desertion is entitled to everything earned by her by means 
of any lawful occupation (i>), and to all property acquired by her 
since the commencement of the desertion, as against her husband 
and his creditors and persons claiming under him, as if she were a 
feme sole , and during the continuance of the order she is deemed to 
be, and to have been since the desertion, in the like position as 
regards property, including any property of or to which she is 
possessed or entitled for an estate in remainder or reversion at the 
date of the desertion, as if she had obtained a decree of judicial 
separation (c). 

Every protection order must state the time at which the desertion, 


(r) Eaddon v. Fladgate (1858), 1 Sw. & Tr. 48 (verbal agreement for separation ; 
wile held entitled to dispose by will of property acquired by her own industry 
during the separation). 

(a) Munt v. Glynes (1872), 41 L. J. (cir.) 639 (held, entitled to payment of a 
legacy, notwithstanding a restraint on anticipation). 

(i t ) See In the Goods of W or man (1859), 1 Sw. & Tr. 513, as to granting letters 
of administration to the next of km in such a case, and title Executors and 
Administrators, Vol. XIV., p. 183. 

(a) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 25 ; Matrimonial 
Causes Act, 1858 (21 & 22 Viet. c. 108), s. 8. A separation order under the 
Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), has the 
same effect as a decree of judicial separation ; see ibid., s. 5, and p. 598, post . 
As to a resumption of cohabitation, see Re Emery's Trusts (1884), 50 L. T. 197. 

(b) The protection does not extend to money or property acquired by unlawful 
means, as for instance, by keeping a brothel (Mason v. Mitchell (1865), 3 H. & C. 
528). 

(c) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21 ; Matrimonial 

Causes Act, 1858 (21 & 22 Viet. c. 108), ss. 6, 8 ; Re Rainsdon's Trusts (1859), 4 
Drew. 446 (wife who had obtained a protection order held entitled to petition 
without a next friend for payment out of court of a legacy to which she became 
entitled subsequently to the desertion); Cooke v. Fuller (1858), 26 Beav. 99 
(bequest to wife for separate use without power of anticipation ; wife being 
subsequently deserted obtained protection order. Held, entitled to payment) ; 
In the Goods of Elliott (Ann) (1871), L. B. 2 P. & D. 274 (wife may dispose by 
will of property acquired between the desertion and protection order). Where a 
wife died intestate after obtaining a protection order, the court granted adminis- 
tration to her next of kin without citing the husband (In the Goods of C ’ J ~ 7 

(1866), L. R. 1 P. & D. 287). 
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in consequence of which it is made, commenced, and the order, 
as regards all persons dealing with the wife in reliance thereon, is 
conclusive as to the time when the desertion commenced ( d ). 

If the husband, or any creditor of or person claiming under the 
husband, seizes or continues to hold any property of the wife after 
notice of a protection order, he is liable at the suit of the wife to 
restore the specific property and also a sum equal to double its 
value (e). 

690. The foregoing provisions apply only to property acquired 
during the separation, and not, for instance, to property acquired 
before the decree of judicial separation or the commencement of 
the desertion, as the case may be, which it was agreed by the 
husband, on consenting to the decree or protection order, that the 
wife should retain to her separate use (/). 

A judicial separation or protection order does not affect a restraint 
on anticipation attached to property in possession already belong- 
ing to the wife at the date of the decree or commencement of the 
desertion (g ). 

691 A chose in action not reduced into possession at the time 
of the desertion or decree is property coming to or devolving on 
the wife after the desertion or decree within the meaning of the 
foregoing provisions (/t). 

692. Where, after a judicial separation or protection order, an 
application is made by the wife for the payment out to her of a fund 
in court, evidence will be required that the separation is a con- 
tinuing one, but her affidavit as to this and also as to there being 
no settlement will be accepted (i). 

693. If a protection order is discharged at the instance of the 
husband on the ground that there had been no desertion, it is void 
ab initio, and the parties will be left in their original position as 
regards all rights of property (k) . 

694. In the absence of a decree of judicial separation or pro- 
tection order, and subject to any agreement between husband and 
wife, the earnings of and property acquired by the wife during a 
separation are subject to the same rules as if the parties were 


(d) Matrimonial Causes Act, 1858 (21 & 22 Yict. c. 108), s. 9. 

(e) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 21. 

(/) Nicol v. Nicol (1886), 31 Ch. D. 524, 0. A., where the husband, on con- 
senting to a judicial separation, agreed that certain property should he held 
to the separate use of the wife for her life, and it was held that, on a recon- 
ciliation and return to cohabitation, the separate use created by the agreement 
was at an end. 

{<)) Waite v. Morland (1888), 38 Oh. D. 135, 0. A. ; Hill v. Cooper, [1893] 2 
Q. B. 85, 0. A. As to the effect of a restraint on anticipation, see pp. 359 
et tea., poet. 

(Ji) Be Coward and Adam’s Purchase (1875), L. B. 20 Eq. 179 ; Nicholson v. 
Drury Buildings Estate Co. (1877), 7 Oh. D. 48 ; Be Emery’s Trusts (1834), 50 
L. T. 197 ; and see pp. 326 et tea., ante. 

[i) Ewart y. Chubb (1875), L. K. 20 Eq. 454 ; and see p. 458, post. 

(A) Budge v. Weedon (1859), 28 L. J. (cos.) 889. 
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living together, even though the husband may have deserted the 
wife (l). 


Sub-Sect. 3. — Under the Married Women's Property Acts. 

695. A married woman is now capable of acquiring, holding 
and disposing by will(m) or otherwise of any real or personal 
property as her separate property, in the same manner as if she 
were a feme sole, without the intervention of any trustee (n). 

696. A woman married on or after the 1st January, 1883 (o), is 
entitled to have and to hold as her separate property, and to dispose 
of in the same manner as if she were a feme sole, all real and 
personal property, including any chose in action ( p ), which belonged 
to her at the time of her marriage or is acquired by or devolves 
upon her after marriage, including any wages, earnings, money 
and property gained by her in any employment, trade, or occupation 
in which she is engaged, or which she carries on separately from 
her husband ( q ), or by the exercise of any literary, artistic, or 
scientific skill (r). 

697. A woman married before the 1st January, 1883, is similarly 
entitled to have, hold and dispose of as her separate property ail 
real and personal property, including any chose in action ( p ), her 
title to which, whether vested or contingent, and whether in 
possession, reversion, or remainder, accrued on or after that date, 
including any wages, earnings, money and property so gained or 
acquired by her (s). 

The title to property does not accrue on or after tlie 1st January, 
1883, within the meaning of this provision, because, being in 
remainder, or reversion, dr contingent at that date, it first becomes 
vested in possession subsequent thereto (<), nor because the property 

(Z) See In the Goods of Pepper (1874), 31 L. T. 274, where it was held that 
a married woman had no power to dispose by will of earnings acquired after 
desertion by her husband, no protection order having been obtained. 

(m) As to the wills of married women, see title Wills. 

(n) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 1 (1). The 
Act does not affect the rights of the husband after the death of the wife, in the 
event of her dying intestate ( Hope v. Hope, [1892] 2 Ch. 336 (curtesy) ; Re 
Lambert's Estate , Stanton v. Lambert (1888), 39 Ch. 1). 626 (undisposed -of per- 
sonalty) ; Re Atlcin son, Waller v. Atkinson , [1899] 2 Ch. 1, C. A. ; Re Evans's Estate , 
[1910] 1 I. K. 95 (chattels real) ). As to the remedies of a married woman for 
the security and protection of her separate property, see pp. 453, 459, post ; and 
as to summary proceedings for determining questions as to the title to any 

as between husband and wife, see p. 460, post. 

(o) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 25. 

‘ Ibid., s. 24. 

As to separate trading, see p. 352, post. 

(r) Married Women’s Property Act, 1882 (45 & 46 Yict. o. 75), s. 2. Where 
property was given in trust for a single woman for life for her separate use, 
with remainder as she should by will appoint, and in default of appointment to 
her executors, administrators and assigns, and she married after 18S2, it was 
held that the life interest merged in the ultimate remainder, giving her the 
absolute right to the property, and entitling her to release the power of appoint- 
ment ( Re Davenport, Turner v. King, [1895] 1 Ch. 361 ; and see Re Onslow , 
Flowden v. Gay ford (1888), 39 Ch. D. 622). 

(«) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 5. 

(0 Reid y. Reid (1886), 31 Ch. D» 402, O. A. (entitled before 1882, subject to 
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is subsequently converted from realty into personalty, or from 
personalty into realty (a). 

698. A mere hope or expectation of succeeding to property as 
one of a class of possible next of kin is not a contingent title to the 
property ; and property acquired by a married woman after 1882, 
though in pursuance of such a hope or expectation existing before 
1883, is statutory separate property ( b ). 


Sect. 3. 

Separate 
Property of 
Wife. 

Sjtct 

tuccestioni*. 


699. All deposits in any post office or other savings bank, or in Deposits, 
any other bank, all annuities granted by the National Debt Com- 8tock etc * 
missioners or by any other person, and all sums forming part of 
the public stocks or funds, or of any other stocks or funds trans- 
ferable in the books of the Bank of England or of any other bank, 
and all shares, stock, debentures, debenture stock, or other interests 
of or in any corporation, company, or public body — municipal, 
commercial, or otherwise — or of any industrial, provident, friendly, 
benefit, building, or loan society, which on the 1st January, 1883, 
were standing in the sole name of a married woman, or which on 
or after that date have been allotted to, or placed, registered, or 
transferred in or into or made to stand in, the sole name of, any 
married woman, are deemed, unless and until the contrary is shown, 
to be her separate property ; and the fact of their standing in her 
sole name is sufficient primd facie evidence that she is beneficially 
entitled thereto for her separate use, so as to authorise and 
empower her to receive or transfer the same, and to receive the 
dividends, interest and profits thereof without the concurrence of 
her husband, and to indemnify the Postmaster-General, the 
National Debt Commissioners, the Bank of England or Ireland, 
and all directors, managers and trustees of any such bank, cor- 
poration, company, public body, or society in respect thereof (c). 

These provisions apply, so far as relates to the right, title, or Deposits in 
joint names. 


a life interest, the tenant for life dying after 1st January, 18S3); Re Tucker , 
Emanuel v. Parfitt (1885), 64 L. J. (on.) 874 (vested remainder falling into 
possession after 1st January, 1883); Re Ilobson 8 Settlement, Webster v. Rickards 
(1885), 55 L. J. (cil.) 300 (similar case) ; Re Adames' Trusts (1885), 33 W. R. 834 
(contingently entitled before 1883 to a share in a fund, which vested after 
1882); Re Tench's Trusts , Ex parte M*CormacJc (1885), 15 L. R. Ir. 406. The 
cases contra — Bayntonv. Collins (1884), 27 Oh. D. 604; Re Thompson and Curzon 
(1885), 29 Ch. D. 177 ; and Re Dixon , Dixon v. Smith (18S5), 54 L. J. (ch.) 964 
—must be considered overruled by Reid v. Reid (1886), 31 Oh. D. 402, O. A. 

(a) Re Bacon , Toovey v. Turner , [1907] 1 Ch. 475 (a woman, married in 1875, 
became entitled in 1877 on an intestacy to reversionary realty, which was con- 
verted by sale in 1901, and did not fall into possession until 1906. Held, that the 
title accrued in 1877, and that the sale in 1901 gave no new property nor any 
fresh title). 

(b) Re Parsons, Stock! ey v. Parsons (1890), 45 Ch. D. 51 (trust for such persons 
as, at the time of the failure of preceding trusts, would have been entitled as 
next of kin of the testator ; the preceding trusts failed in 1886. Held, separate 
property under the Act). The Irish Court of Appeal held the contrary in Re 
Bcaapvi's Trusts (1888), 21 L. R. Ir. 397, C. A., where property was settled, in 
default of children, for such persons as should be the next of kin of A., who 
died in 1885. 

(c) Married Women's Property Act, 1882 (45 & 56 Yict. o. 75), ss. 6, 7. As 
to investments in any such deposits etc. with moneys of the husband without 
his consent, see pp. 351, 404, post. 
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Husband and Wife. 


Sect. 3. 


Separate 
Property of 
Wife. 


Wife has the 
legal as well 
as the equit- 
able title. 


Wages etc. 
acquired 
between 1870 
and 1883. 


Deposits etc. 
between 1 ‘ “ 
and 1883. 


interest of the married woman, to cases where such deposits, 
annuities, stock, and other interests are standing in, or allotted to, 
placed, registered, or transferred to or into, or made to stand in, the 
name of any married woman jointly with any person or persons 
other than her husband ( d ). 

No corporation or joint-stock company is, however, required or 
authorised to admit any married woman to be a holder of any 
shares or stock therein to which any liability is incident, contrary 
to the provisions of any statute, charter, bye*law, articles of 
association, or deed of settlement regulating the corporation or 
company ( e ). 

700 . A married woman has the legal as well as the equitable 
title to all real and personal property belonging to her as her 
separate property in accordance with the foregoing provisions, and 
may accordingly dispose of the same without the concurrence of 
her husband (/). 

701 . The wages and earnings of any married woman, whatever 
the date of her marriage, acquired or gained by her on or after the 
9th August, 1870, and before the 1st January, 1888, in any employ- 
ment, occupation, or trade in which she was engaged, or which she 
carried on separately from her husband (g), and also any money or 
property so acquired by her through the exercise of any literary, 
artistic, or scientific skill, and all investments of such wages, earn- 
ings, money, or property, are deemed to be property held and settled 
to her separate use, independent of her husband, and her receipts 
alone are a good discharge (h). 

This provision does not affect the legal, but only the equitable, 
title to the money or property, but if any such wages or earnings 
are invested by the husband in his own name, he is a trustee for 
his wife in the absence of proof of a gift on her part (t). 

702 . Deposits in savings banks and Government annuities made 
or granted on or after the 9th August, 1870, and before the 1st 
January, 1888, in the name of a married woman, aud also investments 
in public stocks or funds, or in fully-paid shares, stock, debentures, 
or debenture-stock of any incorporated or joint-stock company, to 
the holding of which no liability is attached, and also any shares, 
benefits, debentures, rights or claims in, to, or upon the funds of 
any industrial, provident, friendly, building, or loan society, 
standing between those dates in the name of a married woman, 
are deemed to be her separate property, to be accounted for and 


(d) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 8. 

(e) Ibid., s. 7. See title Companies, Yol. V., p. 147. 

(/) See pp. 377, 380, post, 

(</) As to separate trading, see p. 352, post. 

(A) Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), s. 1. The 
Act was repealed by the Married Women’s Property Act, 1882 (45 & 4G Yict. 
c. 75), s. 22, but subject to the preservation of all rights acquired under it. 

(«) Be Dearmer, James v. Dearmer (1885), 53 L. T. 905 (wife carried on a 
ladies’ school in her own name separately from the husband, and he invested 
part of the earnings in his name, llela, husband a trustee for her). As to 
gifts between liuslmnd and wife, «oe pp. 392 et seq., post. 
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paid to her, or transferred and the dividends and profits paid as if 
she were unmarried ( k ), subject, where the deposit or investment is 
shown to have been made with the moneys of the husband without 
his consent, to the power of the court to order payment or transfer 
to the husband (/). 

703. Where any woman married on or after the 9th August, 
1870, and before the 1st January, 1883, became entitled during her 
marriage and between those dates to any personal property as the 
next of kin of an intestate, or to any sum not exceeding £200 under 
any deed or will, such property or money, subject to the trusts of 
any settlement affecting the same, belongs to her for her separate 
use, and her receipts alone are a good discharge therefor (m). 

If several sums, not exceeding £200 each, were acquired at the 
same time and under the same instrument, but under different 
titles, as in the case of a pecuniary legacy and also a share in the 
residue, this provision applies, and the sums must not be aggregated 
so as to exclude them from the provisions of the section, though 
the total may have exceeded £200 (n). 

The limit of £200 only applies to money acquired under a deed 
or will, and not to personalty acquired as the next of kin of an 
intestate. Personalty acquired between the dates mentioned as 
next of kin, whatever may have been its value, belongs to the wife 
for her separate use, subject to any settlement affecting the 
same (o). 

This provision does not affect the legal title to the properly, but 
only gives the married woman the beneficial interest as if it had 
been given for her separate use (p). 

704. Where any freehold, copyhold, or customaryhold property 
descended on or after the 9th August, 1870, and before the 
1st January, 1883, upon any woman married between those dates, 
as the heiress or co-heiress of an intestate, the rents and profits 
thereof, subject to the trusts of any settlement, belong to her for 
her separate use, and her receipts alone are a good discharge for 
such rents and profits ( q). 

(A) Married Women’s Property Act, 1870 (33 &34 Viet. c. 93), ss. 2 — 5. See 
note (/<), p. 350, ante . . 

(l) Married Women’s Property Act, 1870 (33 & 34 Viet. c. 93), ss. 2 — 4, 9. 
See note (//), p. 350, ante y and p. 404, post . 

(m) Married Women’s Property Act, 1 870 (33 & 34 Viet. c. 93), s. 7 ; see note (A), 
p. 350, ante . Where a feme sole entitled under a will to a sum less than £ 200 , 
expectant on the death of A., married alter 9th August, 1870, and A. died during 
the marriage, it was held that she became entitled after 9th August, 1870, 
within the meaning of the section, although she was entitled in expectancy 
before that date [Lane v. Oakes (1874), 30 L. T. 726). 

(n) Re Davies , Harrison v. Davis , [1897] 2 Ch. 204 ; Re Middleton's Will (1868), 
16 W. R. 1107 ; Bower v. Smith (1871), L. It. 11 Eq. 279. 

(o) Re Voss , King v. Voss (1880), 13 Ch. D. 504. 

Ip) Howard v. Bank of England (1875), L. R. 19 Eq. 295 (consols; wife de- 
serted by husband. Held, that the book could not be compelled to permit a transfer 
without the concurrence of the husband, the stock not having been placed 
in the wife’s name under the Married Women’s Property Act, 1870 (33 & 34 
Viot. c. 93), s. 3. 

( 9 ) Married Women's Property Act, 1870 (33 & 34 Viet. c. 93), s. 8 . See 
note (A), p. 360, ante. 
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Husband and Wife* 


Sect. s. This provision doos not affect the legal title to the property, and 
Separate does not vest the coiyus in the married woman even in equity, but 
Property of only gives her an equitable right to the rents and profits (/ )• 

Wife. 

* Sub-Sect. 4, — Separate Trading . 


Custom of 
City of 
London i. 


705. By the custom of the City of London a married woman 
may carry on a trade within the city as if she were a feme sole , 
provided it is carried on on her sole account and the husband has 
no concern in it, and all property acquired by means of such 
separate trading belongs to the wife as if she were a feme sole (s), but 
by the custom the husband may determine the separate trading by 
intermeddling (f). 


706. Apart from the custom of the City of London, a married 
woman could always carry on a separate trade or business by agree- 
ment made between herself and her husband before marriage, or by 
his subsequent permission, the business and all profits being 
deemed in equity to be held for her separate use (a). If the 
business was carried on in pursuance of an agreement made before 
marriage, the agreement was binding on the husband’s creditors, 
the property employed in the business not being liable for his 
debts (a). 

Under 707. Earnings and property acquired by a wife by means of 

Married separate trading on or after the 9th August, 1870, and before the 

Property 1st Januai 7> 1888, are deemed in equity to be settled to her 

Acts. ' separate use (b), and all earnings and property so acquired since 

the 81st December, 1882, are her separate property both at law 
and in equity (c). 

A married woman carrying on a trade separately from her hus- 
band is, since the 31st December, 1882, in respect of her separate 
property, subject to the bankruptcy laws in the same manner as if 
she were a feme sole (d). 


Separate 
trading with 
consent of 
husband. 


(r) Johnson v. Johnson (1887), 35 Ch. D. 345 (she cannot convey except by 
deed acknowledged). See Troatbcck v. Bovghey (1806), L. It. 2 Eq. 531. 

(s) Langham v. Bewett (1627), Cro. Car. 68. A married woman carrying on 
a separate trade according to the custom is liable to the bankruptcy laws as if 
she were a feme sole {Ex parte Carrington (1740), 1 Atk. 206). Subject to this, 
no married woman is liable to be made bankrupt, except in pursuance of the 
Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 1 (5). See also 
title Bankruptcy and Insolvency, Vol. II., pp. 9 et seq . 

{t) Lavie v. Phillips (1765), 3 Burr. 1776, 1782. 

(a) Jarman y. Woolloton (1790), 3 Term Uep. 618; I/aselinton v. Oill (1784), 3 
Term Rep. 620, n. ; Beecher v. Major (1865), 13 L. T. 54; and see Cecil v. 
Juxon (1738), 1 Atk. 278, and Haddon v. Fladgate (1858), 1 Sw. & Tr. 48, as to 
earnings made by a wife in trading after desertion by her husband, or while living 
apart by mutual agreement. Compare In the Goods of Pepper (1874), 31 L. T. 
274. 

(b) Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), 8. 1. See Be 
Dearmtr , James v. Dearmer (1885), 53 L. T.'905. 

(c) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), ss. 2, 5. A 
married woman carrying on a separate trade will be presumed to have separate 
estate in the absence of evidence to the contrary {Eddowes v. Argentine Loan 
and Mercantile Agency Co. (1890), 63 L. T. 364, C. A.). 

Married Women’s Property Act, 1882 (45 & 46 Yict, o. 75), s, 1 (5), It 
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708. Whether a trade carried on by a wife is carried on 
separately from her husband is a question of fact (e). A business 
is not necessarily carried on separately because it is the separate 
property of the wife, and she has an interest in the profits ; the 
test is whether she is trading independently of the husband, 
without being accountable to him for any of the profits of the 
business (/). 

Where the parties live together at the premises on which the 
business is carried on, the burden of proving that it is a separate 
trade so as to entitle the wife to claim the profits as her separate 
property lies on her (7). 

But a separate trade may be carried on by a wife residing with 
her husband ( h ), and the mere fact that the husband takes part in 
the management or occasionally gives assistance does not prevent 
it being a separate trade (i). If, however, he interferes in such a 
way as to make himself personally liable for debts incurred in 
carrying it on, the business is not a separate one (j). 


is not necessary, in order to invoke the jurisdiction of the Court of Bankruptcy, 
to prove that a married woman carrying on a separate trade has separate 
property ( Re Simon , [1909] 1 K. B. 201, C. A.). It has been held in Ii eland 
that a farm is not a trade within the meaning of this sub-section (Re Long , 
[1905] 2 I. B. 343, 0. A.). See title Bankruptcy and Insolvency, Vol. II., 
pp. 9 et 8eq. 

(e) Jarman v. Woolloton (1790), 3 Term Rep. 618. A business may be carried 
on by husband and wife as partners ; see title Partnership. 

(/) Re Ed warded, Ex parte Edwardes (1895), 43 W. R. 509; compare Re 
JVorslei/, [1901] 1 K. B. 309, O. A., cited note (t), infra . 

(g) Re Whittaker, Whittaker v. Whittaker (1882), 21 Ch. D. 657. In this case 
the court refused, on the uncorroborated testimony of the wife after the hus- 
band’s death, to admit her claim to investments made by the husband in his 
own name of the proceeds of a farm which she had rented before marriage, and 
which she alleged he had authorised her to carry on on her own account, 
treating the proceeds as her separate property. It was held that there was not 
sufficient evidence of an intention by the husband to constitute himself a 
trustee for the wife. 

(/<) Ashworth v. Outram (1877), 5 Ch. D. 923, 0. A. ; Lovell v. Newton (1878), 4 
C. P. D. 7 (husband carried on the trade of a butcher ; be became incapable in 
consequence of intemperance, and was removed to the infirmary suffering from 
delirium tremens ; a friend lent money to the wife to enable her to continue the 
trade for the support of herself and her family ; she carried it on for several 
months, when the husband returned, but did not interfere in any way. Hold 
(under the Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), a 
separate trade and the property of the wife); Re Worsleg, supra ; Laporte v. 
Cosstick (1874), 23 W. R. 131. 

(t) Ashiuoi'th v. Outram, supra (wife, after marriage, continued to carry on in 
her maiden name a fruit preserving business belonging to her before marriage ; 
Blie kept a separate banking account and managed the business, the husband 
taking no part in the management, though he lived on the premises and assisted 
occasionally. Held, on his death, that the capital and stock were the wife’s under 
the Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93); Re Worsley , 
supra (business bought by the wife with her separate money ; she, assumed 
the responsibility for all debts incurred in carrying it on, accepting bills in her 
own name etc. Held, that the mere fact that the husband lived on the premises 
and took part in the management did not prevent it being her separate business) ; 
Re Simon, [1909] 1 K. B. 201, 0. A. 

(j) LaporU y. Cosstick, supra (lodging-house managed bj wife; husband 
nrdored goods in his own name and paid the rent, treating it as his business. 
Held, not the wife’s senarate business! . 


Sect. 3. 

Separate 
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Husband and Wife. 


Sect. 4. 

Gift or 
Limitation 
to Husband 
and Wife. 


Before 1883. 


Limitation to 
husband and 
wife ami 
third person. 


Rule of 
construction. 


Sect. 4. — Gift or Limitation to Husband and Wife . . 

709. A devisa, limitation, or surrender of freeholds or copyholds 
to husband and wife before the 1st January, 1883, created a tenancy 
by entireties, the husband being entitled to the rents and profits 
during their joint lives, and the survivor, whether husband or wife, 
being entitled to the whole ( k ). It is immaterial whether the estate 
was in possession, remainder, or reversion (Z). 

A gift or limitation of personalty to husbaad and wife before 
the 1st January, 1883, vested the entire interest in the husband 
alone at law and in equity (m). 

710. If real property was given or limited to husband and wife 
and a third person before the 1st January, 1883, the husband and 
wife, in the absence of an indication of intention to the contrary, 
took one moiety as tenants by entireties, and the third person the 
other moiety (n). 

If personal property was similarly given or limited, the husband 
primd facie took one moiety absolutely, and the third person the 
other moiety (o). 

This rule as to the respective shares of the parties, which is 
based on the doctrine of the unity of the person (p), is merely a 
rule of construction ( q ), and a slight expression of an intention to 
the contrary is sufficient to exclude it(r). Husband and wife, 
though taking as tenants by entireties, may take two shares 
between them (q), and in ascertaining the intention of the testator 
or settlor, the disposition of the names of the parties is a material 
circumstance to be taken into consideration (q). 

In the application of the rule it is immaterial whether the 


(7c) Co. Litt. 187 ; Doe d. Freestone v. rarratt (1794), 5 Term Rep. 652. Such 
an estate can only be effectively conveyed by deed acknowledged. The 
conveyance of the husband alone passes no interest as against the wife surviving. 
See title Real Property and Chattels Real. 

a Co. Litt. 187 b. 

lie Bryan , Godfrey v. Bryan (1880), 14 Ch. D. 516 (income of sum of 
money for benefit of husband and wife during their joint lives, and for the 
life of the survivor. Held, husband took the ontire interest) ; Atcheson v. 
Atcheson (1849), 11 Beav. 485 (bequest to husband and wife) ; Ward v. Ward 
(1880), 14 Ch. 1). 506 (annuity in trust for husband and wife during joint lives). 

(n) Back v. Andrew (1691), 2 Vem. 120 (surrender of copyholds to husband 
and wife and their daughter and their heirs. Held, the husband and wife took 
one moiety, and the daughter the other). 

( 0 ) BricJcer v. Whatley (1684), 1 Yern. 233 (bequest to A., B. and 0., and the 
wife of C. Held A., B. and C. each took one-third); Re Wylde (1852), 2 
De G. M. & G. 724, C. A. ; Gordon v. WhieJdon (1848), 11 Beav. 170 (bequest to A. 
and his wife and children ; there were two children. Held that A. and his wife 
took one-third, and each of the children one-third). 
ip) Dias v. De Livera (1879), 5 App. Cas. 123, P. O. 

( q ) Warrington v. Warrington (1842), 2 Hare, 54, where a testatrix gave the 
residue of her property equally between her brother, her sister, and her nephew 
and his wife, and it was held that the nephew and his wife each took a fourth 
share; Be Dixon, Byram ▼. Tull (1889), 42 Ch. D. 306, where there was a 
gift of residue to A. and B., his wife, 0. the wife of X., D. the wife of Y., E. t 
F. and G., his wife, and it was held that each took one-seventh, the wives taking 
separate shares. As to the construction of wills generally, see title WiLlA* 

(r) See note («), p. 355, post 
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property is real or personal, and whether the third person takes as 
a joint tenant or as a tenant in common ( s ). 

711. Where a gift or limitation of real or personal property to 
husband and wife takes effect after the 81st December, 1882, they 
take as joint tenants or tenants in common, according to the 
terms of the instrument, in the same manner as if they were not 
married, the wife’s share being separate property, since tenancies 
by entireties have ceased to exist in all cases of property the title to 
which accrues after that date ( t ). 

But in the case of a gift or limitation to husband and wife and 
another person or other persons, the husband and wife are still 
primd facie only entitled to one share between them, as in the case 
of gifts and limitations before the 1st January, 1883, subject, as 
before that date, to any expression or indication of an intention to 
the contrary ( u ). 

712. A decree for dissolution of marriage converts a tenancy of 
land by entireties into a joint tenancy between the parties, but it 
does not operate to sever a joint tenancy between husband and 
wife Or). 

Sect. 5. — Paraphernalia. 

713. The term " paraphernalia ” (a) comprises such jewels and 
ornaments, exclusive of old family jewels (6), and those which are a 
wife’s separate property, as the wife is permitted by the husband 


( 5 ) lie March , Manderv. Harris (1884), 27 Ch. D. 166, 0. A. But the rule is 
not excluded by the mere fact that in another portion of the same will the 
husband and wife are given separate legacies {Re Wylde (1852), 2 De G. M. & G. 
724, 0. AA 

(<) By tne operation of the Married Women’s Property Act, 1882 (45 & 46 
Viet. c. 75); see Hunt v. Hunt (1908), 25 T. L. E. 132; and p. 348, ante . See 
also the cases cited in note (w), infra. As to the distinction between joint 
tenancies and tenancies in common , see title Real Property And Chattels 
Beal. 

(u) Re Jupp , Jupp v. Buckwell (1888), 39 Ch. D. 148 (gift of residue by 
testatrix between her sister M. B., D. B., her husband, and H. B., her 
stepdaughter. Held, that M. B. and D. B. each took a fourth, and H. B. a 
moiety, M. B.’s sharo being separate property) ; Re March t Mander v. Harris , 
supra (residuary personalty bequeathed to C. J. M., and J. H. and E. his wife, 
to and for their own benefit absolutely, all three being appointed executors. 
Held, that they took as joint tenants, C. J. M. taking a moiety, and J. H. and 
E. each one-fourth, E.’s share being separate property) ; compare Re Dixon , 
Byram v. Tull (1889), 42 Ch. D. 306, cited in note (q), p. 354, ante . 

(x\ Thornleyv. Thornley , [1893^2 Ch. 229. 

(a) The doctrine of paraphernalia was recently discussed at length in Masson, 
Templier & Co. v. De Fries , [1 909] 2 K. B. 831, C. A. In this case Farwell, L. J., 
seems to have considered that the doctrine is now obsolete, but the other Lords 
Justices did not express an opinion on the point. Subject to this, the rules 
relating to the doctrine are stated here ; and see title Executors and 
Administrators, Vol. XIV., pp. 219, 220. 

(5) Jervoise v. Jervoise (1853), 17 Beav. 566. But where the husband hnd 
acquired jewels from his mother, which he allowed his wife to wear during his 
life in the same way as other ornaments given by him to her, it was held that 
they were not proved to be “ old ** family jewels, and were paraphernalia, which 
belonged to the widow, and to a second husband on her remarriage and death 
{Laing v. Walker (1891), 64 L. T. 527). 
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Husband and Wife. 


Sect. 5 . 

Para- 

phernalia. 


Disposition 
by husband 
or wife. 


Liability for 
debts. 


to wear for the decoration of her person (c). It is confined to 
jewels and other ornaments for the person (d). 

Although old family jewels are not paraphernalia (e), other articles 
of jewellery given by the husband to the wife to be worn with the 
family jewels may be ( e ), and it is sufficient if they are only worn 
on important occasions (/). The fact that they are very valuable, 
and that the husband keeps possession of them when they are not 
being worn, does not exclude them from being paraphernalia (g). 

Jewels and trinkets given to the wife by relatives or friends, 
and not by the husband, are generally considered the wife’s 
separate property, or as given for her separate use, and not as 
paraphernalia (h), and even in the case of gifts by the husband, it 
must appear that they were only intended for the decoration of her 
person, and not as absolute gifts, otherwise they will be deemed to 
be her separate property (/). 

Christmas and birthday gifts, and gifts of jewellery and trinkets 
in order to settle differences, will be presumed to be absolute gifts 
and not paraphernalia, in the absence of a clear expression of 
intention to the contrary (i). 

714. Paraphernalia cannot be disposed of by a wife during 
her husband’s lifetime, either by act inter vivos or by will, nor can 
the husband dispose of them by will (k), whatever may be their 
value (l), but he may sell, pledge, or give them away during his 
lifetime (m). 

715. Paraphernalia are liable for a husband’s debts on failure 
of other assets ( n ), even if they were bought out of his wife’s pin 
money (o) while she was living with her husband (p). But, subject 
to the liability for his debts, they belong to the widow, and if they 


(c) Bindon's ( Viscountess) Case (15S6), Moore (k. b.), 213. 

(eZ) Burton v. Pierpoiut (1722), 2 P. Wins. 78 ; Graham v. Londonderry (174G), 
3 Atk. 393. 

(c) See note (6), p. 355, ante . 

if) Graham v. Londonderry , supra ; Northey v. Northey (1740), 2 Atk. 77. 

(g) Northey v. Northey , supra. 

( h ) Graham v. Londonderry , supra ; Lucas v. Lucas (1738), 1 Atk. 270. But 
in Jervoise v. Jervoise (1853), 17 Beav. 5G6, pearl ornaments given to the wife by 
a third person were held part of her paraphernalia. 

(?) Masson , Templier & Co. v. De Fries , [1909] 2 K. B. 831, C. A. Wearing 
apparel purchased by a wife for her own personal use with money supplied to 
her by her husband is primd facie her separate property (ibid.). The Married 
Women’s Property Acts do not appear to have alterod the law with respect 
to gifts of paraphernalia, when it is proved that they were intended as jiara- 
phemalia and not absolute gifts (Tasker v. Tasker , [1895] P. 1). As to gifts 
between husband and wife generally, see pp. 392 et seq. t post. 

(/;) Seymore v. Tnsiiian (1737), 3 Atk. 358; Hastings ( Lord)v . Douglas (1G34), 
Cro. Car. 344 ; and see Be Ilewson, UAlmaine v. Moseley (1854), 23 L. J. (cu.) 
256, C. A. 

(Z) Northey v. Northey, supra, where the value of the jewels was oqual to 
£3,000 a year. 

(m) Graham v. Londonderry , supra. 

(n) Ridout v. Plymouth (Hart) (1740), 2 Atk. 104 ; Burton v. Pierpoint , 
supra ; Townshend (Lord) v. Windham (1750), 2 Ves. Sen. 1, 7 ; Parker v. Harvey 
(1726), 4 Bro. Pari. Cas. 604, G09 ; and see title Executors and Administrators, 
Yol. XIV., p. 293, note (/). 

(o) See p. 357, post. 

(p) Tyrrell's (Lady) Case (1674), Freem. (cn.) 304. 
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are taken for his debts, the widow is entitled to marshal all other 
assets, both realty and personalty, against the heir and all devisees 
and legatees ( q ). 

If they have been pledged by the husband, the widow is entitled 
to have them redeemed out of ♦his personalty, to the prejudice of 
legatees (r). 

716. The right of a widow to paraphernalia may be barred by a 
provision in her marriage settlement ($), or by agreement between 
her and her husband ( t ), or by her election or acquiescence, as, for 
instance, if he bequeath them to her for life, by her taking under 
the will instead of claiming them absolutely (a). 

Sect. 6. — Pin Money . 

717. Pin money is an allowance made by a husband to his wife 
for the purchase of dresses and ornaments, in order that his dignity 
in society may be kept up ( b ). It may be a yearly allowance settled 
on the wife before marriage (c), or it may be made subsequently in 
the shape of gratuitous gifts from time to time for the purposes 
mentioned (d). 

The wife is under an implied duty to apply her pin money towards 
her dress, decoration and adornment, and therefore cannot assign 
it (<?). 

718. If pin money secured by settlement is allowed to run into 
arrear, and the wife is supported by the husband, it will be pre- 
sumed that she waived her claim in consideration of such sup- 
port ( /), and she will only be entitled, on surviving her husband, 
to claim arrears for one year prior to his death (g). 

But this presumption may be rebutted, and if it appears that the 
wife demanded her pin money without success (h), or if she lived 
separate from her husband without any allowance, she is entitled 
to claim all arrears due at his 'death (1l ) ; and there is no such 


(q) Snelson v. Corbel { 1746), 3 Atk. 3G9 ; Tipping v. Tipping (1721), 1 P. Wms. 
729 (realty descending to keir-at-law) ; Incledon v. North cote (1747), 3 Atk. 
430; and Boynton v. Boyntun (1781), 1 Cox, Eq. Cas. 106 (devisees); Graham 
V. Londonderry (1746), 3 Atk. 393 (specific legatee); Tynt v. Tynt (1729), 
2 P. Wms. 542 (devisee) ; Probert v. Clifford (1736), 2 P. Wms. 544, n. 

(r) Graham v. Londonderry , supra. 

(s) Cholmdy v. Cliolmely (i0S8), 2 Yorn. 82, where marriage articles provided 
that the wife should have no part of her husband s personal estate except what 
he left her by will. 

(t) As to contracts between husband and wife, see p. 432, post. 

(a) Clarges v. Albemarle ( Duchess ) (1691), 2 Yern. 245. 

\b) Howard v. Digby (1834), 2 Cl. & Fin. 634, H. L. 

(c) See title Settlements. 

{d) As to savings from such an allowance, see p. 358, post. 

(e) Jodrdl v. Jodrell (1845), 9 Beav. 45. 

(/) Powell v. Ilankey (1722), 2 P. Wms. 82,84; Thomas v. Rennet (1726), 
2 P. Wms. 341; Fowler v. Fowler (1735), 3 P. Wms. 353, 355; Thrupp y, 
Harman (1834), 3 My. & K. 513. 

(g) Howard v. Digby , supra; Offley v. Offley (1691), Prec. Ch. 26; Foss v. 
Foss (1864), 15 I. Ch. R. 215; Aston v. Aston (1749), 1 Yes. Sen. 264,267; 
Townshend {Lord) v. Windham (1750), 2 Yes. Sen. 1, 7 ; Peacock v. Monk (1751), 
2 Ves. Sen. 190 ; Thomas v. Rennet, supra . 

(A) Ridout v. Lewis (1738), 1 Atk. 269 (on complaints by the wife from time 
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presumption where the wife is insane, and therefore incapable of 
waiving her rights (t). 

Payments by the husband in discharge of debts incurred for 
purposes for which pin money is applicable are a satisfaction of his 
obligation pro tanto, and may be set-off by him against any claim by 
the wife for arrears (/c). 

The wife's representatives after her death have no claim in respect 
of arrears of pin money (Z) . 

The claim of a widow for arrears of pin money may be satisfied 
by a legacy from the husband of an equal or greater amount (in). 

719. The claim of a wife to pin money secured by a marriage 
settlement is not affected by her elopement or adultery (/i). 

Sect. 7. — Savings oj Wife. 

720. The savings of a wife from equitable or statutory separate 
property (o), or the produce thereof, belong to her for her separate 
use or as her separate property, as the case may be 

721. Where husband and wife are living together, any savings by 
her from the proceeds of his business, or from an allowance by him 
for housekeeping expenses, dress, or the like, belong to the husband, 
though they may be invested in the name of the wife, unless it 


to time as to arrears, the husband had always said that she should have it at the 
last) ; Foss v. Fo88 (1864), 15 I. Ch. E. 215 ; Moore v. Moore (1738), 1 Atk. 272 
(living apart) ; and see Edgeworth v. Edgeworth (1805), 1G I. Ch. E. 348. 

fi) Brodie v. Barry (1813), 2 Yes. & B. 36. 

?&) Howard v. Digby (1834), 2 Cl. & Fin. 634, II. L. 

[l) Ibid . It has been held in Ireland that the rule that the wife’s repre- 
sentatives cannot claim arrears after her death does not apply where she has 
assigned her right for value, or whore the husband has been depiived of the 
enjoyment of the estate on which the pin money was charged, and that 
assignees for value may claim all arrears [Tuffnell v. 0'Donoghue t [1897] 1 I. E. 
360). This decision is, however, open to the objection that pin money, being 
an allowance for a specific purpose which obviously cannot be fulfilled if it is 
assigned, is, on principle, not assignable. See also Foss v. Foss, supra . The 
point does not appear to have been specifically raised in any of the English 
cases ; but see Howard v. Digby , supra , and title Executors and Adminis- 
trators, Yol. XIY., p. 220. 

(- m) Fowler v. Fowler (1735), 3 P. Wms. 353, 355; and see title Equity, 
Yol. XIII., pp. 136 et seq. 

( n ) Moore v. Moore (1738), 1 Atk. 272 ; Sidney v. Sidney (1734), 3 P. Wms. 
269; Seagrave v. Seagrave (1807), 13 Ves. 439, 443, 444; Buchanan v. Buchanan 
(1809), 1 BaE & B. 203. 

(o) See pp. 341 etseq ., ante . 

( p) Gore v. Knight (1706), 2 Yern. 535 ; Fettiplace v. Gorges (1789), 1 Yes. 46; 
Butler v. Cumpston (1868), L. E. 7 Eq. 16 ; Duncan v. Cashin (1875), L. E. 10 
C. P. 554 (furniture settled to separate use of the wife, renewed out of her 
separate moneys); Darlcin v. Darlcin (1853), 17 Beav. 578 (savings invested in 
joint names, and applied in purchase of realty. Held, after husband’s death, 
the separate property of the wife). Compare Spicer v. Dawson , Spicer v. Spicer , 
Lawford v. Spicer (1857), 5 W. E. 431 (bond settled to separate use of wife for 
life, then gift over ; some arrears of income remaining in the hands of the 
trustee, were invested for her benefit after her husband’s death. Held, on lior 
remarriage, that the arrears so invested were not to be considered settled to her 
separate use, but passed to the second husband). 
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appears that he intended that any such savings should belong to 
her as her separate property as a gift from him ( q ). 

722. Where husband and wife are living apart, and he makes her 
an allowance for her maintenance and support, the decision whether 
savings from the allowance belong to the husband, or to the wife as 
her separate property, depends upon the terms of the agreement for 
separation, if any, and the intention of the parties to be ascertained 
from the circumstances of the particular case (r). 

Where the husband is a lunatic, and an allowance for separate 
maintenance is made to the wife living apart under an order of the 
court, savings therefrom are her separate property even if the order 
does not expressly state that the allowance is for her separate use ( * ). 
But such an allowance is not assignable by the wife (t). 


Part V. — Dispositions of Property. 

Sect. 1. — Restraint on Anticipation . 

Sub-Sect. 1 . — How Imposed. 

723. A married woman to whom any property is given or limited 
for her separate use (u), or so as to become her statutory separate 
property (a), may be restrained from alienating or anticipating the 
same during the coverture (b). 


( q ) Barrack v. M’CulIoch (1856), 3 K. & J. 110 ; Tyrrell's ( Lady ) Case (1674), 
Freem. (CH.) 304 ; Walter y. Hodge (1818), 2 Swan. 92 ; S tanning v. Style (1734), 
3 P. Wins. 334, 337 (profits in respect of butter, eggs, poultry etc. arising from 
a farm ; the husband called the sayings her pin money. Held, her separate 
property, and, the husband having borrowed £100, that she was entitled to 
prove as a creditor against his estate) ;*and see Herbert v. Herbert (1692), Prec. 
Ch. 44 ; Mangey v. Hungerford (undated), 2 Eq. Cas. Abr. 156 ; Mews v. Mews 
(1852), 15 Beav. 529 (proceeds of surplus butter, eggs and poultry deposited by 
a farmer’s wife, with nis sanction, with a firm in her own name; the husband 
called it her money. Held, not sufficient evidence to establish a gift by the 
husband, and that the money was his) ; Pope v. Bushell & Co. (1888), 4 T. L. It. 
610 (savings from husband’s business). See also Withers v. Berry (1895), 39 Sol. 
Jo. 559, and further, as to gifts by husband to wife, pp. 392 et seg. f post. 

(r) Brooke v. Brooke (1858), 25 Beav. 342 (husband in India remitted money 
to wife in England for her support ; she saved a considerable amount out of 
the allowance. Held, that the husband was not entitled to recover the savings) ; 
Messenger v. Clarke { 1850), 5 Exch. 388 (separation by verbal agreement; husband 
remitted to wife a certain sum weekly for her support ; she invested savings in 
stock. Held, that the husband was entitled to recover the stock, as money lent, 
from a person to whom she gave it shortly before her death) ; Birkett v. Birkett 
(1908), 98 L. T. 540 (husband went abroad temporarily to seek employment, 
and during his absence remitted money to the wife unconditionally, a portion 
of which she used for the maintenance of herself and the children, and the 
residue of which she saved and deposited in the Post Office Savings Bank 
her own name. Held, that the husband was entitled on a separation to the 
savings so deposited). 

(«) In the Goods of Tharp (1878), 3 P. D. 76, 0. A. 
it) Re Robinson (1884), 27 Oh. D. 160, 0. A. 

(w) See p, 341, ante. 

(a) See p. 348, ante . 

(5) Brandon v. Robinson (1811), 18 Yes. 429. 
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A restraint on anticipation may be attached to a gift or limitation 
of any kind of property, real or personal, whether in possession or 
remainder or reversion, and whether the corpus or only the income 
is given to the married woman, and by the intervention of trustees 
it may be attached to a legacy or gift of a sum of money (c), but 
it is confined to property given or limited to her separate use and 
to separate property under the Married Women’s Property Acts ( d ). 

A direction that a married woman to whom a life estate is given 
shall not be impeachable for waste is not inconsistent with a restraint 
on anticipation (c). 

724. No particular form of words is necessary to impose a restraint 
on anticipation. It is sufficient if, on the construction of the instru- 
ment under which the property is acquired as a whole, it appears 
to have been the intention of the testator or settlor to exclude the 
power of disposition (/). Words merely showing an intention to 
exclude the rights of the husband, and to protect the property from 
his debts and engagements, or importing that her receipts alone 
are to be a sufficient discharge, are not, however, sufficient. An 
intention to prevent the wife from alienating or anticipating the 
property must be shown 


(c) Seo cases cited in the following notes. 

(d) It is no longer necessary, since the Married Women’s Property Act, 1882 
(45 & 46 Viet. c. 75), to express that the property is given for the separate use 
of the married woman, in older to restrain her from anticipation; separate 
property under that Act will support a restraint on anticipation (Re burning 
Ex parte Hood Barrs , [1896] 2 Ch. 690, C. A.). The restraint on anticipation was 
invented by the Court of Chancery for the purpose of protecting the equitable 
separate property of a married woman against the influence and control of her 
husband, and before the Married Women’s Property Acts was confined to 
property given for her separate use ( TuJIett v. Armstrong (1840), 4 My. & Cr. 
377, 393, 394; Stogdon v. Lee , [1891] 1 Q. 13. 661, C. A.; Be Ridley , Bach ton v. 
Ilay (1879), 11 Ch. D. 645, 649). Unless restrained, a married woman may 
dispose of her equitable or statutory separate property as if she were a feme 
sole ; see p. 377, post . At the present day, the chief importance of the restraint 
on anticipation is in the protection it affords a married woman against her own 
debts and engagements and the consequences of her wrongful acts ; see pp. 363 
et seq. f post. 

(e) Be Lnmley , Ex parte Hood Barrs , supra; dictum in Clive v. Clive (1872), 7 
Ch. App. 433, not followed. 

(/) See p. 342, 348, ante. 

(g) In the following cases, a restraint on anticipation was held to be imposed : — 
Sttedman v. Poole (1847), 6 Hare, 193 (bequest of leaseholds for years, free 
from the control of any future husband, and not to be sold or mortgaged. Held, 
restrained from anticipation even during the then existing marriage) ; Brown v. 
Bam/ord (1846), 1 Ph. 620 (trust to pay rents to such persons as the wife by 
writing, but not by way of anticipation, should appoint, and in default of 
appointment, into her own hands for her sole and separate use. Held, that the 
restraint on anticipation attached to the whole gift, and not merely to the 
power of appointment) ; White v. Herrick (1873), 21 W. R. 454 (income to be 
paid to the wife free from her debts and engagements, whether contracted by 
herself or any husband she might marry) ; Be Gaffee (1849), 1 Mac. & G. 541 
(trust to pay dividends to the wife for life, or to her appointees, without 
anticipation); Harnett v. MacdougaU (1845), 8 Beav. 187; Moore v. Moore 
(1844), 1 Coll. 54 (trust to pay dividends to such persons as the wife should, 
but not by way of anticipation, appoint, and in default of appointment, to 
her for her separate use) ; Baker v. Newton (1839), 2 Beav. 112 (for her own 
absolute use, without liberty to sell or assign during her life); Harrison v. 
Harrison (1888), 13 P. D. 180, 184, 0. A. (for her sole, separate and inalienable 
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725. Where property is given for the separate use of a married Sect. 1 . 
woman for life, with a power of appointment by deed or will over Restraint 
the corpus , a direction that any appointment by deed shall not onAnticipa- 
come into operation until after her death does not of itself import ti° n » 

a restraint on anticipation so as to prevent her from making an Power of 
irrevocable appointment by deed (It). appointment, 

A settlement on a married woman for life, with remainder as she 
may appoint, and in default of appointment, for her executors and 
administrators, does not import a restraint on anticipation (i). 

726. Where a restraint on anticipation is imposed by words Words 
forming a portion of the sentence giving the property, and as part of forming part 
the gift, the restraint is commensurato with the property, and is not 0 glffc * 
affected by additional words applicable to a particular coverture 

only (jf), or otherwise qualifying the nature of the restraint (/c). 


use) ; Baker v. Bradley (1855), 7 D. M. & G. 597, C. A. ; Field v. Evans (1846), 
15 Sim. 375 (income to be paid to such persons as the wife might appoint from 
time to time, or to permit her to receivo the same for her separate use, her 
receipts, or the receipts of any persons to whom she might appoint the same 
after it should become due, to be sufficient discharges) ; lie Smith , Chapman v. 
Wood (1884), 51 L. T. 501 (for her own sole and separate use, free from the 
debts of her present or any future husband, the receipts of her for the said 
rents etc. to be given after the same shall become due to be good and effectual 
discharges); Baggett v. Meux (1814), 1 Coll. 138; affirmed (1846), 1 Ph. 627 
(devise of realty to the wife’s separate use, with a declaration that sho should 
not mortgago or incumber the same) ; Gouldcr v. Camm (1859), 1 Do G. J?\ 
& J. 146, C. A. (“ no sale or mortgage to tako place ”) ; Be Lavender's Policy , 
[1898] 1 I. It. 175, C. A. (policy of assurance on life of husband, the moneys 
being expressed to be payable for the sole and separate use of the wife, and one 
of the conditions being : “ This policy is not assignable ”). 

In the following cases it was held that there was no restraint on anticipa- 
tion: — Acton v. White (1823), 1 Sim. & St. 429 (to pay rents as they should 
become due and payable into the hands of the wife and not otherwise, for her 
life for her separate use, the receipts of the wife alone, for what should be 

i-» • 1 r . « 1 1 j 1 11* 1 V i 



(dividends to be paid into the wife’s own hands, indepen< 
her present or any future husband, and her receipts to be a sufficient discharge 
as if she were sole and unmarried) ; Re Boss's Trust , Ex parte Collins (1851), 1 
Sim. (n. s.) 196 (stock in trust for her separate use for life, the dividends to be 
paid to her on her personal appearance and receipt) ; Witts v. Dawkins (1806), 12 
Vos. 501 (rents and profits to bo paid according to the appointment of the wife 
from time to time, and in dofault of appointment to her for her sole and separate 
use, her or her appointee’s receipts to bo effectual discharges) ; Sturgis v. Corp 
(1806), 13 Yes. 190 (for the wife’s sole and separate use ; not to be subject to 
debts, control or engagements of husband ; her receipts alone to be a good dis- 
charge) ; Browne v. Like (1807), 14 Yes. 302 (for the wife’s sole and separate 
use ; to pay into her own proper hands ; her receipts to be a sufficient dischaige). 
In Re Hutchings to Burt (1888), 59 L. T. 490, C. A., it was held that a mere 
expression by a testator of a wish that his daughter, to whom he devised free- 
holds, should not sell did not operate as a restraint on anticipation. 

(h) Alexander v. Young (1848), 6 Hare, 393. See also Medley v. Horton (1844), 
14 Sim. 222 ; Re Linzce's Settlement (1856), 23 Beav. 241 ; Barrymore v. Ellis 
(1836), 8 Sim. 1. 

(i) London Chartered Bank of Australia v. Lempriere (1873), L. R. 4 P. O. 
572 ; Mayd v. Field (1876), 3 Ch. D. 587. 

(;) Be Gajjee (1849), 1 Mac. & G. 541. 

(k) Harrop v. Howard (1845), 3 Hare, 624 (restraint on anticipation annexed 



862 


Husband and Wife. 


Sect. 1. 

Restraint 
on Anticipa- 
tion. 

Words 
rendered 
ineffectual 
by nature or 
terms of gift. 


727. Words importing a restraint on anticipation may be 
rendered ineffectual by the nature and terms of the gift, or the 
omission to appoint trustees. Thus, if a legacy or share of a fund 
is given by will to a married woman for her separate use, and is 
followed by a clause in restraint of anticipation, no trustees being 
appointed, the restraint clause will be ineffectual unless the testator 
has expressed or shown an intention that the executors should keep 
the money invested and pay only the income to her (Z). Again, a 
direction that the legacy or share to which the married woman is 
entitled shall be paid to her is inconsistent with a restraint on 
anticipation (m). In such cases, the question whether the restraint 


to a gift held effectual, although it was subsequently provided that her or her 
appointee’s receipts should be a sufficient discharge). 

(l) Be Bown, O'Halloran v. King (18S4), 27 Ch. D. 411, 0. A. (trustees directed 
to pay income of a fund to A. for life, and after his death to pay a share of the 
fund to a married woman for her separate use, without power of anticipation, 
her receipt to bo a sufficient discharge. Held, that she was entitled to receive 
the capital of her share on A.’s death); Re Croughton’s Trusts (1878), 8 Ch. D. 
460 (a reversionary share of a mixed fund, subject to a life interest, was given 
to a married woman for her separate use without power of anticipation. The 
tenant for life died during the lifetime of the testatrix, and the share of the 
married woman was represented by a sum of cash in court. Held, that she was 
entitled to have it paid out to her); Re Taber , Arnold v. Kay ess (1882), 51 L. J. 
(cir.) 721 (bequest of a sum of money to A., and in the event of his dying in the 
lifetime of the testator, to A.’s children equally, followed by restraint clause. 
A. died in the testator’s lifetime, and one of his children was a married woman. 
Held, that she was entitled to payment of her share) ; Re Grey's Settlements , 
Acason v. Greenwood (1887), 3*1 Ch. D. 712, C. A. (sum of £1,500 to be raised and 
paid to a married woman without power of anticipation, and one-fourth of the 
residue to be held on trust for her absolutely without power of anticipation. 
Held, that she was entitled to receive the £1,500, but not the capital of the one- 
fourth sharo of the residue) ; Re Holmes , Hallows v. Holmes (1892), G7 L. T. 335, 
C. A. (trust for widow for life, and then as to capital and income for her children 
living at her decease, all moneys, capital and income, to which any female 
should be entitled to be 4 * paid into her own hands for her separate use free from 
marital control,” when and as the same should become actually due and payable, 
and “ not by way of anticipation.” Held, that the restraint on anticipation did 
not provent payment of the capital of the shares to children who were married 
women, when they became due on the widow’s death) ; Russell v. Lawder, [1904] 
1 I. R. 328 (legacy to married woman without power of anticipation, but no 
trustees appointed. Held, restraint ineffectual ; entitled to payment) ; compare 
He Ellis ’ Trusts (1374), L. R. 17 Eq. 409 (bequest of Consols, followed by restraint 
clause. Held restraint effectual) ; Re Clarkes Trusts (1882), 21 Ch. I). 748 (devise 
and bequest of residuary real and personal estate without power of anticipation, 
the residue consisting of two sums of stock and a sum of cash. Held, that the 
restraint was effectual ns to the stock, that being income-bearing, but not as to 
the sum of cash. This decision was questioned in Re Bown , O'Halloran v. King , 
supra); Re Currey, Gibson v. Way (1886), 32 Ch. D. 361 (share in residuary real 
and personal estate, subject to restraint on anticipation. Held, beneficiary not 
entitled to have the capital of the personalty paid) ; Re Benton , Smith v. Smith 
(1882), 19 Ch. D. 277 (trust to convert and invest proceeds of property and to 
stand possessed of the investments for daughters for their separate use without 
power of anticipation, the property consisting of leaseholds and a sum of money. 
Held, that the restraint was effectual as to both). 

(m) Re Fear on, Uotchlcin v. Mayor (1896), 45 W. R. 232 (bequest of fund in 
trust for married woman to be paid to her for her separate use without power of 
anticipation ; no indication of an intention that only income should bo 
paid. Held, that the words of restraint must bo disregarded); and see Re 
Bown , O'Halloran v. King, supra, Re Grey's Settlements, Acason v. Greenwood, 
supra , and Re Holmes, Hallows v. Holmes, supra ; Re Bankes, Reynolds y. Ellis % 
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is effective does not depend upon whether the gift is of an income- 
bearing fund or sum in cash, although that is a matter to be taken 
into consideration in ascertaining the intention of the testator, but 
upon whether, having regard to all the circumstances of the par- 
ticular case, the testator has shown an intention that only the 
income should be paid to the married woman, and the capital 
retained during the coverture ( n ). 

728. Where property is given to a married woman with a restraint 
on anticipation, subject to a preceding life interest, the restraint 
is not necessarily to be construed as limited to the period during 
which the married woman’s interest is reversionary (o), but it may 
be so construed, if that appears to have been the intention of the 
testator or settlor having regard to the nature of the property, the 
terms of the gift, and the other circumstances of the particular 
case ( p). 

Sub-Sect. 2 . — Effect 

729. A restraint on anticipation operates only during cover- 
ture ( q ), and any condition against alienation otherwise than during 
coverture is absolutely void (r). 

The restraint, however, unless expressly limited to a particular 
marriage, revives on a remarriage, whether of a widow or divorced 
wife, subject to any disposition which may have been made during 
discoverture (s). 

If property is given to a single woman subject to a restraint on 
anticipation, and she marries without having disposed of the pro- 
perty or removed the restraint, the restraint will attach on the 


[1902] 2 Ch. 333. As to construction of repugnant clauses in deeds, see title 
Deeds and Other Instruments, Vol. X., p. 456. As to rules of construction 
of wills, see title Wills. 

(n) See note ( l ) on p. 362, ante . 

(o) lie Tippett' 8 and Newbould's Contract (1888), 37 Ch. D. 444, 0. A. (lease- 
holds vested in trustees). 

(p) Be Sykes's Trusts (1862), 2 John. & H. 415 ; lie Holmes , Hallows v. Holmes 
(1892), 67 L. T. 335, C. A. ; lie Down , O' Ilalloran v. King (1884), 27 Ch. D. 411, 
C. A. ; Re Croughton's Trusts (1878), 8 Ch. D. 460; and Re Taber , Arnold v. 
Kayess (1882), 51 L. J. (ch.) 721, cited in note (0. p. 362, ante. 

( q ) Re Wood , Wood v. Hooper (1889), 61 L. T. 197 ; Brown v. Pocock (1833), 2 
Hubs. & M. 210; Jones v. Salter (1815), 2 Russ. & M. 208 ; Woodmeston v. Walker 
(1831), 2 Russ. & M. 197. As to marshalling between two mortgagees of the 
property, one of whose mortgages was granted during coverture, and the other 
during discoverture, where only a portion of the property mortgaged is subject 
to a restraint on anticipation, see Re Loder’s Trusts (1886), 56 L. J. (cn.) 230. 

(r) Re Wolstenholme t Marshall v. Aizlewood (1881), 43 L. T. 752. 

(a) Hawks v. Hubback (1870), L. R. 11 Eq. 5 ; Abergavenny ( Marquis ) v. Sugden 
(1886), 2 T. L. R. 754 ; Clark v. Jaques (1838), 1 Beav. 36 ; Shafto v. Butler (1871), 
40 L. J. (ch.) 308 (divorce and remarriage without any settlement) ; Dixon v. 
Dixon (1838), 1 Beay. 40 ; Stroud v. Edwards (1897), 77 L.T. 280, C. A. (income of 
property given to wife for life, subject to restraint on anticipation, the property 
to go to her absolutely in the event of her surviving her husband ; she was 
divorced and remarried. There being no evidence as to when the first husband 
died, it was held that the restraint reattached on the remarriage, and that a 
creditor who had obtained a judgment against her was not entitled to the 
appointment of a receiver). A restraint attached to a gift of property is not 
confined to the existing coverture merely because words are addea which are 
applicable only to such coverture (Re Oaffee (1849), 1 Mao. & G. 541). 

H.L.— XVI. P 
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marriage, and also on any subsequent marriage, subject to any 
disposition during discoverture (<). 

Where an annuity is given by will to a single woman, subject to 
a restraint on anticipation, the restraint does not deprive her of the 
option of requiring payment of the fund which is to be laid out in 
providing the annuity, instead of having it so laid out (a). 

730. A restraint on anticipation may be imposed for a limited 
time only, as, for instance, during the life of a tenant, subject to 
whose life interest the married woman is entitled to the 
property (b). 

731. While a restraint on anticipation continues, it renders void 
any attempted alienation or disposition of the property subject 
thereto, whether by way of mortgage or charge or otherwise (c). 
The restraint cannot be released during coverture (d), nor can it 
then be removed by agreement ( e ). 

Any such attempted alienation is void not only as against a 
purchaser for value from the wife, but also as against all subsequent 
purchasers from him with notice, actual or constructive, of the 
restraint (/). 

An attempted alienation does not involve a forfeiture of the 
married woman’s interest ; it is simply ineffective to pass any of 
her right or interest in the property (g). 

Even if a legacy is given to a married woman on condition that 
she conveys an estate of much less value, which is subject to a 
restraint on anticipation, so that it would be clearly for her benefit 
to comply with the condition, she cannot do so, except by order of 
the court (/<). 

(i t ) Clark v. Jaques (1838), 1 Beav. 36; Tullett v. Armstrong (1838), 1 Beav. 1; 
Scarborough v. Borman (1840). 4 My. & Cr. 377. For form of release by an 
unmarried woman of a restraint on settled property, see Encyclopaedia of 
Forms and Precedents, Yol. XV., p. 43. 

(a) Woodmeston v. Walker (1831), 2 Russ. & M. 197. 

(5) lie Spencer , Thomas v. Spencer (1885), 30 Ch. D. 183 ; Be Bown, (yjlalloran 
v. King (1884), 27 Ch. D. 411, C. A. ; and see other cases citod, note (p), p. 363, 
ante. As to limitations with regard to extent of interest, see p. 367, post. 

(c) Be Sykes' 8 Trusts (1862), 2 John. & II. 415 (a married woman entitled to a 
sum payable on the death of her father, subject to a restraint on anticipation 
during the father’s life, promised to repay to A. certain advances out of the fund 
when it fell in. After the father’s death the fund was paid into court, and the 
married woman promised A. that if he would not oppose her application for 
payment out to her, he should be paid ; A. did not oppose the application, and 
the money was paid out to her. Held, that A. had no charge on the fund) ; Hill 
v. Cooper , [1893] 2 Q. B. 85, 0. A. (mortgage of life interest subject to restraint: 
void) ; Re Tippett's and Newbould's Contract (1888), 37 Ch. 444, 0. A. ; Steedman 
v. Poole (1847), 6 Hare, 193 (leaseholds for years cannot be assigned or charged 
during the restraint); see, however, Vaughan v. Wilkinson (1885), 1 T. L. R. 537 
(a married woman had pledged plate which was subject to a restraint on 
anticipation. Held, that she could not sue for its recovery without repayment of 
the loan). 

Id) Bateman ( Lady ) v. Faber f [1898] 1 Ch. 144, 0. A. 

fe) Shafto v. Butler (1871), 40 L. J. (ch.) 308. 

[/) Steedman v. Poole , supra (leaseholds demised by husband and wife to 
purchaser, and by him to another person ; underlease set aside on the application 
of the wife). 

(a) Be Wolstenholme, Marshall v. Aizfewood (1881), 43 L. T. 752. 

(A) Robinson v. Wheelwright (1856), 6 De G. M. « 0. 635; and see Haynes ▼. 
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Where property with a restraint on anticipation attached is given 
by an instrument under which a question of election arises, the 
doctrine of election does not apply (i). 

A lease, at all events if it is at less than the full rental value, is 
in the nature of an incumbrance which is prohibited by a restraint 
on alienation ( k ). 

732. A restraint on anticipation does not prevent the wife from 
barring an estate tail by deed acknowledged, that being in the 
nature of an enlargement and not an alienation, the fee simple 
continuing to be subject to the restraint (Z) ; nor does it affect the 
statutory power of enlarging a long term of years into a fee 
simple (ra). 

733. A married woman is not entitled to payment of a capital 
sum which is subject to a restraint on anticipation, but only to 
receive the income from time to time as it becomes due (n). 

She has no power to assign an apportioned part of the income 
accruing due up to the date of assignment, but not then payable, 
but only to deal with it after it becomes due and payable to her(o). 

A married woman may appoint an attorney to receive the 
dividends or income of property subject to a restraint on anticipa- 
tion, but if the fund is in court, the dividends will only be paid to 
an attorney on an affidavit or statutory declaration by him that he 
receives them for her use, and not for the use of any person to whom 
she has assigned or purported to assign them (p). 


Fos'cr, [1901] 1 Ch. 361. As to the statutory power of the court to dispense 
with the restraint in such a case, see p. 372, post. 

(i) Be Wheatley, Smith v. Spence (1885), 27 Ch. D. 606; see also Be Vardon'% 
Trusts (1885), 31 Ch. D. 275, C. A. 

(&) Baggett v. Meax (1844), 1 Coll. 138 ; affirmed (1846), 1 Ph. 627 (lease to 
trustee 1'or husband at less than rental value); Steedman v. Poole (1847), 6 Haro, 
193. As to effect of a restraint on anticipation on the powers of leasing undor 
the Settled Estates and Settled Land Acts, see p. 367, post , and titles Real 
PROPERTY AND CHATTELS REAL ; SETTLEMENTS. 

(Z) Cooper v. Macdonald (1877), 7 Ch. D. 288, C. A. As to the necessity for a 
deed acknowledged, see p. 478, post. For form of disentailing assurance 
by married woman, see Encyclopaedia of Forms and Precedents, Yol. V., 
p. 444. 

(m) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), 
s. 65 (2) ; see title Real Property and Chattels Real. 

(n) Be Spencer , Thomas v. Spencer (1885), 30 Ch. D. 183 (surplus income of 
real and personal property directed, after providing for an annuity, to be 
accumulated during the life of A., and after her death the capital and accumu- 
lations to be paid to A.’s children, subject to a restraint on anticipation during 
A.’s life. Held, that duiing her life the married daughters were only entitled 
to receive the income of the surplus income invested as it became due); Be 
Carrey , Gibson v. Way (1886), 32 Ch. D. 361 (share in residuary personalty); 
Be Benton , Smith v. Smith (1882), 19 Ch. D. 277 (money in trust to invest and 
hold investments for separate use). 

(o) Be Brettle t Jollands v. Burdett (1864), 2 De G. J. & Sm. 79, 0. A. (bond 
debt carrying interest half-yearly, to be paid from time to time as it became 
due). As to the form of order for payment of dividends on a fund in court to 
a married woman restrained from anticipation, see Stewart v. Fletcher (1888), 
38 Ch. D. 627 ; and as to forms of order generally, see title Judgments and 
Orders. 

(i>) Stewart y. Fletcher , supra ; Conveyancing and Law of Property Act, 1881 
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734. Where a married woman is restrained from anticipation, 
she cannot by any means deprive herself of the right to receive 
the income as it becomes due ( q ). The restraint cannot be 
evaded by any device, nor can it be dispensed with or rendered 
ineffective in any way, except in certain cases by order of the 
court ( q ). 

Even where the married woman, or both she and her husband, 
is or are guilty of fraud, as, for instance, if they join in a mort- 
gage, fraudulently concealing the existence of a restraint on 
anticipation from the mortgagee, her interest in the property is not 
affected by the fraud, and the mortgagee will acquire no title against 
her, either at law or in equity (»•). 

Nor can the doctrine of estoppel be applied so as to deprive 
a married woman of her right to property which is subject to a 
restraint on anticipation (s). 

A covenant in a marriage settlement to settle after-acquired 
property does not apply to property which is subject to a restraint 
on anticipation ( t ). 

Property subject to a restraint on anticipation may be bound by 
a bond fide compromise of an action in relation thereto (a). 

The charging lien of a solicitor for costs on property recovered 


(44 & 45 Viet. C. 41), e. 40, by which Kenriek v. Wood (I860), L. K. 9 Eq. 333, is 
superseded . 

(q) Stanley v. Stanley (1878), 7 Ch. D. 589 ; Bateman {Lady) v. Faber , [1898] 1 
Ch. 144, C. A. As to the power of the court to dispense with the restraint, 
see p. 372, post. 

(r) Stanley v. Stanley , supra (husband and wife joined in mortgage, both 
fraudulently concealing the restraint, and the mortgagee obtained judgment 
against her on the covenant, and an order charging the next accruing dividend ; 
charging order discharged on appeal); Thomas v. Price (1877), 46 L. J. (cil.) 
761 (fund in court fraudulently charged; order directing payment of the first 
dividends to the person in whose favour the charge was given discharged) ; 
Jachson v. Hobhouse (1817), 2 Mer. 483; Arnold v. Woodhams (1873), L. R. 16 
Eq. 29. 

(s) Bateman {Lady) v. Faber , supra (married woman entitled to certain rents 
etc. subject to a restraint on anticipation, with a proviso that her interest 
should cease in the event of her succeeding to an income of a specified amount, 
by deed poll admitted that her interest had determined and released all 
claim to the property, and a mortgagee of the husband entered into certain 
arrangements on the faith of the deod poll. Held, that she was not estopped, she 
not having in fact succeeded to an income of the specified amount). See also 
titles Equity, Vol. XHL, p. 168; Estoppel, Vol. XIII., pp. 327, 371, 380; 
Evidence, Vol. XIII., p. 456. 

{t) Re Currey , Gibson v. Way (1886), 32 Ch. D. 361 ; Smith v. Lucas (1881), 18 
Ch. D. 531 ; lie Sarel (1864), 10 Jur. (n. s.) 876, But where a restraint clause 
was ineffective as regards a legacy because no trustees were appointed, and 
the testator did not express an intention that the executors should retain the 
principal and pay only the income to the legatee, it was held that the legacy 
was subject to the after-acquired property clause {Russell v. Lawder , [1904] 
1 1. R. 328). 

(a) Wilton v. Hill (1855), 25 L. J. (oh.) 156 (action by next friend against the 
trustees of the will under which a wife claimed for an account. Held, that a com- 
promise entered into in good faith bound the corpus of the property notwith- 
standing a restraint on anticipation) ; and see Heath v. Wickham (1880), 5 L. It. 
Ir. 2 35, C. A. ; and as to the removal of a restraint by the court in order to give 
effect to a compromise, Musgrave v, Sandeman (1883), 48 L. T. 215; and p. 372, 
post > 
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or preserved by his instrumentality (b) has priority to a restraint 
on anticipation affecting the property (c). 


Sect. 1. 

Restraint 
on Anticipa 


735. A restraint on anticipation does not affect the power of tion. 
testamentary disposition, even by a will made during coverture, Dispo8ition 
because such a disposition does not take effect until the coverture by will. 


ceases ( d ). 

Nor does it affect the powers of sale, exchange and leasing given Powers under 
by the enactments relating to settled estates and settled land (e), Land 

any rents due under leases, and capital moneys, and lands purchased 
or taken in exchange under those enactments being subject to the 
restraint in the same manner as the land with respect to which the 


powers were exercised (/). 

Notwithstanding a restraint on anticipation, a married woman Powers given 
may exercise any powers expressly given to her by the instrument . 

from which her title to the property is derived ( g ). 


736. A married woman may be restrained from anticipation as Restraint as 
regards the income of property to which she is entitled, and not as [^come only 
regards the corpus. In such case the restraint does not affect her lncom y ' 
power of disposition of the corpus , even during coverture ( h ), nor 
does it affect the liability of the corpus , after her death, for her 
debts and engagements during the marriage (i). 


737. No restraint against anticipation contained in a settlement Ante-nuptial 
or agreement for a settlement of a woman’s own property made or debtB « 
entered into by herself on or after the 1st January, 1883, has any 


(5) Under the Solicitors Act, 1860 (23 & 21 Yict. c. 127), s. 28, as to the 
nature of which see title Solicitors. 

(c) lie Keane , Lumley v. Desborough (1871), L. R. 12 Eq. 115. Formerly there 
was no power to order the costs of the opposite party in proceedings relating to 
a fund subject to a restraint on anticipation to he paid out of the fund (lie 
Glanvilly Ellis v. Johnson (1886), 31 Ch. D. 532, C. A.) ; but see now on this 
point, p. 350, post . 

(d) llodges v. Hodges (1882), 20 Oh. D. 749 ; Re Hernando , Hernando v. Sawtell 
(1884), 27 Ch. D. 284, 294; Cooper v. Macdonald (1877), 7 Oh. D. 288, 0. A. ; 
Bishcyp v. Wall (1876), 3 Ch. D. 194. If a married woman by her will directs 
her debts to be paid, property which was subject to a restraint on anticipation 
becomes assets for payment of her debts and obligations ( Sprange v. Lee t [1908] 
1 Ch. 424). Semble, the same rule applies without any such direction (ibid., at 
p. 432). 

(e) Settled Estates Act, 1877 (40 & 41 Yict. c. 18), s. 50 ; Settled Land Act, 
1882 (45 & 46 Yict. c. 38), s. 61 (6); and see titles Real Property and 
Chattels Real ; Settlements. 

(/) See the Settled Land Act, 1882 (45 & 46 Yict. c. 38), ss. 22 (5), 24. 

(g) Skinner v. Todd (1881), 51 L. J. (cn.) 198. In this case it was held that 
a married woman, tenant for life, restrained from anticipation, who was given 
power to direct the trustees of the settlement to do repairs and charge the 
estate, was entitled herself to employ a builder to do necessary repairs, and that 
a builder so employed had a charge on the estate for the cost. 

(h) Cooper v. Macdonald , supra; Alexander v. Young (1848), 6 Hare, 393 (a 
married woman, tenant for life, subject to a restraint on anticipation, with 
power to appoint the remainder by deed or will, may appoint the remainder by 
irrevocable deed during the marriage). 

(i) Hodges v. Hodges , supra (entitled to income for life for separate use without 
power of anticipation, then as she should appoint, and in default of appointment 
for herself absolutely. Held, that the fund after her death was liable for her 
debts contracted during coverture). 
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validity against debts contracted by her before marriage ( k ). The 
liability of a woman as a devisee for the debts of the testator (Z), 
or her liability as a judgment debtor on a judgment obtained 
against her (m), is a debt contracted by her within the meaning of 
this provision. 

A restraint on anticipation which is not contained in a settlement 
or agreement for a settlement of the woman’s own property made 
or entered into by herself is effectual to protect the property 
against ante-nuptial debts and obligations (n). 

738. Property subject to a restraint on anticipation is not liable 
for debts or obligations contracted by a married woman during 
coverture, whether the property was acquired before or after the 
making of the contract ; nor does property which, at the date of a 
contract made during coverture or at any time after that date, was 
subject to a restraint on anticipation become available to satisfy 
her liability under the contract by the death of her husband or the 
dissolution of the marriage and the consequent removal of the 
restraint (o). 

As regards debts and obligations contracted during coverture, a 
restraint on anticipation is equally a protection, whether it is contained 
in a settlement made by the woman of her own property or not (o), 


(Jc) Married Women’s Property Act, 1882 (45 & 40 Viet. c. 75), s. 19. This 
provision does not apply to settlements made before the commencement of the 
Act ( Smith v. Whitlock (1886), 55 L. J. (a B.) 286). As to the validity of post- 
nuptial settlements against ante-nuptial creditors, see Hewison v. Negus (1858), 
16 Beav. 594. And see Kirk v. Murphy (1892), 30 L. R. Ir. 508. 

(Z) Be Utdgehjy Small v. Hedgeley (1886), 34 Ch. D. 379 (married woman 
devisee settled the property devised to her with a restraint on anticipation. 
Held, subject to the testator’s debts). This case was decided under the Married 
Women’s Property Act, 1870 (33 & 34 Viet. c. 93), s. 12. 

(m) Jay v. Robinson (1890), 25 Q. B. D. 467, C. A. (judgment obtained against 
a married woman ; the marriage was dissolved, and she remarried, her property 
being settled on her on her remarriage subject to a restraint on anticipation. 
Held, that the property was liable on the judgment, notwithstanding the 
restraint). 

(n) Birmingham Excelsior Money Society v. Lane , [1904] 1 K. B. 35, O. A. 
(judgment obtained against a married woman for an ante-nuptial debt ; 
separation deed by which husband covenanted to pay her a monthly sum 
subject to a restraint on anticipation. Held, that the money payable under the 
deed was not liable to satisfy the judgment). Under the Married Women’s 
Property Act, 1870 (33 & 34 Viet. c. 93), s. 12, property subject to a 
restraint on anticipation was liable for ante-nuptial debts, whether it was 
settled by herself or not (Sanger v. Sanger (1871), L. R. 11 Eq. 470; London 
and Provincial Bank v. Bogle (1878), 7 Ch. D. 773 ; Re ffedgely , Small v. 
IIedgely> supra; Axford v. Reid (1889), 22 Q. B. D. 548, C. A.), but that 
Act was repealed by the Married Women’s Property Act, 1882 (45 & 46 Viet, 
c. 75), s. 22, and the cases cited are of no authority on the construction of the 
repealing Act 

(o) Married Women’s Property Act, 1882 (45 & 46 Viet c. 75), s. 19; 
Married Women’s Property Act, 1893 (56 & 57 Viet. c. 63), 8. 1. The removal 
of the restraint on anticipation by the death of the husband or the dissolution of 
the marriage does not render the property liable in respect of debts contracted 
during coverture, whether the judgment is obtained in the husband’s lifetime 
or after his death (Brown v. Dimbleby , [1904] 1 K. B. 28, C. A. ; Barnett v. 
Howard, [1900] 2 Q. B. 784, 0. A. ; Pelton Brothers v. Harrison , [3891] 2 Q. B. 
422, C. A. ; Softlaw v. TFe/cA, [1899] 2 Q. B. 419, C. A. ; Pike v. Fitzgibbon f 
Martin v. Fitzgibbon (1881), 17 Ch. D. 454, 0. A; Roberts v. Watkins and 
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provided the settlement is not void or voidable as against the 
creditors on the ground of fraud or otherwise ( p). 

Where, however, a married woman carries on a trade separately 
from her husband, and is made bankrupt, any property which, 
while she is still an undischarged bankrupt, becomes free from any 
restraint on anticipation by the death of her husband or otherwise 
will pass to the trustee in bankruptcy (q). 

739. Property subject to a restraint on anticipation is not liable 
to make good any loss occasioned by a breach of trust or other 
wrongful act on the part of the woman entitled thereto (r), even in 
the case of a fraudulent breach of trust ( s ), nor can she release her 
trustees from liability incurred by them through their having dis- 
regarded the restraint (t). 

740. A restraint on anticipation ceases to attach to income as 
soon as it becomes due and payable to the married woman under 
the trusts of the instrument under which she is entitled (a). 

Although, therefore, in respect of a judgment against a married 
woman in the ordinary form (b), a receiver cannot be appointed of 
arrears of income subject to a restraint on anticipation which have 
accrued due after the date of the judgment, or of future income (c), 


Howells (1877), 46 L. J. (q. b.) 552 ; Stroud v. Edwards (1897), 77 L. T. 280, 
0. A.). In Beckett v. Tasker (1887), 19 Q. B. D. 7, property had been settled 
subject to a restraint on anticipation before the 1st January, 1883, and a pro- 
missory note had been given during the coverture after that date. Held, 
that the property was not liable to satisfy a judgment on the promissory 
note. In Hemingway v. Braithwaite (1889), 61 L. T. 224, an infant married 
woman contracted a debt, being then entitled to property free from any 
restraint on anticipation. The property was subsequently settled in 1884 under 
the Infant Settlements Act, 1855 (18 & 19 Yict. c. 43), her interest being subject 
to a restraint on anticipation, and the -settlement was duly approved by tho 
Chancery Division. Held, that the restraint was effective against the creditor, 
the debt not being an ante-nuptial one. 

( p ) Married Womon’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 19. See 
title Fraudulent and Yoidable Conveyances, Yol. XV., pp. 77 et seq . 

(< q ) Re Wheeler's Settlement Trusts, Briggs v.Ryan, [1899] 2 Ch. 717 (bankrupt 
in 1891 ; husband died in 1899, she being still undischarged. Held, that on 
his death property which had been subject to a restraint on anticipation during 
his lifetime vested in the trustee). See the Married Women’s Property Act, 
1882 (45 & 46 Viet. c. 75), s. 1 (5), and title Bankruptcy and Insolvency, 
Vol. H., pp. 10, 146, 147. 

(r) Olive v. Carew (1859), 1 John. & H. 199; Wainford v. Heyl (1875), L. Ik 
20 Eq. 321 ; j Pemberton v. M*GiU (1860), 1 Drew. & Sm. 266. 

(«) Arnold v. Woodhams (1873), L. B. 16 Eq. 29. 
ft) Dickson v. Hook (1866), 14 W. B. 552. ' 

(a) Hood Barrs v. Heriot , [1896] A. C. 174, overruling Hood Barrs v. Cathcart, 
[1894] 2 Q. B. 559, C. A., and Billers and Pershouse v. Edwards (1894), 71 L. T. 
788, 0. A. 

S As to the form of judgment, see p. 455, post, 

Whiteley v. Edwards , [1896] 2 Q. B. 48, 0. A, ; Bolitho Co,, Ltd, v. Oidley , 
[1905] A. 0. 98 ; Be Lumley , Ex parte Hood Barrs, [1896] 2 Ch. 690, 0. A. ; Lowry 
v. Derham, [1895] 2 1. B. 123, 0. A. A married woman cannot be committed under 
the Debtors Act, 1869 (32 & 33 Yict. c. 62), s. 5, for default in payment of a judg- 
ment debt where the only evidence of her ability to pay is that, since the date 
of the judgment, she has received sufficient income of property subject to a 
restraint on anticipation ( Draycott v. Harrison (1886), 17 Q. B. D. 147). See 
also title Execution, Vol. XIV., pp. 14, 92, 120, 
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Sect. 1. 

Restraint 
on Anticipa 
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Judicial 

separation. 


Protection 

order. 


a receiver may be appointed of arrears already due and payable at 
the date of the judgment (d). 

So, a writ of sequestration issued against a married woman for 
contempt, although it is not enforceable against future income sub- 
ject to a restraint on anticipation, extends to arrears which were due 
at the time when the order was made (e). 

Similarly, the arrears of an annuity to which a married executrix 
is entitled, subject to a restraint on anticipation, are liable to make 
good her devastavit (f). 

741. Where a married woman is judicially separated from her 
husband, she is considered as a feme sole with respect to all property 
acquired by or devolving on her after the date of the decree, and while 
the separation continues, including property to which she was entitled 
for an estate in remainder or reversion at the date of the decree, 
and may dispose of any such property as if she were a feme sole ( g ). 
A restraint on anticipation attached to any such property is there- 
fore inoperative so long as the separation continues ( h ), but the 
decree does not affect a restraint on anticipation attached to property 
already belonging to her, otherwise than in remainder or reversion, 
at the date of the decree (i). 

A married woman who obtains a protection order on the ground of 
desertion, or a separation order in a court of summary jurisdiction (Zr), 
is in the same position with respect to property acquired by or 
devolving upon her after the commencement of the desertion, or date 
of the separation order, as the case may be, and while the order 
continues in force, as if she had obtained a decree of judicial separa- 
tion (Z), and a restraint on anticipation attached to any such property 
is therefore inoperative (m). But a protection or separation order 

(d) Hood Barrs v. Heriot , [1896] A. 0. 174. But where leave was given under 
XL S. 0., Ord. 14, to enter judgment against a married woman, and the plaintiff 
refrained from entering judgment for three months because he knew that 
arrears would then just have become due, it was held that under such circum- 
stances an order for the appointment of a receiver ought not to be made ( Colyer 
v. Isaacs (1897), 77 L. T. 198, 0. A.). 

(e) Hyde v. llyde (1888), 13 P. D. 166, 0. A. Where a fund had been paid to a 
married woman under an order of the court, and the Court of Appeal reversed 
the order and declared that she was liable to refund, on the ground that the 
fund was subject to a restraint on anticipation, it was held that so much 
income as had accrued due to her before the order to refund must be retained 
in part satisfaction of her liability to refund (Re Dixon , Dixon v. Smith (1887), 
35 Ch. D. 4, C. A.). 

(/) Pemberton v. M'Gill (1860), 1 Drew. & Sm. 266. 

(g) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 25 ; Matrimonial 
Causes Act, 1858 (21 & 22 Viet. c. 108), s. 8. 

(h) Hunt v. Olynes (1872), 41 L. J. (ch.) 639 (legacy to a married woman 
who had been judicially separated and was living apart from her husband, to 
be settled in such a way as to secure it to her separate use without power of 
anticipation. Held, that she was entitled to payment of the legacy). 

(i) Waite v. Morland (1888), 38 Ch. D. 135, C. A. 

(/c) Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), 
a. 5 (a) ; see pp. 596 et sey., post. 

(l) Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), 
s. 5 (a); Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21 ; Matrimonial 
Causes Act, 1858 (21 & 22 Viet. c. 108), 8. 8. 

(m) GooJce v. Fuller (1858), 26 Beav. 99 (bequest of fund to married woman, 
who had been deserted by her husband, for her separate use without power of 
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does not affect a restraint on anticipation attached to property 
already belonging to the wife, otherwise than in remainder or rever- 
sion, at the commencement of the desertion or the date of the 
separation order, as the case may be (n). 


Sect. 1. 

Restraint 
on Anticipa- 
tion. 


Sub-Sect. 3 . — Buie against Perpetuities . 


742. When a gift or settlement of property subject to a restraint 
on anticipation violates the rule against perpetuities, which pro- 
hibits the tying up of property, real or personal, so as to render it 
inalienable, or possibly inalienable, for a longer period than existing 
lives and twenty-one years (o), the restraint on anticipation is void, 
and the married woman will take the estate or interest limited or 
given to her free from the restraint, whether the gift is by appoint- 
ment under a general or special power or otherwise ( p ). 

743. A restraint on anticipation is void as regards both income 
and corpus , if it is attached to property given to any person who is 
not in existence at the time when the instrument imposing the 
restraint takes effect ( q ). 

In the case of an appointment under a special power, a restraint 
on anticipation is void unless the person in whose favour the 
appointment is made was in existence at the time when the 
instrument creating the power took effect (r). 

A restraint on anticipation is valid if the person restrained was 
in existence at the time when the instrument imposing the restraint, 
or, in the case of an appointment under a special power, at the time 
when the instrument creating the power, took effect (s). 

744. In the case of a gift or appointment to a class of persons, 
some of whom were born and some unborn, at the time when the 
instrument imposing the restraint or creating the power, as the case 
may be, took effect, and there is a general restraint on anticipation 


Violation of 

perpetuity 

rule. 


Operation of 
the rule. 


Gifts to a 
class. 


anticipation. She subsequently obtained a protection order on the ground of 
the desertion. Held, that she was entitled to payment of the fund). 

(n) Hill v. Cooper , [1893] 2 Q. B. 85, 0. A. (a married woman, who was 
entitled to a life intorest subject to a restraint on anticipation, was deserted, 
and obtained a protection order, and subsequently purported to mortgage her 
life interest. Held, that the restraint still attached to the property and that a 
receiver could not be appointed in favour of the mortgagee). 

(o) As to perpetuities generally, see title Perpetuities. 

(p) Fry v. Capper (1853), Kay, 163; Re Teague's Settlement (1870), L. R. 10 
Eq. 564 ; Re Cunyng name's Settlement (1871), L. R. 11 Eq. 324 ; Re Ridley , 
Buckton v. Hay (1879), 11 Ch. D. 645. 

{g) Re Millward , Steedmanv. Hobday (1902), 87 L. T. 476 ; Re Ridley , Buckton 
v. Hay , supra ; Cooper v. Laroche (1881), 17 Ch. 368; Re Ferneley's Trusts , 
[1902] 1 Ch. 543. 

(r) Fry v. Capper , supra ; Re Teague's Settlement , supra ; Re Cunynghame's 
Settlement , supra [appointments under special powers ; restraint attached to 
shares of married daughters who were unborn at the time when the instruments 
creating the powers took effect, held void). 

(a) Cooper v. Laroche, supra (gift by will of property in trust to pay 
the income to two persons for life, and after the death of the survivor to 
divide the capital between the children of A. B. and 0. D., as to daughters 
without power of anticipation. A. B. died before the testator, and at the 
testator’s death 0. D. was past childbearing. Held that, as all the children of 
A. B. and 0. D. were necessarily in existence at the testator’s death, the 
restraint was valid). And see the cases cited in note (t), p. 372, post. 
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clause with respect to the shares of females, the restraint is valid aB 
regards those who were born, and void as regards those who were 
unborn at the time aforesaid (t). 

745 . Where a restraint on anticipation attached to a gift to a 
single woman is void aB offending against the perpetuity rule, her 
marriage does not operate as an adoption of the trust so as to render 
it valid (a). 


For the 
benefit of 
the married 
woman. 


Sub-Sect. 4. — Power of Court to dispense with Restraint . 

746. Where it appears to the court to be for the benefit of a 
married woman, the court may, by judgment or order, with her 
consent, bind her interest in any property, notwithstanding that 
she is restrained from anticipation (£). 

The court has no general power of removing a restraint on 
anticipation under this provision, but merely of making a particular 
disposition of the property binding, where it appears to be for the 
benefit of the married woman (c). 

It is a discretionary power to be exercised with great caution, 
and only when a strong case is made out ( d ), and it must appear that 
it is for the married woman’s own benefit ( e ), though not necessarily 
for her pecuniary benefit (/). 


(t) Re Ferneley's Trusts, [1902] 1 Ch. 543 (general clause in will imposing 
restraint on the shares of daughters of the testator’s children, held valid as to 
the shares of those horn in the testator’s lifetime, and void as to the shares of 
those born after his death) ; followed in Re Game, Qamev. Tenvent, [1907] 1 Ch. 
276 ; Herbert v. Webster (1880), 15 Ch. D. 610 (settlement of property in trust 
for the husband and wife successively for life, and after the death of the 
survivor, in trust for their children as they or the survivor should appoint, and 
in default of appointment, for all the children who being sons attained 
twenty-one, or being daughters attained that age or married, in the case of 
daughtors without power of anticipation. There were two married daughters 
who were living at the date of the settlement, and no other children were born. 
Held, that the daughters took, in default of appointment, subject to the 
restraint, although the class might have included others with respect to whose 
shares the restraint would have been void). The contrary decisions in Re 
Michael's Trusts (1877), 46 L. J. (ch.) 651 (restraint in case of gift to a class 
which might contain unborn persons, held wholly void) ; Re Ridley, R nekton v. 
Hay (1879), 11 Ch. D. 645 (gift in trust for A. for life, and then for her children 
living at her death, and the issue then living of any child then dead, as regards 
females without power of anticipation. A. survived the testator, and 
died leaving two married daughters who were born in the testator’s lifetime. 
Held, that they took free from tho restraint); and Armitagev. Coates (1865), 
35 Beav. 1, would probably not now be followed. In Re Ridley, Buchton v. Ilay , 
supra, the previous decisions on this point were followed reluctantly. 

(a) Re Teague' 8 Settlement (1870), L. It. 10 Eq. 564. 

\h) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8 39 

(c) Re Warren's Settlement (1883), 52 L. J. (cn.) 928, C. A. 

(d) Re Little, Harrison v. Harrison (1889), 40 Ch. D. 418, C. A. ; Re Jordan , 
Kino v. Picard (1886), 55 L. J. (ch.) 330; Re Wood , Wood v. Kimber (1885), 1 
T. L. R. 192, 0. A. 

(e) Thomson v. Thomson, [1896] P. 263, C. A. 

(/) Re Pollard's Settlement, [1896] 2 Ch. 552, C. A. In Re Milner's Settlement, 
[1891] 3 Ch. 547, where the married woman was entitled to a life interest, the 
restraint was removed to the extent of allowing tho income to be applied in 
payment of premiums in respect of policies on the life of the husband, and in 
keeping down the interest on mortgages in which she had joined with her 
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The mere fact that the income of the married woman may 
be increased by means of a change of investments is not suffi- 
cient ground to justify the court in removing a restraint on 
anticipation (g). 

Where there is a proviso for the forfeiture of the married 
woman’s interest in the event of an attempted alienation, the court 
may refuse to exercise the power because of the risk of forfeiture (/<). 

A restraint on anticipation will not be dispensed with in order to 
give effect to a release by the donee of a special power of appoint- 
ment for her own benefit (i). 

# 747. The power of the court to bind a married woman’s interest 
in property notwithstanding a restraint on anticipation may be 
exercised for the purpose of discharging her debts or liabilities (/c) 


husband, the mortgagees undertaking to reduce the rate of interest, and not 
to enforce payment of the principal without leave of the court. In Re Currey , 
Gibson v. Way (No. 2) (1887), 32 Ch. D. 361, where two married women 
were tenants in common of certain houses of which desirable leases could not 
be granted owing to the restraint on anticipation, the court sanctioned a 
partition and resettlements for their lives without power of anticipation, with 
remainder to their husbands for life, and then for their children. In Musgrave 
v. Sandeman (1883), 48 L. T. 215, an action was brought in which it was 
questioned whether a covenant to pay an annuity to a married woman subject 
to a restraint on anticipation was bindiug on the estate of the covenantor, and 
the court sanctioned a compromise, as being for her benefit, by which a lump 
sum was paid to hor in discharge of the covenant. Re Flood's Trusts (1883), 
11 L. R. Ir. 355 (restraint removed in order that wife might accept advantageous 
offer for purchase of the estate); lie Wright's Trusts (1885), 15 L. R. Ir. 331 ; 
Re Segrave* 8 Trust (1886), 17 L. R lr. 373 (restraint removed to enable 
mortgage to be paid off, there being a danger of eviction for non-payment of 
head-rent); Re Millar (1890), 25 L. R. Ir. 107 (restraint removed to enable 
wife to release an annuity charged on a partnership business which it was 
intended to convert into a company, the wife to take preference shares in con- 
sideration of her interest) ; Re Tennant's Estate (1890), 25 L. R. Ir. 522 (loan 
for completing advantageous purchase of an estate) ; lie Sawyer's Trusts , [189G] 
l I. R. 40 (money raised to establish son in business). 

( g ) Re Blundell , [1901] 2 Ch. 221, 0. A. (fund in court; wife desired that it 
should be transferred to the trustees, and become subject to the trusts of hor 
marriage settlement, which allowed of a wider range of investments than in tho 
case of funds in court, the main object being that she might have a larger 
income). 

(h) Re Jordan , Kino v. Picard (1886), 55 L. J. (CH.) 330. 

(/) Re Little , Harrison v. Harrison (1889), 40 Ch. D. 418, 0. A. (the married 
woman entered into an arrangement with her son, who was entitled to one- 
fifth of the property in default of appointment by her, that that share should be 
applied in a particular way for her own benefit, and that she should release the 
power of appointment. The court refused to remove the restraint in order to 
give effect to the arrangement). See also Re Warren's Settlement (1883), 52 L. J. 
(ch.) 928, 0. A., where, the husband being fifty-three, and the wife fifty, years 
of age, an application was made to remove a restraint on anticipation so as 
to make the property available for the husband and wife, and the court refused 
to grant the application, merely on the ground that it ought not to be assumed 
that there would be no children, although the parties had been married for 
twenty-eight years and had had no issue. 

(lc) Re Wilson-Stewart, Keown-Boyd v. Gtlmour (1896), 75 L. T. 381, 0. A. (life 
interest under marriage settlement charged for payment of wife’s debts) ; Hodges 
v. Hodges (1882), 20 Ch. D. 749 (life interest subject to restraint on anticipation, 
with power of appointment, and in default of appointment, for wife absolutely 
in default of children; past child-bearing. The corpus would have been liable 
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or those of her husband (Z), if, regard being had to the circumstances 
of the case, the scheme proposed appears to be for her benefit. But 
a restraint on anticipation will not be removed merely to raise 
money for the payment of debts incurred through the extravagance 
of the husband or wife (to), and there must be strong grounds to 
induce the court to dispense with the restraint for the benefit of the 
husband (n). 

748 . An application to the court to bind the interest of a married 
woman notwithstanding a restraint on anticipation, on the ground 
that it is for her benefit, must be made by summons in chambers, 
and not by petition (o), and, as a general rule, it is necessary that 
she should be separately examined before the judge, in order that 
the court may be satisfied as to her consent (p), but, in special 
circumstances, the separate examination may be dispensed with (</). 

749 . In any action or proceeding instituted by a woman, the 
court before which the action or proceeding is pending has jurisdic- 
tion, by judgment or order from time to time(r)> to order payment 
of the costs of the opposite party out of property which is subject to 
a restraint on anticipation, and may enforce such payment by the 
appointment of a receiver ( s ) and by the sale of the property or 
otherwise (t). 


after her death for her debts in any case, and the creditors were pressing and 
causing her great annoyance. A portion of the fund was paid to hor, notwith- 
standing the restraint, for the purpose of paying the debts) ; Be C — ~8 Settle - 
ment (1887), 56 L. J. (CH.) 556 (husband bankrupt; wife, who was living with 
him, nad given acceptances to his creditors, and was harassed with proceedings, 
in consequence of which her health suffered ; order made relieving a portion of 
the property subject to restraint for the purpose of raising a sum to satisfy the 
creditors). In Sedgwick v. Thomas (1883), 48 L. T. 100, an action had been 
brought by the married woman for the rectification of certain instruments on 
the ground of mistake, and she had undertaken to pay the costs of all parties. 
The court, on the application of the defendant, with her consent charged the 
costs on the property notwithstanding a restraint on anticipation. 

(?) Paget v. Paget , [1898] 1 Ch. 470, C. A. 

(m) Be Pollard’s Settlement , [1896] 2 Ch. 552, C. A. 

(n) Tamplin v. Miller (1882), 30 W. R. 422. 

(o) Be LillwalVs Settlement Trusts (1882), 30 W. R. 243. 

( p) Musgrave v. Sandeman (1883), 48 L. T. 215. 

(jr) Hodges v. Hodges (1882), 20 Ch. D. 749. In this case the court was 
satisfied with the evidence of her consent afforded by her affidavit in support of 
the application, coupled with a letter to her solicitors strongly urging the 
removal of the restraint. 

(r) The order may be made at a date subsequent to the judgment or order 
dismissing the action or proceeding {Hood Barrs v. Cathcart, [1895] 1 Q. B. 
873). As to the form of judgment where the action is dismissed with costs, 
see Davies v. Treliarris Brewery Co. (1894), 13 R. 219 ; and as to the sufficiency 
of service of notice of motion, such service being made on the solicitor who 
appeared in the action, see Bagley v. Maple & Co ., Ltd. (1911), 27 T. L. R. 284. 

(a) As to the appointment of a receiver, see Pawley v. Pawley , [1905] 1 Ch. 593. 

(t) Married Women’s Property Act, 1893 (56 & 57 Yict. c. 63), s. 2. Where 
an action by a married woman was dismissed with costs, the court appointed a 
receiver of her share of an estate notwithstanding a restraint on anticipation, 
though the taxation of the costs had not been completed by the granting of a 
certificate ( Cummins v. Perkins , [1899] 1 Ch. 16, 0. A.). In Be Godfrey , Thorne - 
George y. Godfrey (1894), 63 L. J. (OH.) 854, where an action was brought by 
a married woman charging wilful default against her trustees, and she with- 
drew the charges at the trial and consented to a dismissal of the action, the 
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750 . The following have been held to be actions or proceedings 
instituted by a woman within the meaning of this provision : — 

An unsuccessful appeal from a decision in an action by husband 
and wife, the wife being the party really interested (a), or in an 
action in which she alone was plaintiff (/>). 

An unsuccessful application for a new trial by a married woman 
in an action in which she was plaintiff (c). 

A counterclaim by a married woman (d). 

An intervention and the delivery of a pleading by a married 
woman in a probate action in which she obtained leave to intervene 
on her own application (e). 

A claim made by a married woman to goods taken in execution (/). 

But the only proceedings contemplated by this provision are those 
which initiate litigation ( g), and therefore a petition presented by a 
woman (ft), or other interlocutory proceeding taken by her(gr), or an 
appeal from an order made against her (g), in an action in which 
she is defendant, is not a proceeding instituted by her within the 
meaning of the statute. Nor is an application by a wife in a divorce 
suit, in which she is the respondent, after the final decree, to vary 
previous orders, as to the custody of a child of the marriage (£). 

The entry of a caveat in respect of a will by a married woman, 
the result of which is a probate action in which she is made defen- 
dant is not an action or proceeding instituted by her, a probate 
action being commenced by the issue of the writ, and not by the 
entry of a caveat ( k ). 

751 . Where a trustee commits a breach of trust at the instiga- 
tion or request, or with the consent in writing, of a beneficiary, the 
court may, if it thinks fit, notwithstanding that the beneficiary is a 
married woman restrained from anticipation, make such order as 
seems just for impounding all or any part of the interest of the 
beneficiary in the trust estate by way of indemnity to the trustee (f). 

Sub-Sect. 5. — Removal of Restraint in case of Spinster or Widow. 

752 . An unmarried woman or widow, entitled to property subject 
to a restraint on anticipation, may discharge the property from the 


defendants* costs as between solicitor and client were charged on her property 
notwithstanding a restraint on anticipation. The court has no power to order 
costs to be paid out of property which is subject to a restraint on anticipation, 
apart from the provisions of this section (Re Qlanvill, Ellis v. Johnson (1886), 31 
Oh. D. 532, C. A. ; Gordon v. Gordon , [1904] P. 163, C. A.). 

(a) Huntly (Marchioness) v. Gaskell, [1905] 2 Ch. 656, 0. A. 

(b) Paget v. Paget, [1898] 1 Ch. 470, C. A. 

(c) Preset v. Ellis, [1905] 1 K. B. 574, C. A. 

(d) Hood Barrs v. Gathcart , [1895] 1 Q. 13. 873. 

(e) Grickitt v. Crickitt , [1902] P. 177, C. A. ; compare Moran v. Place, [1896] 
P. 214, C. A. 

(/) Nunn & Co. ▼. Tyson, [1901] 2 K. B. 487 (costs of execution creditor). 

(g) Hood Barrs v. Heriot, [1897] A. C. 177. 

( h ) Ilollington v. Dear, [1895] W. N. 35. 

(t) Gordon v. Gordon, [1904] P. 163, 0. A. 

(k) Moran v. Place , [1896] P. 214, 0. A. 

(Z) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 45. The power given by this 
section is very rarely exercised in the case of a married woman restrained from 
anticipation. See also title Trusts and Trustees. 
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restraint by any alienation or disposition thereof which is incon- 
sistent with the continuance of the restraint ( m ), or by actually 
receiving the property and treating it as her own absolute pro- 
perty (//), or by a deed releasing the property from the restraint 
and declaring her intention to hold or enjoy it discharged there- 
from ( o ). 


Sect. 2. — Dispositions of Wife's Property. 

Sub-Sect. 1. — Non-separate Property . 

(i.) Freeholds , Copyholds and Leaseholds. 

753. The husband alone can dispose of his own interest in his 
wife’s non-separate freehold or copyhold estates, hut the interest of 
the wife can only, generally speaking, be disposed of by deed 
acknowledged, or, in the case of copyholds, by surrender with the 
concurrence of the husband (p). 

The chattels real of a wife may be disposed of by act inter vivos 
by the husband alone, though he cannot defeat her right of 
survivorship by a testamentary disposition (p). 

(ii.) Chattels Personal and Choses in Action . 

754. Chattels personal of a wife, not being her equitable or 
statutory separate property, belong absolutely to the husband, and 
may be disposed of by him accordingly ( q ). The wife has no power 
of disposition, except by assent of the husband (r)> even in the case 
of chattels acquired by her while living apart from him, unless she 
has obtained a judicial separation or a protection order (s), but a 
renunciation by the husband of his marital right by deed before 
marriage will enable the wife to dispose of personal chattels as if 
she were a feme sole ( t ). 

(?n) Tullett v. Armstrong (1838), 1 Beav. 1 ; Wright v. Wright (1862), 2 John. 
& H. 647. A covenant to 6ettle the property is a sufficient disposition for this 
purpose (Be Wood, Wood v. Hooper (1889), 61 L. T. 197) ; or an assignment to a 
trustee for herself. 

(rt) Woodmeston v. Walker (1831), 2 Buss. & M. 197 ; Wright v. Wright , supra 
(unmarried woman, entitled to stock subject to a restraint on anticipation, 
obtained transfers in her own name, and subsequently sold the stock, and 
having spent a portion of the proceeds, invested the remainder in the purchase 
of shares. Held, that the restraint was discharged by the sale of the stock, and 
that it did not attach to the shares which were bought with a portion of the 
purchase-money). 

(o) For form of such a deed, see Encyclopaedia of Forms and Precedonts, 
Vol. XV., p. 43. 

(p) See titles Copyholds, Vol. VIII., pp. 96, 108 ; Beal Property and 
Chattels Beal. For form of conveyance of freeholds applicable to such a 
case, see Encyclopaedia of Forms ana Precedents, Vol. XII., p. 518. As to 
deeds acknowledged, see p. 381, post. As to non-separate property generally, 
6ee p. 322, ante. 

(a) See p. 325, ante. 

lr) Hid. 

(s) Bourne v. Foshrooke (1865), 18 0. B. (n. 8.) 515. As to a decree of judicial 
separation or protection order, see p. 346, ante. 

( t ) Walrond v. Ooldmann (1885), 16 Q. B. D. 121 (bill of sale by wife alone held 
effective to pass the property in chattels which the husband by deod before 
marriage declared should continue to belong to the wife for her sole and separate 
use). 
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7 55. Choses in action recoverable immediately, not being separate Bwrr * 

property of the wife, may be assigned by the husband, subject to Dispositions 
the wife’s equity to a settlement (a). . ®f Wife’s 

The future or reversionary interest, whether vested or contingent, Property, 
of a married woman in personal estate (b ) , acquired under any instru- choses in 
ment made after the 81st December, 1857 (c), other than a marriage action, 
settlement, may be disposed of by deed acknowledged (d), the effect 
of an assignment by such a deed being to transfer the interest of 
the wife, free from the rights of the husband and all persons claiming 
under him, as if the wife had been a feme sole ( e ). 

Subject to this provision, the reversionary non-separate choses in 
action of a married woman cannot by any means be disposed of so 
as to defeat her right by survivorship in the event of their not having 
been reduced into possession during the husband’s lifetime (/). 


Sub-Sect. 2. — Separate Property. 

756. Subject to any restraint on anticipation (y), a married Equitable 
woman may dispose, without the concurrence of her husband, either separate 
inter vivos or by will, as if she were a feme sole, of the equitable property ‘ 
interest in any real or personal property held to her separate 
use (/<)• 


(a) See pp. 326, 334, ante . 

4 ( b ) Including life policies and other legal choses in action of a future or 
reversionary nature ( I Vitherby v. 1 lachham (1891), 60 L. J. (cu.) 511 ; lie Turner , 
Turner v. Fitzroy (1892), 66 L. T. 758) ; and an interest in the proceeds of realty 
devised on trust for sale ( Briggs v. Chamberlain (1853), 11 Hare, 69 ; lie Jake man' $ 
Trusts (1883), 23 Ch. D. 344). 

(r) lie Elcom, Layborn v. Grover Wright, [1894] 1 Ch. 303, C. A. (reversionary 
interest bequeathed to married woman by a will made in 1856 ; codicil giving 
her an additional legacy in 1864 ; testator died in 1866. Held, not entitled 
under an instrument made after 31st December, 1857, and that the reversionary 
interest did not pass by her deed acknowledged) ; and see Re Newton's Trusts 
(1882), 23 Ch. D. 181. But where a wife joined in assigning by deed acknow- 
ledged a reversionary interest acquired under an instrument made before that 
date, it was held that by so joining she raised an equity against herself setting 
up her equity to a settlement against the assignee ( Roberts v. Cooper , [1891] 2 
Ch. 335, C. A.). 

(d) Married Women’s Be version ary Interests Act, 1857 (20 & 21 Viet. c. 57), 
ss. 1, 2, 4. For form of such a deed, see Encyclopaedia of Forms and Precedents, 
Vol. III., p. 557 ; and see p. 381, post. 

(i e ) Re Batchelor , Sloper v. Oliver (1873), L. R. 16 Eq. 481 (legacy in reversion ; 
husband indebted to testator ; legacy assigned by deed acknowledged for value. 
Held, that the executors had no right to retain the debt due from the husband 
as against the assignee). 

(/) See pp. 326, 333, ante; Re Turner , Turner v Fitzroy , supra (life policy) ; 
Re Elcom , Layborn v. Grover Wright , supra ; but see Roberts v. Cooper , supra, 

( g ) As to the effect of a restraint on anticipation, see pp. 363 et seg ante, 

(h) Bishop v. Wall (1876), 3 Ch. D. 194; Pride v. Bubb (1871), 7 Ch. App. 64 
(realty); Gore v. Knight (1706), 2 Vern. 535 (the produce of property held to 
separate use may be disposed of by will) ; Fettijdace y. Gorges (1789), 1 Ves. 46 
(same point) ; lleaden v. Rosher (1825), M‘Cle. & Yo. 89; Tuttett v. Armstrong 
(1838), 1 Beav. 1 ; Peacock v. Monk (1751), 2 Ves. Sen. 190 (disposition by will) ; 
Taylor y. Meads (1865), 4 De G. J. & Sm. 597 ; Lechmere y. Brother idye (1863), 
32 Beav. 353 ; Rich v. Cockell , Rich y, Hull (1804), 9 Ves. 369 (Consols; disposi- 
tion by will) ; Wagstaffy, Smith (1804), 9 Ves. 520 (dividends on stock for life; 
married woman joined with her husband in an assignment for securing an 
annuity. Held, bound by the assignment); Wright v. Cadogan {Lord) (1766), 1 
Bro. Pari. Cas. 486 (after the wife’s death, the heir-at-law, taking the legal estate, 
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Husband and Wife. 


Sect. % This power of disposition is incident to the estate of the married 
Dispositiors woman (i), and extends to vested reversionary interests in either 
of Wife's realty or personalty (fc), but it does not extend to the legal estate or 
Pr opert y. title, whether vested in the husband or not (i). The legal estate or 
interest, when vested in the husband, can be conveyed or 
transferred by deed acknowledged, but not otherwise (in). 

An agreement for valuable consideration is a sufficient disposition 
in equity to bind the wife’s separate estate or interest, whether in 
realty or personalty, and will bind her heir-at-law taking the legal 
estate (n). If she borrows money on the security of the property, 
her admissions as debtor are evidence against her (o) ; and if, after 
notice of a charge, the trustees of the property make payments to 
her, they are personally liable to the incumbrancer, even though 
the validity of the charge is disputed by her (p). 

A married woman may grant leases of realty held for her separate 


Barring estate 757. An equitable estate tail in freeholds or copyholds limited to 

the separate use of a married woman can only be barred by deed 
acknowledged ( r ), and the statutory provisions with respect to 
enrolment and otherwise regarding disentailing assurances must be 
duly observed ( s ). 


'will be deemed a trustee for the person in whose favour the disposition is made) ; 
UuJme v. Tenant (1778), 1 Bro. C. 0. 16 (leaseholds for years; bound by married 
woman’s joint bond with husband); Walrond v. Goldmann (1885), 16 Q. B. D. 
121 (chattels personal ; assignment by bill of sale without concurrence of 
husband held valid) ; Compton v. Collinson (1790), 1 Ily. Bl. 334 (copyholds; 
married woman’s sole disposition by surrender held valid) ; Major v. Lon shy 
(1831), 2 Buss. & M. 355 (rentcharge for life in reversion devised to married 
woman for life for separate use without the intervention of trustees ; she joined 
her husband in assigning by deed unacknowledged for valuable consideration. 
Held, bound by the assignment after the husband’s death, and the legal title 
devolving on her, that she was a trustee for the assignee). As to property 
held to a wife’s separate use, see pp. 341 et seq., ante . As to dispositions of 
paraphernalia, see p. 356, ante. 

(t) Bishop v. Wall (1876), 3 Ch. D. 194. 

(&) Sturgis v. Corp (1806), 13 Yes. 190 (considered as a feme sole ; no separate 
examination necessary) ; Stead v. Nelson (1839), 2 Beav. 245 (reversionary interest 
in chose in action ; bound by her agreement to mortgage). 

(l) Lynn v. Ashton (1830), 1 Buss. & M. 188. As to separate property under 
the Married Women’s Property Acts, see pp. 379 et seq., post . 

(m) As to deeds acknowledged, see p. 381, post. 

(n) Wright v. Cadogan {Lord) (1766), 1 Bro. Pari. Cas. 486 (heir considered 
a trustee); Rippon v. Dawding (1769), Amb. 565; Stead v. Nelson , supra 
(agreement by husband and wife to mortgage her interest ; husband died 
before mortgage executed ; agreement held binding: on wife surviving) ; Ilulme 
v. Tenant, supra; ThaclcweU v. Gardiner (1851), 5 I)e G. & Sm. 58 (deposit of 
bond with bankers to secure husband’s overdraft). 

(o) Peacock v. Monk (1751), 2 Yes. Sen. 190. 
p) Hodgson v. Hodgson (1837), 2 Keen, 704. 

fl) Allen v. Walker (1870), L. K. 5 Exch. 187. For form of lease, see Encyclo- 
paedia of Forms and Precedents, Yol. YU., p. 648. 

(r) As to deeds acknowledged, see p. 381, post . 

(s) Fines and Becoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 41, 50, 53 ; 
Cooper v. Macdonald (1877), 7 Ch. D. 288, C. A. (freeholds) ; Green v. Paterson 
(1886), 32 Ch. I). 95, C. A.; Honywood v. Foster (No. 1) (1861), 30 Beav. 1 
(copyholds ; deed must be acknowledged and entered on the court rolls witliiu 
six months). 
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758 . But the statutory power of enlarging a term of years into 
the fee simple may, in the case of a term limited to the separate 
use of a married woman, whether subject to a restraint on anticipa- 
tion or not, be exercised by her alone, without the husband’s 
concurrence (t). 

759 . Where a married woman is entitled to an equitable estate 
or interest in real or personal property, to arise on a contingency, 
she cannot dispose otherwise than by deed acknowledged (u) of the 
estate or interest until the contingency happens (a). 

760 . A married woman judicially separated from her husband, 
or who has obtained a protection order, may, during the separation, 
dispose by act inter vivos or by will, as if she were a feme sole, of 
property acquired by, or devolving upon, her after the date of the 
decree, or the commencement of the desertion, as the case may be (£»). 

761 . A married woman may, without the concurrence of her 
husband, transfer or join in transferring any annuity, or any deposit 
in any savings or other bank, or any sum forming part of the 
public stocks or funds or of any other stocks or funds transferable 
in the books of the Bank of England or any other bank, or any 
share, stock, debenture, debenture stock, or other benefit, right, 
claim, or interest of or in any corporation, company, or public body, 
municipal, commercial, or otherwise, or of or in any industrial, 
provident, friendly, benefit, building, or loan society, which is 
standing in her sole name, or in the joint names of her and any 
other person not being her husband (c). 

762 . The equitable estate or interest in property acquired by a 
married woman on or after the 9th August, 1870, and before the 


( t ) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), 
s. 65 (2). For forms of enlargement of long term, see Encyclopaedia of Forms 
and Precedents, Yol. Y., pp. 559 et seq. As to disentailing assurances, see also 
title Beal Property and Chattels Beal. 

(u) As to the power of disposition of contingent interests by deed acknowledged, 
see pp. 336, 337, ante. The provisions there referred to extend to property held 
to the wife’s separate use ( lie Smallmau's Estate (1873), 8 I. B. Eq. 249). As to 
deeds acknowledged, generally, see p. 381, post. 

(a) Mara v. Manning (1845), 2 Jo. & Lat. 311 (trustees lent part of a fund in 
which wife had a contingent interest to husband at her request. Held, her interest 
was not liable to make good the breach of trust, not being an interest she could 
bind); Bestall v. B unbury (1862), 13 I. Ch. B. 318 (realty settled to separate 
use in the event of husband’s insolvency. Held, that the separate use did not 
arise, and she had no power of disposition till the contingency happened), 
King v. Lucas (1883), 23 Ch. D. 712, C. A. (policies on life of husband settled iu 
trust to receive and pay the income to the wife for her separate use indepen- 
dently of any future husband she might marry. Held, that a contract during 
the life of the first husband did not bind her interest, because the trust for her 
separate use did not arise until after his death). 

(b) In the Goods of Elliott ( Ann ) (1871), L. B. 2 P. & D. 274 ; and see pp. 345, 
346, ante. 

(c) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), ss. 6, 9, 
superseding the Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), 
ss. 2 — 5; and see p. 349, ante. These provisions extend to cases where the 
married woman is a trustee or executrix alone or jointly with any other person 
or persons (Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 18). 
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Husband and Wife. 


SBOT. 2. 

Dispositions 
of Wife’s 


Married 
Women's 
Property 
Act, 1882. 


Dispositior 
by will. 


1st January; 1883, and made her separate property by virtue of 
the provisions already referred to ( d ), may be disposed of by her, inter 
vivos or by will, as if she were a feme sole, but this power of disposi- 
tion does not extend to the legal estate or interest in any such 
property (e). 


763. A woman married on or after the 1st January, 1883, may 
dispose, by will or otherwise, of all her real and personal property, 
whenever acquired, in the same manner as if she were a feme sole, 
and a woman married before that date may so dispose of all real 
and personal property, her title to which accrued on or after that 
date(/). 

This power extends to the legal as well as the equitable estate or 
interest of a married woman in any such property (/). 


764. The will of a married woman is construed as extending to 
all property which she may at her death be entitled to dispose of, 
including property which she may have acquired after the determina- 
tion of the coverture, whether she was ontitled to any separate 
property at the time of the making of the will or not, and a will 
made during coverture does not require re-execution or republica- 
tion after the death of her husband (g). 


(d) See p. 351, ante . 

(e) Howard v. Bank of England (1875), L. R. 19 Eq. 295 (Consols. Held, that the 
bank was not compellable to permit a transfer without the concurrence of the 
husband, who had deserted his wife, the stock not having been placed in the 
name of the wife as a married woman entitled for her separate use under the 
Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93), s. 3) ; Johnson y. 
Johnson (1887), 35 Oh. D. 345 (not entitled to dispose of realty descending on 
her as the heiress of an intestate, except by deed acknowledged). 

(/) Married Women’s Property Act, 1882 (45 & 4G Yict. c. 75), ss. 1 (1), 2, 5. 
The power of disposition as a feme sole , without the concurrence of the hus- 
band, is extended by the Married Women’s Property Act, 1907 (7 Edw. 7, 
c. 18), s. 1, to cases where a married woman is a trustee or personal representa- 
tive, either alone or jointly with any other person, and this provision applies to 
all dispositions made after 31st December, 1882, subject to any right or title 
acquired before 1st January, 1908, through or with the concurrence of the 
husband. A married woman mortgagee can reconvey as a feme sole under the 
Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), independently of 
the Married Women’s Property Act, 1907 (7 Edw. 7, c. 18) {Re Brooke and 
Fremlin's Contract , [1898] 1 Ch. 647). Alimony payable to the wife undor a 
decree of judicial separation is not separate property which can be assigned or 
charged by her (Anderson v. Hay {Lady) (1890), 7 T. L. E. 113), 

(g) Married Women’s Property Act, 1893 (56 & 57 Yict. c. 63), s. 3, applying 
the Wills Act, 1837 (7 Will. 4 & 1 Yict. c. 26), s. 24. It was held under the 
Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), that the will of a 
married woman was only effective to dispose of separate property within the 
meaning of that Act, that is to say, property acquired during the coverture, 
unless it was re-executed or republished after the husband’s death (Re Price , 
Stafford v. Stafford (1885), 28 Ch. D. 709; Re Young , Trye v. Sullivan (1885), 
28 Ch. D. 705 ; Re Cuno t Mansfield v. Mansfield (1889), 43 Ch. D. 12, 0. A.). 
The Married Women’s Property Act, 1893 (56 & 57 Yict. c. 63), applies to wills 
executed before as well as after it came into operation (Re JVylie , Wylie v. 
Moffat , [1895] 2 Ch. 116), and a will made before 1st January, 1883, by a 
married woman then having property to dispose of, as, for instance, property 
limited to her separate use, will be effectual to dispose of separate property 
under the Married Women’s Property Act, 1882 (45 & 45 Yict. c. 7o), without 
any re-execution after that date {Re Bowen , James v. James f [1692] 2 Ch. 291) ; 
' see title Wills. 
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765. The estate tail of a married woman can, however, only be 
barred by a deed acknowledged, even if acquired after the 81 st 
December, 1882 (/i), but a base fee created by a married woman 
tenant in tail by the execution of a disentailing deed without the 
consent of the protector of the settlement, may, after the death of 
the protector, be converted into a fee simple by an unacknowledged 
deed, and without the concurrence of her husband (/). 

766. Where a married woman would, if single, be the protector 
of a settlement in respect of an estate which, in pursuance of the 
foregoing provisions, is her legal separate property, she alone, in 
respect of such estate, is the protector of the settlement ( j). 

Sub-Sect. 3. — Deed AcJcnowledged. 

767. Every deed acknowledged ( k ) requires the concurrence of 
the husband, unless his concurrence is dispensed with by the court 
in pursuance of the provisions hereafter referred to (i). A husband, 
though an undischarged bankrupt, may concur in a deed acknow- 
ledged by his wife, and such concurrence is binding and effectual 
against his trustee in bankruptcy to bar any claim he may have in 
respect of the property disposed of (in). 

768. The deed must be acknowledged by the wife as her act and 
deed before a judge of the High Court (7?,), or one of the perpetual 
commissioners (0), or a special commissioner, duly appointed in 


S Cooper v. Macdonald (1877) 7 Ch. D. 288, C. A. This case was docided 
0 1st January, 1883, with reference to an equitable estate tail, but the 
grounds of the decision are equally applicable to separate property under the 
Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75). The only power to 
bar an estate tail is given by the Pines and Recoveries Act, 1833 (3 & 4 Will. 4, 
c. 74), which requires a deed acknowledged in the case of a married woman. 
See title Real Property and Chattels Real. 

( 1 ) Be Drummond and Davie's Contract , [1891] 1 Ch. 524 (a single woman in 
1884 barred an estate tail without the consent of the protector of the settlement, 
and so conveyed a base fee to A. ; she having married and the protector having 
died, it was hold that an unacknowledged deed by her was olfectual to convert 
the base fee into a fee simple in favour of A.). Por form of such a deed, seo 
Encyclopaedia of Porms and Precedents, Vol. V., p. 448 ct seq. 

(/) Married Women’s Property Act, 1907 (7 Edw. 7, c. 18), s. 3. This 
applies to all disentailing assurances and surrenders made after 31st December, 
1882. The consent of a married woman protector in the case of property, other 
than separate property under the Married Women’s Property Act, 1882 (45 & 46 
Viet. c. 75), requires the concurrence of the husband, but it is not necessary 
that the deed should be acknowledged (Pines and Recoveries Act, 1833 (3 & 4 
Will. 4, c. 74), s. 79). See also title Real Property and Chattels Real. 

(k) Por the various purposes for which a deed acknowledged is necessary, see 
pp. 322 et seq., ante . 

{1) Pines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 77. See p. 384, 
post , as to dispensing with the husband’s concurrence. 

(m) Cooper v. Macdonald , supra; Be Jakeman's Trusts (1883), 23 Ch. D. 
344. 

(n) The acknowledgment cannot be taken by a master or registrar (R. S. C., 
Ord. 54, r. 12 ; Ord. 55, r. 16). Por form of memorandum and acknowledg- 
ment, see Encyclopaedia of Forms and Precedents, Vol. I., p. 216. 

( 0 ) Por form of memorandum and acknowledgment, see Encyclopedia of 
Forms and Precedents, Vol. I., p. 217, As to the appointment of perpetual 
commissioners, see title Solicitors. 
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Husband and Wife. 

that behalf (p\ or a county court judge (q). There is no limit o! 
time for taking the acknowledgment (r). 

769. Before receiving the acknowledgment, the judge or commis- 
sioner must examine the wife apart from her husband touching her 
knowledge of the deed, and ascertain whether she freely and volun- 
tarily (s) consents thereto, and unless she does, must not permit her 
to acknowledge it, in which case the deed, so far as her execution 
thereof is concerned, is void (f). 

The object of the separate examination is, in the first place, to 
protect the wife against the influence of her husband (a), and 
secondly, to ascertain how the purchase-money or consideration is 
to be applied (b). It is the duty of a commissioner, at the separate 
examination, to inquire of the wife, and also to inquire of the 
solicitor concerned in the transaction, whether she intends to give 
up her interest in the estate to be passed by the deed without having 
any provision made for her, and if it appears to him that it is 
intended that provision is to be made for her, the commissioner 
ought not to take the acknowledgment until he is satisfied that 
such provision has been actually made by some deed or writing 
produced to him, or, if the provision has not been actually made, 
he must require the terms of the intended provision to be shortly 
reduced into writing, and verify the same by his signature in the 
margin, at the foot, or at the back thereof (c). 

If the wife consents to payment being made to her husband, and 
refuses any provision for herself, she must be regarded as having 
given up all claim to the purchase-money or other consideration, 
ai.d has no further interest therein, either at law or in equity (d). 

770. The judge or commissioner, on taking the acknowledgment, 
must sign a memorandum ( e ) to be indorsed on, or written at the 


{p) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 79, as amended 
by the Conveyancing Act, 18S2 (*15 & 46 Viet. c. 39), s. 7 (1), and the Statute 
Law Revbion (No. 2) Act, 1888 (51 & 52 Viet. c. 57). Before 1st January, 
1883, it was necessary that the acknowledgment should be taken by two com- 
missioners. As to the appointment of a special commissioner, see p. 383, post, 
(g) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 184. 

(r) Jte London Dock Act , 1853 (1855), 25 L. J. (cii.) 45, where an acknowledg- 
ment taken two years after the execution of tne deed was held good. In the 
case of the barring of an estate tail, it is not necessary that the deed should be 
acknowledged within the six months appointed by the Fines and Recoveries Act, 
1833 (3 & 4 Will. 4, c. 74), for its enrolment {ibid.). 

(a) The consent must be voluntary {Jordan v. Jones (1846), 2 Ph. 170). 

{t) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 80. 

(a) Goodchild v. Dongal (1876), 3 Ch. D. 650. 

\b) Tennent v. Welch (1888), 37 Ch. D. 622. 

(c) Conveyancing and Fines and Recoveries Acts Rules, r. 2 (Statutory Rules 
and Orders Revised, Yol. XII., Supreme Court, England, p. 550). The non- 
observance of this provision does not affoct the validity of the acknowledgment 
{ibid., r. 6). 

{d) Tennent v. Welch, supra. This is so, even though part of the purchase- 
money is left outstanding in trustees by way of an indemnity fund against 
charges on the estate. The wife cannot, in such a case, in the event of the 
husband's death, claim the amount outstanding as a chose in action not reduced 
into possession {ibid .) ; Williams v. Cooke (1863), 4 Giff. 343 (wife's equity to a 
settlement is barred by her disposition by deed acknowledged). 

(e) The memorandum should be in the following form : — “ This deed was this 



Part V. — Dispositions of Property. 


883 


foot or in the margin of, the deed, of the separate examination and 
consent and acknowledgment of the wife (/). 

Where the memorandum of acknowledgment purports to be signed 
by a person duly authorised to take the acknowledgment (g ), the 
deed, as regards the execution thereof by the married woman, takes 
effect at the time of the acknowledgment, and is conclusively deemed 
to have been duly acknowledged (h). 

771. No judge or commissioner may take an acknowledgment if 
he is interested or concerned, either as a party, or as solicitor or 
clerk to the solicitor for one of the parties, or otherwise, in the 
transaction giving occasion for the acknowledgment, and when the 
acknowledgment is taken by a commissioner, a declaration that he 
is not so interested or concerned must be added to the memorandum 
of acknowledgment (i). 

But no deed acknowledged is impeachable by reason only that 
the judge or commissioner taking the acknowledgment was so 
interested or concerned, or that no such declaration was added to 
the memorandum of acknowledgment (Zr). 

772. Where, by reason of residence abroad, or ill-health, or any 
other sufficient cause, a married woman is prevented from 
acknowledging a deed before a judge or perpetual commissioner, 
a commission may be issued in the High Court specially appointing 


day produced before me, and acknowledged by , therein named to bo her 

act and deed [or their several acts and deeds], previous to which acknowledg- 
ment [or acknowledgments] the said was [or were] examined by me 

separately and apart from her husband [or their respective husbands] touching 
her [or their] knowledge of the contents of the said deed, and hor [or their] 
consent thereto, and [each of them] declared the same to be freely and volun- 
tarily executed by her ” (Conveyancing and Fines and Recoveries Acts Rules, 
r. 3). 

(/) Pines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 84. Before 
1st January, 1883, a certificate of taking the acknowledgment was also nocessary 
(ibid.), but is no longer required in the case of deeds executed on or after that 
date (Conveyancing Act, 1882 (45 & 46 Yict. c. 39), s. 7 (4), (5) ; Statute 
Law Revision (No. 2) Act, 1888 (51 & 52 Yict. c. 57) ). An index is, how- 
ever, kept in the Supreme Court of all certificates lodged in respoct of deeds 
acknowledged before 1st January, 1883, and an office copy of any such certificate 
is receivable as evidence of the duo acknowledgment of the deed to which it 
relates (Conveyancing Act, 1882 (45 & 46 Viet. c. 39), s. 7 (7) (8) ). 

(y) A memorandum purporting to be signed according to any of the following 
forms is deemed to be a memorandum purporting to be signed by a person 
authorised (Signed) A. B., A judge of the high court of justice in England, 
or A Judge of the county court of , or A perpetual commissioner for 

taking acknowledgment of deeds by married women, or The special commis- 
sioner appointed to take the aforesaid acknowledgment.* * But this rule does 
not derogate from the effect of any memorandum purporting to be signed by a 
duly authorised person, though not in accordance with any such forms 
(Conveyancing and Pines and Recoveries Acts Rules, r. 5). 

(h) Conveyancing Act, 1882 (45 & 46 Yict. c. 39), s. 7 (2). As to the 
identity of the person by whom the memorandum is signed, see lie Howard , Re 
Ashcroft (1874), L. R. 9 0. P. 347 ; Re Edsall , Re Thomas (1875), L. R. 10 0. P. 
472. 

( i ) Conveyancing and Pines and Recoveries Acts Rules, rr. 1,4. 

[k) Conveyancing Act, 1882 (45 & 46 Yict. c. 39), s. 7 (3) ; Conveyanoing and 
Fines and Recoveries Acts Rules, r. 6. As to the previous law, see Ex parte 
Menhen net (1869), L. R. 5 0. P. 16. 
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any person to take the acknowledgment, the commission to be made 
returnable within a time therein expressed (2). 

773. A married woman cannot appoint an attorney to acknow- 
ledge a deed on her behalf. The separate examination and 
acknowledgment mast be personal (m). 

774. Where the husband, in consequence of his being a lunatic, 
an idiot, or of unsound mind, whether so found by inquisition or not, 
or from any other cause (n), is incapable of executing a deed, or of 
making a surrender of lands held by copy of court roll, or if his 
residence is not known, or if he is in prison, or living apart from 
his wife, either by mutual consent or by decree of judicial 
separation (o), the High Court (p), by an order made in a summary 
way on the application of the wife (p), and on such evidence as to 
the court Beems meet, may dispense with the concurrence of the 
husband to any deed acknowledged ( q ). 

An order dispensing with the husband’s concurrence will only be 
made in reference to a particular contemplated transaction (r), and 
the application must in all cases be supported by an affidavit of the 


(/) Fines and Recoveries Act, 1833 (3 & 4 "Will. 4, c. 74), s. 83, as amended 
by the Conveyancing Act, 1882 (45 & 46 Yict. c. 39), s. 7 (1). Every such 
commission must be returned to the office of the registrar of certificates of 
acknowledgments of deeds by married women, and be there filed (Conveyanc- 
ing and Fines and Recoveries Acts Rules, r. 7). Where an acknowledgment 
was taken by a special commissioner in Melbourne, and by mistake the docu- 
ments were returned without the commission, the court, on being satisfied by 
affidavit that the acknowledgment had been properly taken, allowed the 
documents to be filed, and permitted the omission of one of the Christian 
names of the commissioner to be rectified by an affidavit of identity (Re Edsall , 
Re Thomis (1875), L. R. 10 C. P. 472; and see Re Howard , Re Ashcroft (1874), 
L. R. 9 C. P. 347). 

(m) Re Stables ( 1864), 33 L. J. (cn.) 422, a case decided under the Lunacy 
Regulation Act, 18615 (25 & 26 Yict. c. 86) (now repealed), where it was held 
that a provision empowering tlio Lord Chancollor to appoint a committee to 
convey property on behalf of a lunatic did not apply so as to onable the com- 
mittee of a married woman lunatic to convoy by deed acknowledged. 

(») E.g ., where the husband is a minor (Re Haigh (1857), 2 C. B. (n. S.) 198). 
As to lunatics and persons of unsound mind, see title Lunatics and Persons 
oe Unsound Mind. 

(o) See Ex parte Duffill (1843), 5 Man. & G. 378 ; Rea Married Woman (1887), 
8T. L. R. 322. 

(p) In ordinary circumstances the application must be made to the King’s 
Bench Division. The Chancery Division may have jurisdiction to make 
an order, and might exercise it under special circumstances, but will not do so 
in an ordinary case (Re Giles (Ellen) and the Fines and Recoveries Act , 1833 
(1894), 70 L. T. 757). Such applications are heard by a judge at chambers, and 
must in the first instance be made ex parte, but subject to any direction by the 
judge as to notice or otherwise (R. S. C., Ord. 54, r. 12 b). They cannot be 
heard by a master (R. S. 0., Ord. 54, r. 12 ; Ord. 55, r, 16). 

(q) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 91. The section 
does not apply where the Lord Chancellor or the Chancery Division or a 
committee is a protector of a settlement in lieu of a husband found lunatic (ibid.) 
It applies to contingent and reversionary interests in personalty disposed of 
under the Married Women’s Reversionary Interests Act, 1857 (20 & 21 Viet. 
c. 57) (Re Rogers (Alice) (1865), L. R, 1 0. F. 47 ; Re Williams (Mary) (1840), 1 
Elan. & G. 881). 

(r) Re Grabs m (Mary) (1865), 19 0. B. (N. 8.) 370. 
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wife herself (*), showing that she concurs in the transaction, and 
accounting for the husband’s non-concurrence (t). 

Where the application is made on the ground of the husband’s 
unsoundness of mind, the affidavit in support must show that he is 
noncompo8 mentis at the time when the application is made (a), and 
the court will require an explanation as to his property, and 
whether it contributes to the wife’s support ( b ). 

Where husband and wife are living apart it must, as a general 
rule, be shown that application has been made to the husband 
to concur and he has refused (c), and that they are separated by 
mutual consent or under a decree of judicial separation (d), or that 
he has deserted her (e), and in any such case that he does not con- 
tribute to her support (j). But an order may be made if he, 
having no interest in the property, refuses to concur unless a sum 
of money, or part of the purchase-money, is paid to him as a 
consideration for his concurrence, though he may to some extent 
have contributed to the wife’s support (g). 

Where the husband is beyond the seas, the affidavit must disclose 
such circumstances as will induce the court to infer that he has no 
intention to return, and an order will not be made if he is in 
correspondence with the wife, and remitting money for her support, 
however small the remittances may be (h). But it is sufficient if it 
is shown that he has absconded and has not been heard of for 
some years (i). 


Sect. 3. 

Dispositions 
of Wife’s 
Property. 


Where 
husband and 
wife living 
apart. 


Where 

husband 

abroad. 


(«) This will not be dispensed with (Ex parte Bruce (1841), 9 Dowl. 840). 

(<) Re Williams (Mary) (1840), 1 Man. & G. 881. An affidavit describing the 
wife as a widow is not in proper form, though the husband has not been heard 
of for twenty years (Be Not/ (Mary) (1843), 7 Scott (n. R.), 434). 

(a) Be Turner (1846), 3 C. B. 166. 

(b) Be Cloud (1864), 15 0. B. (N. 8.) 833. 

(c) Mirfin's Wife to (1842), 4 Man. & G. 635 (wife a trustee, neither she 

nor her husband having any interest in the property ; husband, who was living 
apart, was nervous and excitable, so as to render it difficult to procure his con- 
currence ; the court refused to dispense with his concurrence until application 
had been made to him to concur without success). 

(d) See Ex parte Buffill (1843), 5 Man. & G. 378. 

(e) Be Price (Sarah) (1862), 13 C. B. (tf. s.) 286 (affidavit merely stating that 
she had left him in consequence of his violence and was living apart, held 
insufficient). 

(/) Ex parte Bolin son (1869), L. R. 4 0. P. 205 ; Ex parte Fish (Mackarinali) 
(1861), 9 C. B. (N. s.) 715. 

(</) Be Caine (1883), 10 Q. B. D. 284 (desertion ; contribution to small extent 
to her support ; husband refused to concur unless he received a sum of money 
for doing so) ; Be Perrin (1854), 14 0. B. 420 (separation by mutual consent ; 
husband witnout interest, the property being limited to the wife’s separate use) ; 
Be Woodcock (Sarah) ( 1845), 1 0. B. 437 (separation by mutual consent; pro- 
perty held to separate use of wife ; husband refused to concur unless part of 
purchase-money paid to him). 

( h ) Be Squires (Emma) (1855), 17 0. B. 176; Ex parte Gilmore ( 1847), 3 0. B. 967 
(affidavit that the husband had joined a Government steamer in January, 1814, 
and that the last the wife heard of him was that in January, 1845, he was on 
board another Government steamer in New Zealand, and that she believed it was 
his intention never to return, held insufficient); Be Kelsey (1855), 16 0. B. 197 
(affidavit that, falling into distressed circumstances, the husband had about two 
months before left England for Australia with the intention of never returning, 
and had since lived apart, held sufficient). 

(•) Ex parte Gill (1834), 1 Bing. (n. 0.) 168; Be Yarnall ( Susannah ) (1855), 17 



886 


Husband and Wife. 


Sect. 2. 

Dispositions 
of Wife's 
Property. 

Effect of 

dispensing 

with 

husband's 

concurrence. 

Order 

obtained by 
fraud eto. 


Married 
woman may 
exercise 
power over 
realty or 
personalty. 


Power to 
feme sole 
not suspended 
by marriage. 


775. Where the concurrence of the husband is dispensed with, 
any deed or surrender in pursuance of the order may be executed 
or made by the wife, without acknowledgment or examination, in 
the same manner as if she were a feme sole , and is as valid as if the 
husband had concurred, but without prejudice to his rights as then 
existing ( k ). 

776. If an order dispensing with the husband’s concurrence is 
obtained by fraud or the suppression of facts which ought to have 
been disclosed, it will be set aside ( l ), except, as a general rule, as 
against a purchaser for value who has acted on the order in good 
faith (m). 

Sect. 3. — Powers of Appointment . 

777. A married woman has always been able to execute a power 
of appointment limited or reserved to her, over either real or personal 
estate, whether the power is to be executed inter vivos or by will (w), 
the form of instrument required depending on the terms of the 
power (o). A power to appoint by deed only cannot be exercised 
by will (p), nor can a power to appoint by will only be exercised by 
deed ( q ). A will executed and attested as required by law in 
ordinary cases is, however, a sufficient execution by a married 
woman of a power to appoint by will, though the formalities 
required by the instrument creating the power may not have been 
complied with (r). 

778. Marriage does not operate to suspend a power of appoint- 
ment given to a feme sole (a) ; and where a general power is given 

0. B. 189, where the wife, not having heard of her husband for seventeen years, 
had married again, and the order was made, though without prejudice to the 
necessity of the concurrence of the second husband. 

(&) Fines and Becovories Act, 1833 (3 & 4 Will. 4, c. 74), s. 91 ; Ooodchild v. 
Dougal (1876), 3 Ch. D. 650; Fowke v. Draycott (1885), 29 Ch. D. 996 (held, 
that the husband’s right to the rents during spouses’ joint lives was not 
affected by a sale and conveyance of the wife’s freeholds without his concur- 
rence, which was dispensed with, but that his right was subject to her equity to 
a settlement (see pp. 334 et seq., ante), whether her estate was legal or equitable, 
and, in the circumstances, the whole of tho rents were settled on her). 

(1) Ex 'parte Cockerell {Alice) (1878), 4 0. P. D. 39. 

Im) lie Rogers {Alice) (1865), L. It. 1 C. P. 47. 

(n) Peacock v. Monk (1751), 2 Yes. Sen. 190; Doivnes v. Timperon (1828), 4 
Buss. 334 ; Doe d. Blomjield v. Eyre (1848), 5 C. B. 713, Ex. Ch. ; PMe v. Babb 
(1871), 7 Ch. App. 64 ; Quire v. Small (1793), 1 Anst. 277. 

(o) Nothing in the Fines and Becoveries Act, 1833 (3 & 4 Will. 4, c. 74), 
s. 78, or the Married Women’s Be versionary Interests Act, 1857 (20 & 21 Viet, 
c. 57), s. 3, as to dispositions by deed acknowledged, interferes with the execution 
by a manied woman of any power of appointment. For forms of disposition by 
married woman in exercise of power, see Encyclopaedia of Forms and Precedents, 
Yol. I., pp. 641, 642, 660, 662, 666 , Yol. XII., p. 522. 

{p) Darlington {Earl) v. Pulteney (1775), 1 Cowp. 260 ; Bushell v. Bus hell (1803), 
1 Sch. & Lef. 90. 

( 9 ) Reid v. Shergold (1805), 10 Yes. 369 ; Sockett v. Wray (1793), 4 Bro. 0. 0. 
483 ; Anderson v. Dawson (1808), 15 Ves. 532. 

(r) In this respect the Wills Act, 1837 (7 Will. 4 & 1 Yict. c. 26), though it 
dia not alter the capacity of a married woman to make a will, applies to the 
wills of married women made during coverture ( Bernard v. Minshull (1859), 
John. 276). 

fa) Burnet v. Mann (1748). 1 Yes. Sen. 156. 
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to a single woman under a settlement of her property, with trusts 
in default of appointment for herself and any future husband, the 
power may be exercised by her during coverture ( b ). But a power 
in a marriage settlement to appoint at any time daring and not- 
withstanding the coverture cannot be exercised during widowhood 
or a second marriage (c). 

779. The minority of a married woman does not affect her 
capacity to exercise a power of appointment with regard to personal 
estate either by deed or will, if it appears to have been the intention of 
the donor that the power should be exercisable during infancy (d). 
But an infant married woman cannot exercise a power of appoint- 
ment over real estate if it is coupled with an interest, that is to say 
if the exercise of the power will affect her own freehold interest (e). 

A will made by a married woman in exercise of a power of 
appointment does not require the assent of the husband (/). 

If a married woman, having a general power of appointment by 
will (g), expresses an intention by her will that it shall operate (h) 
on ail property over which she has a power of appointment, she 
thereby makes the property her own and prevents it from going as 
in default of appointment, though the will may fail effectively to dis- 
pose of the property by reason of the death of the residuary devisee 
or legatee in her lifetime (i). 

A wife may exercise a general power of appointment in favour 
of herself for her own separate use or for her separate property ( k ) ; 
or in favour of her husband (Z), or of herself and her husband 
jointly (m) ; and if any appointment to the husband is impeached 
on the ground of his undue influence, the burden of proving its 
invalidity lies on the party impeaching it ( n ). 


(b) Wood v. Wood (1870), L. R 10 Eq. 220. 

(c) Horseman v. Abbey (1819), 1 Jac. & W. 381; Morris v. Howes (1845), 
4 Hare, 599. 

( d ) Be D'Angibau, Andrews v. Andrews (1880), 15 Ch. D. 228, C. A. ; JEj 
Cardross's Settlement (1878), 7 Ch. D. 728. 

(e) Hearle v. Greenbank (1749), 3 Atk. 695. Coverture does not remove the 
disabilities of infancy (ibid.), 

(/) Be Ansti8 f Chetwynd v. Morgan , Morgan v. Chetwynd (1886), 31 Ch. D. 
596, C. A. ; see also ReJames y Hole v. Bethune, [1910] 1 Ch. 157. 

(g) See Wills Act, 1837 (7 Will. 4 & 1 Yict. c. 26), s. 27 ; Re PowelVs Trusts 
(1869), 39 L. J. (ch.) 188 ; and titles Powers; Wills. 

(h) As to time from which the exercise of a general power runs, see Rous v. 
Jackson (1885), 29 Oh. 1). 521 ; contra , Be Powell's Trusts (1869), 39 L. J. (cn.) 
188; and title Perpetuities. 

(i) Willoughby Osborne v. Holyoake (1882), 22 Ch. D. 238 ; Be Pinbde's Settle - 
ment (1879), 12 Ch. D. 667. 

(k) Bowery . Smith (1871), L. B. 11 Eq. 279; see also Fussell v. Dowding 
(1872), L. E. 14 Eq. 421 ; Bond v. Taylor (1861), 2 John. & H. 473. As to 
separate property, see p. 341, ante. 

(l) Wood v. Woody supra; Be D'Angibau , Andrews v. Andrews , supra ; 
Bernard v. Minshull (1859), John. 276 ; Alim v. Papworth (1748), 1 Yes. Sen. 
163 (bill by husband and wife submitting that the property subject to the 
power should be applied in payment of his debts, held equivalent to ao 
appointment by her, and decreed accordingly). 

(m) Wood v. Wood , supra . 

\n) Nedby v. Nedby (1852), 5 De Gk & Sm. 377 (income given to wife for life 
for her senarate use. with power to appoint the remainder bv deed or will ; it 
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A defective appointment by a husband in favour of his wife will 
be remedied in equity (o), but equity will not aid a defective appoint- 
ment by a wife in favour of her husband (p), unless it is made for 
valuable consideration (q). 

780. A protection order or decree for judicial separation does not 
prevent the wife from joining at any time during the separation in 
the exercise of any joint power given to her and her husband (r). 

781. A married woman may by deed release or contract not to 
exercise any power, whether coupled with an interest or not, and, 
in the case of personal property, it is not necessary that the husband 
should concur or the deed be acknowledged (s). 

782. Where a married woman has a general power of appoint- 
ment by will, a contract by her to exercise it in favour of a 
particular person will not be specifically enforced, but the breach of 
such a contract gives rise to a claim for damages against her estate, 
and, if the power of appointment is exercised, the appointed property 
forms part of her assets ( t ). 

783. A defective execution of a power in favour of creditors or 
purchasers for valuable consideration will be remedied in equity (a), 
provided there was an attempt to exercise it in their favour ( b ). 

784. The execution by will of a general power of appointment 
by a married woman makes the property appointed liable for her 
debts and other liabilities in the same manner as her statutory 


was sought to set aside an appointment by deed in favour of the husband on 
the ground of ignorance and want of professional advice, the deed having been 
prepared by the husband’s solicitor ; appointment upheld). See also title 
Fraudulent and Voidable Conveyances, Vol. XV., pp. 80, 96, 110. 

(o) Toilet v. Toilet (1728), 2 P. Wms. 489. 

(p) Moodiev. Reid (1816), 1 Madd. 516, 521; (1817), 2 Madd. 156; Wait v. 
Watt (1796), 3 Ves. 244. 

( 9 ) Sergeson v. Sealey (1742), 2 Atk. 412. As, for instance, in consideration 
of the marriage (ibid.). 

M Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 26. 

(s) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 52. 
This provision applies also to women married before 1882 (Re Chisholm's Settle- 
ment, Re Hemphill's Settlement , Hemphill v. Hemphill , [1901] 2 Ch. 82 (life interest 
in personalty subject to restraint on anticipation, with power of appointment. 
Held, that the power could be released by deed without acknowledgment) ). See 
Re Onslow , Plouden v. Qayford (1888), 39 Ch. I). 622 ; Re Davenport , Turner v. 
King [1895] 1 Ch. 361. Whether a deed acknowledged is necessary in the case 
of realty or money to be invested in the purchase of realty (see Pines and 
Becoveries Act* 1833 (3 & 4 Will. 4, c. 74), s. 77) is doubtful. 

(t) Re Parkin , Hill v. Schwartz, [1892] 3 Ch. 510 (covenant by wife in favour 
of the trustees of her marriage settlement to exercise any power of appoint- 
ment which might become vested in her ; she became the donee of a general 
testamentary power and exercised it in favour of others. Held, that the trustees 
of the settlement were not entitled to specific performance, but that they had a 
claim for damages against her executors to the extent of her assets, the measure 
of the damages being the value of the appointed property, which formed part 
of her assets). 

(a) Hughes v. Wells (1852), 9 Hare, 749 ; Serjeson v. Sealey , supra , at p. 415 ; 
Toilet v. Toilet y supra; Cotter v. Layer (1731) 2 P, Wms. 623; and see titles 
Equity, Vol. XIII., p. 27 ; Powers. 

(5) Bull v. Vardy (1791), X Yes. 270, 
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separate property ( c ). This provision does not extend to those debts 
or liabilities incurred before the 5th December, 1893, which do not 
bind her statutory separate property because Bhe had no such 
property at the time of contracting them(d). But it extends to 
debts and obligations which the married woman had capacity to 
contract as if she were a feme sole before the 1st January, 1883, and 
is not confined to debts and liabilities incurred after that date (e). 

But a married woman cannot be compelled to exercise a 
power in favour of her creditors or of her trustee in bankruptcy, 
and a power of appointment is not separate estate (/). Property, 
therefore, which is subject to a general power given to a married 
woman is not liable for her debts or obligations unless she actually 
exercises the power (/), except where the property is, in default of ap- 
pointment, limited to her or to her executors and administrators^). 


(c) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 4, rendering 
obsolete Vaughan v. Vanderstegen (1854), 2 Drew. 165, 363; and Shatiock v. 
Shattock (1866), L. B. 2 Eq. 182. There was previously a conflict of authority 
on the point, and the Act confirms the decision in Re Harvey's Estate , Godfrey v. 
Ilarhen (1879), 13 Ch. D. 216; see also Re Be Burgh Lawson, Be Burgh Lawson 
v. Be Burgh Lawson (1889), 41 Ch. D. 568 ; Re Parkin } Hill v. Schwartz, [1892] 
3 Ch. 510. As to the liability of a married woman’s property generally for her 
debts and obligations, see p. 390, post. See also title Executohs and Adminis- 
trators, Yol. XIY., p. 223. 

{d) Re Field wick, Johnson v. Adamson , [1909] 1 Ch. 1, C. A., overruling 
Re Ann , Wilson v. Ann, [1894] 1 Ch. 549. If, in exercise of a general testa- 
mentary power, a married woman gives a legacy in satisfaction of a debt due 
from her husband to the legatee, and the debt is after her death paid by the 
husband, the amount of the legacy is available for her debts as assets (Re Hodgson , 
Barley v. Hodgson , [1899] 1 Ch. 666). 

(e) Re Hughes , Brandon v. Hughes, [1898] 1 Ch. 529, C. A. (a married woman, 
having obtained a protection order, in 1880 covenanted by deed to pay certain 
moneys ; in 1894 she became the donee of a general testamentary power, which 
she exercised by a will made in 1895. Held, that as she had power to contract 
as if she were a feme sole , the funds appointed were assets for payment of the 
moneys) ; compare Re Roper, Roper v. Doncaster (1888), 39 Ch. D. 482, where a 
wife, having a general testamentary power, in 1881 joined with her husband 
in certain mortgages, and entered into covenants for payment of interest, and it 
was held that the execution of the power of appointment did not make the 
appointed fund liable to satisfy the obligations to the mortgagees. In this 
case the wife had no general capacity to contract as in Re Hughes, Brandon v. 
Hughes, supra . As to the capacity of a married woman to contract, see 
pp. 411 et seq., post. 

(/) Hulme v. Tenant (1778), 1 Bro. 0. C. 16 (life interest with power to 
appoint to corpus by deed or will, and gift over in default of appointment) ; Re 
Armstrong , Ex parte Gilchrist( 1886), 17 Q. B. D. 167, 521, C. A. (estate for life for 
separate use, remainder as she should by deed or will appoint, and in default of 
appointment for a son by a previous marriage in fee simple ; carried on a 
separate trade, and became bankrupt under the Married Women’s Property Act, 
1882 (45 & 46 Yict. 75), s. 1 (5). Held, that the trustee in bankruptcy had no 
right to exercise the power, and that she was not obliged to exercise it) ; Nail 
V. Punter (1832), 5 Sim. 555 (stock given in trust for separate use for life, with 
power to appoint by will ; the trustees, at the request of husband and wife, sold 
out the stock, and paid the proceeds to the husband. Held, that the trustees 
were liable to replace the stock) ; and see Goailey v. Jones (No. 1), Qoatley v. 
Jones (No. 2), [1909] 1 Ch. 557, where husband and wife had a joint general 
power. 

(g) See p. 390, post* 
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Sect. 4 . — Liability of Wife's Property for Debts etc. 

785. The non-separate property of a wife ( h ) is not liable for 
any of her debts or obligations (i), and is only liable for the debts 
and obligations of her husband to the extent of his interest 
therein ( k ). 

786. The equitable separate property of a wife, that is to say, 
property limited or given for her separate use, is not liable for the 
debts or obligations of her husband, even if the legal title is vested 
in him ( l ) ; but the general debts and obligations of the wife are 
enforceable against such of her equitable separate property as is 
not subject to any restraint on anticipation (m), provided that she 
was entitled to the property at the time when the debts or obliga- 
tions were contracted, and that she contracted with the intention of 
binding her separate estate (n). But the liability is not in the 
nature of a charge on the property (o), and the court will not 
restrain alienation thereof pending proceedings by creditors (p). 

Where a married woman is given a life interest in real or 
personal property, with a power of appointment over the remainder 
or corpus , which, in default of appointment, is limited or given to 
her, or to her executors and administrators, that vests in her the 
entire property in equity, and it is accordingly liable for her 
general debts and obligations contracted in respect of her separate 
estate, whether she exercises the power or not (?). 

( h ) I.e. f property of a wife which is neither equitable nor statutory separate 
property. See pp. 322 et seq.y ante . 

(i) Because the wife had no power at common law to contract, and her equit- 
able power of contracting is limited to property held for her separate use, and 
her statutory power to statutory separate property; see pp. 411 et seq.y post, 

(k) See pp. 322 et seq.y ante. 

(l) Jarman v. Woolloton (1790), 3 Term Rep. 618 ; Duncan v. Cashin (1875), 
L. R. 10 0. P. 554. 

(m) As to the effect of a restraint on anticipation, see pp. 363 et seq.y ante. 

(n) Owens y. Dickenson (1840), Cr. & Ph. 48 ; Hulme v. Tenant (1778), 1 
Bro. C. 0. 16; Fields. Sowle( 1827), 4 Buss. 112 (wife joined in security for 
moneys advanced to husband) ; Dike v. Fitzgibbon f Martin v. Fitzgibbon (1881), 
17 Ch. D. 454, C. A. (debts etc. not enforceable against separate estate to which 
she subsequently became entitled); Johnson v. Gallagher (1861), 3 De G. P. & 
J. 494, C. A., per Turner, L.J. (if living apart from her husband, the court 
will presume an intention to bind her separate estate) ; Matthewman's (Mrs.) 
Case (1866), L. R. 3 Eq. 781 (liability as a shareholder in a joint stock company) ; 
Hodgson v. Williamson (1880), 15 Ch. D. 87 (moneys advanced by stranger to 
wife living apart from her husband for necessaries). See, however. Flower v. 
Duller (1880), 15 Ch. D. 665. 

S National Provincial Bank of England v. Thomas (1876), 24 W. R. 1013. 

) Wain ford y. Heyl (1875), L. R. 20 Eq. 321 ; Robinson v. Pickering (1881), 
16 Ch. D. 660, C. A. 

(q) Hodges v. Hodges (1882), 20 Ch. D. 749 (wife entitled for life to income of 
a fund in court for her separate use without power of anticipation ; subject to 
her life interest, the fund was settled in trust for her children, and, in default of 
children, for such persons as she should by will appoint, and, in default of 
appointment, for her absolutely ; she was past childbearing. Held, that the 
fund was liable after her death for her debts, whether she exercised the power 
or not) ; London Chartered Bank of Australia v. Lempriere (1873), L. R. 4 P. C. 
572 ; Re Harvey's Estate , Godfrey v. Harben (1879), 13 Ch. D. 216; Mayd v. 
Field (1876), 3 Ch. D. 587 ; Heatley v. Thomas (1809), 15 Yes. 696. As to the 
liability for debts of property appointed under, or subjoct to, a general power, 
see p. 388, ante. 
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787. The legal separate properly (r) of a married woman, or such 
part as is not subject to any restraint on anticipation ( s ), is liable for 
all her debts and obligations, both ante-nuptial (t) and post-nuptial, 
including any damages and costs recovered against her, whether in 
contract (a), in tort (b), or otherwise (c), and including her liability 
as a contributory whether before or after she is placed on the list 
of contributories (d), and any liability by reason of a breach of 
trust or devastavit ( e ). 

The legal personal representative of a married woman is, in 
respect of her separate estate, under the same liabilities and 
subject to the same jurisdiction as she would be if living (/). 

Sect. 5. — Dispositions between Husband and Wife . 

Sub-Sect. 1 .— In General, 

788. A husband may now convey or transfer to his wife, or a wife 
to her husband, either alone or jointly with any other person (g ), 
any kind of property, real or personal, in the same manner as 
he or she may convey or transfer the same to any other person (h), 

789. Where a wife makes a disposition of her property in favour 
of her husband, it is necessary for its validity that it should be 


(?•) That is to say, separate property under the Married Women’s Property 
Act, 1882 (45 & 46 Viet. c. 75) ; see p. 348, ante. Alimony payable under a 
decree for judicial separation is not separate property which can be charged by 
the wife ( Anderson v. Hay ( Lad y) (1890), 7 T. L. It. 113). Damages recovered in 
respect of personal in j uries are separate property ( Beasley v. Money, [1891] 1 
Q. B. 509). 

(«) As to the effect of a restraint on anticipation, see pp. 363 et seq., ante . 

(i t ) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 13. See 
p. 407, post. 

(a) See pp. 41 1 et seq., post. 

(b) See p. 436, post. 

(i c ) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 1 (2). 

(d) Ibid., ss. 7, 13. See Mattkcivman's (Mrs.) Case (1866), L. E. 3 Eq. 781 ; 
Jle London , Bombay and Mediterranean Bank (1881), 18 Oh. D. 581 ; lie 
Northumberland and Durham District Banking Co., Ex parte Rhodes (1859), 7 
W. E. 510 ; and p. 413, post ; and see title Companies, Yol. Y., pp. 487 et seq . 

( e ) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 24 ; Re 
Turnbull, Turnbull v. Nicholas, [1900] 1 Ch. 180, 185. See titles Executors 
and Administrators, Yol. XIV., pp. 316 et seq. ; Trusts and Trustees. 

(/) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 23. 

(g) As to post-nuptial settlements, see titles Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 82, 110 ; Settlements. 

(4) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), s. 50. 
They could not convey to one another at common law, owing to the doctrine of 
the unity of the person, though this difficulty was to some extent obviated by 
the Statute of Uses (27 Hen. 8, c. 10). Since the Married Women’s Property 
Act, 1882 (45 & 46 Viet. c. 75), husband and wife are, for all purposes connected 
with the holding and disposing of property, separate persons in law as well as 
in equity^ But where a wife disposes of property in favour of her husband, the 
same formalities must be observed as if the disposition were in favour of a 
third person, see pp. 376 et seq., ante . For forms of conveyance by wife to 
husband and by husband to wife, see Encyclopaedia of Forms and Precedents, 
Yol. VI., pp. 129 et seq., Yol. XII., p. 523. See also, as to when possession by 
the wife on purchase of chattels from her husband will take the case out of the 
Bills of Sale Act, 1878 (41 & 42 Viet. c. 31) ; Ramsay v. MargreU, [1894] 2 Q. B. 
18, C. A., and titles Bills of Sale, Yol. III., p. 17 ; Gifts, Yol XV., p. 400. 
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made freely and voluntarily, and without the exercise of any undue 
influence on his part, and in the case of a large voluntary benefit, 
where the wife is not separately examined (t), the burden of proving 
that there was no undue influence, if any question is raised as to 
the validity of the transaction, lies on the husband ( k ). 

790. Dispositions between husband and wife are subject to the 
ordinary law as regards defrauding creditors ( l ). A purchase for 
valuable consideration by a wife from her husband of articles of 
peculiar value, which it is desired to preserve for the family, is 
valid as against creditors of the husband, if in fact made in good 
faith, though the price may be inadequate (to). The question of 
bona fides in such a case is purely one of fact (to). 

Sub-Sect. 2. — Gifts. 

791. In order to establish a gift from husband to wife, or from 
wife to husband, there must be clear evidence that a gift was 
intended, whether in the case of a donatio inter vivos or of a donatio 
mortis causa , and this rule applies more particularly when the 
claim is made after the death of the alleged donor (n). 

(t) As to when a separate examination is necessary, see pp. 374, 382, ante. 

(k) Willis v. Barron , [1902] A. C. 271 (deeds by which a wife surrendered her 
rights without consideration set aside on the ground of want of independent 
advice); Turnbull & Co. v. Duval, [1902] A. 0. 429, P. 0. (deed executed by 
wife as security for husband’s debt set aside on the ground oi pressure, want of 
independent advice and concealment of material facts) ; Chaplin & Co., Ltd., 
v. Brammall , [1908] 1 K. B. 233, 0. A.; Bischoff's Trustee v. Frank (1903), 89 
L. T. 188, reversed in the Court of Appeal, but not reported. See Howes v. 
Bishop , [1909] 2 K. B. 390, C. A. ; Knight v. Knight (1865), 11 Jur. (n. 8.) 
617 (money belonging to wife for her separate use lent on mortgage, the deed, 
which was prepared by the solicitor to the mortgagor on instructions given 
by him and the husband, falsely reciting that the money belonged to the 
wife before marriage and was not subject to any settlement, and the money 
being made repayable to the husband and wife and the survivor) ; Talbot v. 
Von Boms (1910), 27 T. L. E. 95 ; affirmed (1911), 27 T. L. E. 266, C. A. ; the 
wife, who had no separate advice, executed the deed without its being read over. 
It was set aside as against the husband, and a new deed ordered in favour of the 
wife alone); compare Bank of Africa, Ltd . v. Cohen , [1909] 2 Ch. 129, C. A. ; 
Bank of Montreal v. Stuart, [1911] A. 0. 120, P. C. See also title Fraudulent 
and Voidable Conveyances, Vol. XV., p. 110. 

S See Fraudulent and Voidable Conveyances, Vol. XV., pp. 77 et seq. 
Arundell {Lady) v. Phipps and Taunton (1804), 10 Ves. 139. A settlement 
by a husband of moneys of the wife not belonging to her for her separate use, 
in consideration of the waiver by her of her equity to a settlement, and the loan 
of the moneys to him for the purposes of his business, was held valid against the 
husband's trustee in bankruptcy and creditors, the transaction having taken place 
before the Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), and there- 
fore not being affected by s. 3 (ibid.) as to loans by a wife to her nusband (lie 
Home , Ex parte Home (1885), 54 L. T. 301). 

(n) M*Lean v. Longlands (17 99) , 5 Ves. 71 ; Rich v. Cockell, Rich v. Hull (1804), 
9 Ves. 369; Milnetv. Busk (1794), 2 Ves. 488; Hopes v. Kindersley (1854), 2 
Sm. & G. 195; Re Flamanh, Wood v. Cock (1889), 40 Ch. D. 461; Grant v. 
Grant (1865), 34 L. J. (ch.) 641 ; Walter v. Ho<lge (1818), 2 Swan. 92 ; Re Curtis, 
Hawes v. Cmtis (1885), 52 L. T. 244 (wife’s shares transferred to husband’s 
name; he received the dividends, and did not pay them over to the wife. 
Held, not sufficient evidence of a gift of the shares) ; Mews v. Mews (1852), 15 
Beav. 529 (a farmer’s wife deposited the proceeds of surplus butter, eggs and 
poultry, with the sanction of her husband, with a firm in her own name, and 
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792. Delivery is essential to complete a gift of chattels personal 
at law ( o ), unless they are transferred by deed (p), and this rule 
applies with equal force whether the gift is between husband and 
wife or between strangers ( q ). Provided, however, that some act 
is done showing an intention to change the ownership, there may 
be a sufficient delivery, although the chattels continue to be used 
by husband and wife in common (?•), such use not being incon- 
sistent with a change of ownership, nor with the legal possession 
being in either of them (s). 

In equity a gift from husband to wife may be effected, without 
any transfer of the legal title, by a declaration of trust, and in the 
case of chattels personal such a declaration may be made by word of 
mouth (t) , but it must be express, clear and definite (w), and in the case 
of realty and chattels real, it must be evidenced by writing signed 
by him (v) : an attempted gift which is incomplete at law for want 

the husband reforred to it from time to time as her money. Held, not sufficient 
evidence to establish a gift) ; Storming v. Style (1734), 3 P. Wins. 334, 337 (a 
similar case, but the husband borrowed a portion of the money, which he 
called the wife’s pin money, from the wife, and promised to repay it. Held 
that there was sufficient evidence that a gift was intended). In He Whittaker , 
Whittaker v. Whittaker (1882), 21 Oh. D. 657, a wife alleged, after her husband's 
death, that he had authorised her to continue to carry on, on her own account, 
a fanning business which belonged to her before marriage, and to treat the 
proceeds as her separate property, but, there being no corroboration of her 
statement, the court refused to admit her claim as to proceeds of the business 
which had been invested by the husband in his own name. The court always 
regards the uncorroborated testimony of a claimant against the estate of a 
deceased pereon with jealous suspicion, though such testimony will not neces- 
sarily be rejected {Be Garnett y Gandy v. Macaulay (1885), 31 Oh. D. 1, C. A.; 
see also title Executors and Administrators, Yol. 2QV., p. 341). As to 
gifts of paraphernalia, see p. 355, ante; and see generally, title Gifts, Yol. XY., 
pp. 397 et seq . 

{o) Cochrane v. Moore (1890), 25 Q. B. D. 57, 0. A. ; Irons v. Smallpiccs 
(1819), 2 B. & Aid. 551 ; Smith v. Smiffc <1733), 2 Stra. 955 ; and see title Gifts, 
Yol. XY., p. 412. 

{p) As to transfer by deed, see title Gifts, Yol. XY., p. 410. 

(7) Bashall v. Bashall (1894), 11 T. L. R. 152, C. A.; Re Breton's Estate , 
Breton v. Woollven (1881), 17 Ch. D. 416 (husband, by three letters written and 
signed by him and handed to the wife, purported to give her furniture etc. for 
her sole and absolute use. Held, that the letters were ineffectual, and after the 
death of the husband, that the furniture etc., which had been used by thorn 
in common in the ordinary way, formed part of his estate). 

(r) As, for instance, in the case of furniture used as part of the general 
furniture of the house where they live together {Bashall v. Bashall , supra). 
But the act must be such, or be accompanied by such words, as to show clearly 
an intention to change the ownership. If, in the case of an alleged gift from 
husband to wife, the facts are equally consistent with an intention on his part 
to keep the property as his own, and merely let his wife have the use of it, her 
case is not made out {ibid,) ; see also Ramsay v. Margrelt , [1894] 2 Q. B. 18, 
C. A. ; and title Bills of Sale, Yol. III., p. 17. 

(5) Furniture of the wife’s in the house where she and the husband reside 
together is not in the apparent possession of the husband for the purposes of the 
Bills of Sale Act, 1878 (41 & 42 Viet. c. 31) ; see title Bills of Sale, Vol. 1H., 
pp. 17, 57. 

{t) Mews v. Mews (1852), 15 Beav. 529. As to declarations of trust, see also 
titles Gifts, Yol. XV., pp. 413, 414 ; Trusts and Trustees. 

(w) Mews v. Mews , supra; Re Whittaker , Whittaker v. Whittaker, supra; 
Re Whitehead, Ex parte Whitehead (1S85), 14 Q. B. D. 419, 0. A. J Murray y, 
Glasse (1853), 17 Jur. 816. 

(v) Statute of Frauds (29 Car. 2, 0 . 3), ft, 7, 
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of a deed or delivery will not be construed as a declaration of 
trust (a). 

793. Where a husband purchases property or makes an invest- 
ment in his wife’s name, a gift to her is presumed in the absence 
of evidence of an intention to the contrary ( b ), and there is a 
similar presumption where the property is purchased or the invest- 
ment made by the husband in their joint names, the wife in the 
latter case being entitled in the event of her surviving the 
husband (c). Where the purchase or investment is made by the 
husband in the joint names of husband and wife and third persons 
with regard to whom no presumption of gift arises, the third 
persons will presumably be trustees for the husband and wife and 
the survivor (d). 

A gift is also presumed where money is deposited at a bank in 
the name of the wife ( e ), or shares or stock are transferred into 
her name (/*), or where any such deposit or transfer is made in 
or into the joint names of both- husband and wife (#), or where a 


(a) Mews v. Mev:s (1852), 15 Beav. 529; Be Breton’s Estate , Breton v. Woollven 
(1881), 17 Ch. D. 416. Grant v. Grant (1865), 34 L. J. (cn.) 641, where it was 
held that a purported gift without delivery would be supported in equity as a 
declaration of truet, on the ground that, owing to the unity of person, delivery 
was impossible because the legal possession would remain in the husband, 
cannot be relied on since the Married Womens Property Act, 1882 (45 & 46 
Viet. c. 75) ; see title Gifts, Vol. XV., p. 413. 

(5) Glaister v. Hewer (1803), 8 Ves. 195, 199; Kingdon v. Bridges (1688), 2 
Vern. 67; Re Eykyn’s Trusts (1877), 6 Ch. D. 115. As to deposits and invest- 
ments by the husband in his wife’s name in fraud of his creditors, see the 
Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 10, and title 
Bankruptcy and Insolvency, Vol. II., p. 181. 

(c) Vance v. Vance (1839), 1 Beav. 605 (the husband directed his bankers to 
make an investment in the joint names of himself and wife, and died after 
brokers had purchased stock, but before completion of the transfers. Held, that 
the wife was entitled by survivorship) ; Drew v. Martin (1864), 2 Hem. & M. 
130 (contract for purchase of realty in joint names, the husband dying before 
purchase completed); Re Eykyn’s Trusts , supra (railway debentures pur- 
chased by husband in the names of himself and wife and one of the trustees 
of their marriage settlement, and stock in the names of himself and wife 
and two of such trustees. Held, in the absence of any evidence of intention, 
that the wife was entitled by survivorship) ; Dunbar v. Dunbar , [1909] 2 Ch. 
639 (conveyance to husband and wife jointly of house purchased by husband ; 
decree of nullity of marriage obtained by wife. Held, that the wife was 
entitled as joint tenant in fee with the husband). 

(d) Re Eykyn’s Trusts , supra . 

(e) Mews v. Mews t supra; Parker v. Lechmere (1879), 12 Ch. D. 256; Re 
Whitehead , Ex parte Whitehead (1885), 14 Q. B. D. 419, C. A. (verbal agreement 
on marriage that money on deposit at a bank in the wife's name should be 
her separate property ; nothing further was done, the money remaining 
on deposit in her maiden name, and she received interest for two years. Held, 
evidence of a gift by the husband after marriage, and that he was a trustee for 
her separate use). 

(/) George v. Bank of England { 1819), 7 Pi ice, 646; Rider v. Kidder 
10 Ves. 360; Uoyes v. Kindershy (1854), 2 Sm. & G. 195 (presumption rebutted 
by evidence of mode of dealing with dividends). 

(g) Re Young , Trye v. Sullivan (1885), 28 Ch. D. 705 (railway stock in joint 
names); Dummer v. Pitcher (1833), 2 My. & K. 262 (stock transferred to joint 
names. Held, wife’s by survivorship ; presumption of gift not rebutted by the 
circumstance that the husband by bis will gave legacies in excess of the value 
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mortgage (h) or other security (i) for money lent by the husband 
is taken in their joint names. 

Where a current account at a bank is kept in the joint names of 
husband and wife, into which the moneys of both or either of them 
are paid, the question whether a gift to the survivor is to be inferred 
depends upon the intention of the parties to be ascertained from the 
circumstances of each particular case (ft), and the same rule applies 
where the moneys of the husband are paid into a current account 
kept in the sole name of the wife ( l ). 

794. There is no presumption of a gift where property, is 
purchased by a man in the name of a woman with whom he lives 
as his wife, but to whom he is not legally married, or where he 
purchases property in their joint names. In such case it must be 
affirmatively proved that a gift was intended ( m ). 

795. Furniture and chattels bought by a husband and trans- 
ferred to the exclusive possession of the wife will be presumed 


of the rest of his estate, whether the transfer took pi -'ice before or after the date 
of the will); Re Carpenter , Carpenter v. Disney (1884), 51 L. T. 773 (Consols 
transferred to joint names; husband by his will gave all his money in the 

E ublic funds, whether standing in his name alone or jointly with his wife, to 
er for life, and then over, and also gave her a legacy of £.1,000 ; the wife died 
without dealing with the stock. Held, that as she was entitled thereto by sur- 
vivorship, the doctrine of election applied, and her representatives were bound 
to compensate the residuary legatees undor the husband’s will to the extent of 
the £3,000 legacy) ; and spe George v. Bank of England ( 1819), 7 Price, 646; 
Rider v. K aider (1805), 10 Yes. 360; Re Kykyn's Trusts (1877), 6 Ch. D. 115; 
Talbot v. Cody (1875), 10 I. It. Eq. 138; Re Cadbury (1863), 32 L. J. (ch.) 
780. 

(h) Re Scott (William), Re Scott (Mary), Palmer v. Vickers (1907), 97 L. T. 
537 (mortgage by husband and wife on joint account ; no evidence who advanced 
the money. Held, wife surviving entitled). 

(i) Watts v. Thomas (1726), 2 P. Wms. 364 ; Gosling v. Gosling (1855), 3 
Drew. 335. 

(k) Re Young , Trye v. Sullivan (1885), 28 Ch. D. 705 (account in joint names ; 
moneys of both paid in, but chiefly moneys hold to the wife’s separate use. 
Held, that she was entitled by survivorship) ; Marshal v. Crutwell (1875), L. R. 
20 Eq. 328 (husband, being in failing health, transferred his account to joint 
names, and directed the bank to pay cheques drawn by either ; considerable sums 
belonging to the husband were paid in, and all cheques after the transfer of the 
account were drawn by the wife for household expenses. There being no declara- 
tion of intention by the husband, held, that no gift was intended, the joint 
account being merely a convenient mode of managing his affairs, and that the 
wife was not entitled by survivorship). 

(i l ) Parker v. Lechmere (1879), 12 Ch. D. 256 (wife, having received a cheque 
for £995 in respect of a legacy, she and the husband went to his bank, and with 
his asseut she told the manager to open an account in her name, and credit 
£800 to that account and the balance of £195 to the husband’s account ; the 
husband never interfered with her account, she alone drew cheques, sometimes 
in his favour for purposes of his business. Held, a gift by the husband of the 
£800 to the wife); Lloyd v. Pughe (1872), 8 Ch. App. 88 (wife, being the 
executrix of her father, opened an account in her own name as executrix ; the 
husband paid moneys of his own to this account, and the wife drew cheques 
thereon for his debts and household expenses. The husband having died, held, 
that the wife must be deemed to have acted as his agent, and that the balance 
of the account belonged to his estate). And see Re Pattineon Graham v. 
Pattinson (1885), 1 T. L. R. 216 ; Hunt v. Hunt (1908), 25 T. L. R. 132. 

(m) Soar v. Foster (1858), 4 E, & J. 152 (marriage with deceased wife’s 
sister). 


H.L — 
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to have been given to her in the absence of evidence to the 
contrary (w). 

The expenditure by a husband of money on improvements of his 
wife’s property is presumed to be by way of gift, unless a contrary 
intention is shown (o) ; but there is no such presumption where a 
husband pays off incumbrances on his wife’s estate (p). 

796. A gift from a wife to her husband, in order to be valid, 
must be made by her freely and voluntarily, with a full knowledge 
and understanding of the nature of the transaction, and without 
any pressure or the exercise of undue influence on the part of the 
husband ( q ). Where the gift is of a large amount, or of property 
of considerable value, and any question is raised as to its validity, 
the burden of proving the absence of undue influence lies on the 
husband (r). A separate examination of the wife is only necessary 
where it would be required in the case of any other disposition of 
the property by her (a). 

797. No presumption of a gift from a wife to her husband 
arises from a transfer into his name (b), or into their joint 


( n ) Barrack v. M'Culloch (18.56), 3 K. & J. 110 (houses which were settled to 
the separate use of the wife were lot by her furnished, and she received the 
rents. Held, that the furniture was presumably hers, though it may have been 
bought by the husband). 

(o) Campion v. Cotton (1810), 17 Yes. 203. And see Hamer v. Tilsley (1859), 
John. 486; Wiles v. Cooper (1846), 9 Beav. 294 ; Neesom v. Clarkson (1845), 4 
Hare, 97 ; and p. 403, post. 

(p) Outramv. Hyde (1875), 24 W. B. 268; Pitt v. Pitt (1823), Turn. & B. 
180; Gooch v. Gooch (1851), 15 Jur. 1166. 

(g) Hughes v. Wells (1852), 9 Hare, 749 ; BiscJioff's Trustee v. Frank (1903), 
89 L. T. 188; Willis v. Barron , [1902] A. C. 271 (deeds by which the wife 
surrendered her rights under a post-nuptial settlement without consideration set 
aside, the solicitor who prepared them being one of the trustees, and having 
failed to make her understand the real nature of the transaction or to see that 
she had advice independent of her husband) ; Chaplin & Co. t Ltd . v. Brammall , 
[1908] 1 K 13. 233, 0. A. (guarantee for husband’s debts obtained bj r him from 
wife without sufficiently explaining the nature of the transaction) ; Talbot v. 
Von Boris (1910), 27 T. L. B. 95 ; (1911) 27 T. L. B. 266, C. A. ; Turnbull Co. 
v. Duval , [1902] A. 0. 429; Milnes v. Busk (1794), 2 Yes. 488 ; Essex v. Atkina 

K , 14 Yes. 542. Where, however, on a disposition by deed acknowledged 
. 381, ante) the wife consents to payment of the purchase-money being 
made to the husband, she cannot dispute the validity of the gift ( Ttnnent v. 
Welch (1888), 37 Ch. D. 622). 

(r) Bischojf's Trustee v. Frank , supra . Compare Howes v. Bishop , [1909] 2 
3L B. 390, C. A. ; Bank of Africa , Lid . v. Cohen , [1909] 2 Ch. 129, C. A. , Bank 
of Montreal v. Stuart , [1911] A. 0. 120, P. C. See also title Fraudulent and 
Voidable Conveyances, Vol. XV., p. 110. 

(a) Pawlet v. Delaval (1755), 2 Ves. Sen. 662. As to when a disposition by 
deed acknowledged is necessary, see pp. 323 et seq. t ante. As to the payment 
out to the husband of a fund in court at the request or with the consent of the 
wife, see Wordsworth v. Dayrell (1856), 4 W. B. 689; Lane v. Oakes (1874), 30 : 
L. T. 726 ; and p. 459, post. 

(b) Carnegie v. Carnegie (1874), 31 L. T. 7 (money belonging to the wife was 
invested in colonial bonds, and the husband iuduced her to sign a document 
requesting the bankers to transfer the bonds to his account, at the foot of which 
he directed the bankers to pay the interest to the separate account of the wife 
till further directions. Held, that there was no gift, and that the bonds were 
held by the husband for the wife’s separate use) ; Re Curtis , Hawes v. Curtis 

R , 52 L. T. 244 (shares belonging to wife transferred into husband’s name ; 

ceived the dividends and did not pay them over to her. Held, not 
sufficient evidence of a gift of the sharos). 
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names (c), of shares or stock belonging to her ; or from a purchase 
of property with her money (d), or an investment of her money (e) 
in his name or in their joint names. In all such cases the husband 
is presumed to be a trustee for the wife in the absence of evidence 
of a contrary intention (/). 

798. Where a husband, who is living with his wife and main- 
taining her, receives her separate income with her knowledge and 
consent, a gift of such income from the wife to the husband will be 
presumed unless a contrary intention is proved, and she will only 
be entitled to claim an account from him in respect of one year’s 
arrears ( g ). 

The same presumption arises where a husband is in similar 
circumstances permitted to retain interest due from him to the wife 
or her trustees, in respect of moneys charged on his estate (/t), or 
otherwise payable by him (i). 


Sect. 6. 

Dispositions 
between 
Hnsband 
and Wife. 


Receipt by 
husband of 
wife's income. 


(c) Darkin v. Darkin (1853), 17 Bcav. 578. But where a wife, under a 
power, appointed that certain stock of the value of some £10,000 should be 
transferred to herself and her husband, and, tho husband having sold the stock, 
she joined in the transfers, and he received the proceeds and applied them for 
his own benefit, it was held that there was sufficient evidence of a gift (Hale v. 
/Sheldrake (1889), 60 L. T. 292). 

(d) Darkin v. Darkin , supra (moneys of the wife invested in joint names, 
and applied in purchase of realty, which was conveyed to the husband alone. 
Held, after his death, that ho was a trustee for her) ; Merrier v. Merrier, 
[19()«3] 2 Ch. 98, 0. A. (joint banking account kept by husband and wife, 
on which each had power to draw ; substantially the whole of the moneys paid 
into the account belonged to tho wife ; house purchased and conveyed to the 
husband alone, the purchase-money being paid out of the joint account, and the 
parties residing thoroin together till the husband’s death. Hold, no gift, and 
that there was a resulting trust for the wife). See, however, Williams v. 
Hudson (1889), 5 T. L. R. 576. 

(e) Re Dearmer , James v. Dearmer (1885), 53 L. T. 905 (a portion of the wife’s 
earnings, being her separate property under the Married Women’s Property 
Act, 1870 (33 & 34 Yict. c. 93) (see p. 350, ante) y invested by tho husband in his 
own name. Held, her separate property). 

(f) See notes ( b ) to (e), supra. 

\g) Dixon v. Dixon (1878), 9 Ch. T). 587 (husband received wife’s dividends 
with her assent for six years. Held, that the wife was not entitled to an account 
against him or the trustee) ; Carter v. Anderson (1830), 3 Sim. 370 (wife entitled 
to an annuity charged on A.’s estate ; the husband, with the knowledge of the 
wife, received the rents of tho estate under a power of attorney from A., and tho 
wife made no demand on A. for payment of the annuity for many years. Held, 
that she had no claim on A. for the arrears) ; Payne v. Little (1858), 26 Boav. 1 
(wife’s separate income received by husband and applied for their common 
benefit) ; Sguire v. Dean (1793), 4 Bro. C. C. 326 (wife’s dividends applied for 
general purposes of the family); Bartlett v. Gil lard (1827), 3 Russ. 1*19 (trustee 
held discharged by payments to the use of the husband, and sums allowed him 
in account, with the wife’s acquiescence); Ridoutv. Lewis (1738), 1 Atk. 269; 
Leach v. Way (1835), 5 L. J. (CH.) 100; Arthur v. Arthur (1848), 11 I. Eq. R. 
511 ; Alexander v. Barnhill (1888), 21 L. R. Ir. 511 (in case of income, except 
as to one year’s arrears, the onus is on the wife of proving that it was not a 
gift) ; Hah v. Sheldrake , supra. 

(h) Corbally v. Grainger (1854), 4 I. Ch. R. 173; Re Hawes y Re Burchell , 
Burchell v. Hawes (1892), 62 L. J. (ch.) 463 (mortgage by husband to wife’s 
trustees ; husband did not pay interest as mortgagor. Gift of interest presumed). 

(i) Re Dixon , Heynes v. Dixon , [1900] 2 Ch. 561, C. A. (moneys belonging to 
wife for separate use lent to the husband at interest on his bond ; no interest 
paid. Gift of interest presumed) ; Re Flamank , Wood v. C:ck (1889), 40 Oh. D. 
461 (wife’s money applied by husband to his own use vithout her assent. 
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Husband and Wife. 


Sect. 5. The presumption applies where the husband is the trustee or one 
Dispositions of the trustees for the wife, if it appears that the wife consented to 
between his receiving or retaining her income in the character of a husband, 
Hosband and not of a trustee (k). 

an d W ife. The foundation of the presumption is that the wife has con- 
F oundati on of sented ( l ) to the application of her income for her maintenance, or 
presumption, for the general purposes of the family by the husband, and it does 

not arise unless the parties are living together and she is being 
maintained by him (to), nor is there any presumption of a gift 
where her income is accumulated and invested in the name of the 
husband ( n ) ; nor where the wife is non compos mentis, because in 
such case she has no power to give her consent (o). 

Receipt by 799. The assent of a wife to the receipt by her husband of a 
husband of capital sum belonging to her for her separate use or separate 
wife’s capital, property raises no presumption of a gift thereof to the husband (p). 

The presumption in the case of capital is that the husband receives 
it as a trustee for the wife, and the burden of proving a contrary 
intention lies on him ( p ). 


Wife, after Ills death, permitted to claim as a creditor in respect of the capital 
sum, but her claim for interest during his lifetime disallowed). 

(k) Caton v. Rideout (1849), 1 Mac. & G. 599 (husband one of the trustees; 
wife for some years permitted dividends to be paid to his account at his bank, 
and he treated them as his own moneys. Held, that the course of dealing showed 
that they were paid to him as husband, and not as trustee, and a gift therefore 
presumed) ; Rowley v. Unwin (1855), 2 K. & J. 138 ; Edward v. Cheyne (No. 2) 
(1888), 13 App. Cas. 385 (husband one of the trustees ; income at first paid into 
bank to the wife’s separate account, then to the joint account of both, and 
subsequently, for many years, both before and after the husband became sole 
trustee, to the husband’s account, and mixed with his own moneys. Gift 
inferred); Leach v. Way (1835), 5 L. J. (CH.) 100. 

(Z) It must appear that the wife consented to his receiving the income with 
full knowledge of her right ( Parker v. Brooke (1804), 9 Yes. 583). 

(m) IHxon v. Dixon (1878), 9 Ch. 1). 587; Woodward v. Woodward (18G3), 3 
De J. & Sm. 672 ; Foss v. Foss (1864), 15 I. Ch. R. 215 (the presumption does not 
am>ly against a purchaser for value of the wife’s separate estate). Where a 
wiie by deed directed that the rents and profits of her separate property should 
be paid to the husband during her life for his own use and benefit, it was held 
that her intention was merely to allow him to administor the property without 
accounting during the coverture, and that on his death she was entitled to all 
future rents, as well as to arrears which had not been received by him in his 
lifetime (. Milnes v. BusJc (1791), 2 Ves. 488). 

(n) Mercier v. Mercier, [1903] 2 Ch. 98, C. A. ; Re Dearmer , James ▼. Dearmtr 
(1885), 53 L. T. 905. In Beres/ord v. Armagh (. Archbishop ) (1844), 13 Sim. 643, 
where the rents of the wife’s separate property were paid to the husband’s 
account with her assent, and were applied by him partly for his own purposes, 
and partly for keeping down incumbrances, and at his death there was a large 
balance, it was held that the balance belonged to his estate, because on the 
evidence it appeared that she intended him to have the absolute right to the 
rents. 

(o) A.-G. v. Parnther (1793), 4 Bro. 0. C. 409 (but held, that in accounting 
for the income received, consideration should be had to the husband’s extra 
expenditure on her maintenance in consequence of her insanity). But see 
Digby {Earl) v. Howard (1831), 4 Sim. 588. As to the application of the income 
of an insane wife, see also Edwards v. Abrey (1846), 2 Ph. 37 ; Re SpUler (I860), 
6 Jur. (n. 8.) 386, 0. A.; Re Baker's Tmsts (1871), L. R. 13 Eq. 168; and title 
Lunatics and Persons of Unsound Mind. 

(p) Alexander v. Barnhill (1888), 21 L. R. Ir. 511 ; Rowe v. Rowe (1848), 2 De 
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800. In order to complete a gift from husband to wife, or from 
wife to husband, it is necessary that there should be an acceptance, 
express or implied, on the part of the donee (q). 

801. No gift by a husband to his wife is valid if it is made in 
fraud of bis creditors ; nor is any such gift valid as against his 
creditors if the property remains after the gift in his order and 
disposition or reputed ownership (r). 

Sub-Sect. 3. — Life Assurance Policies . 

802. A married woman may effect a policy of assurance on her 
own life or on the life of her husband for her separate use, and all 
benefit thereof enures accordingly, the contract being as valid as if 
made with an unmarried woman (s). 

803. Where a policy is effected by a married woman on her own 
life for her separate use, and the husband pays the premiums, he is 
not, nor are his representatives after his death, entitled to any lien 
on the policy for the premiums so paid in the absence of 
contract between him and his wife giving him such a lien 

804. Any policy effected on or after the 9th August, 1870, and 
before the 1st January, 1888, by a husband on his own life, and 
expressed on the face of it to be for the benefit of his wife, or of his 
children, or of his wife and children, or any of them, enures and is 
deemed a trust for the benefit of the wife for her separate use, and 
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Acceptance 

necessary. 

Gift in fraud 
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Wife may 
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Payment of 
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Policies 
effected under 
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Property 
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G. & Sm. 294 (concurrence by wife in receipt by her husband of a legacy 
bequeathed to her for her separate use) ; Green v. Carlill (1877), 4 Ch. D. 882 
(banker’s draft for legacy bequoathed to wife for separate uro sent to wife, who 
indorsed it, and handed it to husband : the husband lodged it with his banker, 
and the amount was placed to his deposit account ; a few days afterwards the 
husband died suddenly. Held, no gift) ; Mercier v. Mercier , [1903] 2 Ch. 98, 
C. A. ; Re Flamank , Wood v. Cock (1889), 40 Ch. D. 461 (husband, as mort- 
gagee, sold property mortgaged to the wife, and applied the proceeds to his 
own use; the husband and wife lived together in amity, end no proceedings 
were taken by her, nor did she receive any interest from him. Held, after 
his death, that there was not sufficient evidence of a gift to him of the capital 
sum, and that she was entitled to rank as a creditor in respect thereof). A gift 
was inferred where a husband, with the wife’s assent, used money which he 
held as trustee for her separate use in his business and foi general household 
expenditure {Gardner v. Gardner (1859), 1 Giff. 126). 

(g) Re Blake t Blake v. Rawer (1889), 60 L. T. 663 (husband, who was a trustee 
for the wife, applied capital belonging to her to his own use ; the wife wished to 
give him the money, but he refused to accept it, and always spoke of it as hers. 
Held, that he was a trustee for her, and that she was entitled, after his death, to 
prove against his estate for the amount, with interest from the time of his 
death). As to acceptance of gifts, see title Gifts, Vol. XV., p. 418. 

(r) Married Women's Property Act, 1882 (45 & 46 Viet. c. 75), s. 10. See titles 
Bankruptcy and Insolvency, Vol II., p. 10; Bills of Sale, Vol. III., 
p. 57. 

(s) Married Women's Property Act, 1882 (45 & 46 Viet. c. 75), s. 11, re-enact- 
ing the Married Women's Property Act, 1870 (33 & 34 Viet. c. 93), s. 10; 
repealed, with savings, by the Married Women's Property Act, 1882 (45 & 46 
Viet. c. 75), s. 22. As to insurance generally, see title Insurance. 

(<) Re Leslie , Leslie v. French (1883), 48 L. T. 564 ; and see Falcke v. Scottish 
Imperial Insurance Co. (1886), 34 Ch. D. 234, C. A.; compare also Burridye v# 
Row (1844), 13 L. J. (ch.) 173. 
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of the children, according to the intention so expressed, and is not, 
so long as any object of the trust remains, subject to the control of 
the husband, nor does it form part of his estate (u). But the 
interest of the husband in such a policy is an interest which is 
capable of assignment by him during his wife’s lifetime (a). 

Whether such a policy so effected for the benefit of a wife, or wife 
and children, enures for the benefit of an after-taken wife or the 
children of a subsequent marriage depends upon its terms, and is 
a question of construction ( b ). 

Where the policy is expressed to be for the benefit of the wife and 
children, they take as joint tenants in the absence of an indication 
of intention to the contrary ( c ). 

805 . A trustee may be appointed of any such policy, either 
before or after the sum secured thereby becomes payable, either by 
the Chancery Division of the High Court or by the county court 
judge of the district in which the assurance office is situated, and 
the receipt of a trustee so appointed is a good discharge to the 
office (d). 


( u ) Married Women’s Property Act, 1870 (33 & 34 Viet. c. 93), s. 10. Where 
the husband effected a policy to be paid to the wife for her sole use if she sur- 
vived him, and if not, to the children, and failing children, to the executors or 
assigns of the husband, and paid the premiums until 1883, when he became 
bankrupt, the wife subsequently paying them out of her separate estate until 
1886, when she withdrew the value of the policy according to the conditions. 
Held, that the husband’s contingent interest was a mere possibility which 
did not pass to his trustee in bankruptcy (Re Suae and Sibeth, Ex parte Dever 
(1887), 18 Q. B. D. 660, C. A.). In Halt v. Everall (1876), 2 Oh. D. 266, 0. A., 
a husband had given up a policy effected before the 9th August, 1870, and 
received in lieu thereof after that date a new policy at the same premium, 
payable to the separate use of his wife, if she survived, and otherwise to himself. 
Held, that it must be taken as having been effected under the Married Women’s 
Property Act, 1870 (33 & 34 Viet. c. 93), and that the wife surviving was 
entitled, whether the premiums were paid out of her moneys or not. In Re 
Melhr's Policy Trusts (1877), 7 Ch. D. 200, where a policy had been effected for 
the benefit of the wife and children, and the husband died insolvent, the policy 
moneys were distributed as if he had died intestate, the widow being in poor 
circumstances and the income being insufficient for the support of her and the 
children. 

(a) Robb v. Watson , [1910] I. B. 243 (policy for sole benefit of wife for separate 
use ; assignment in 1901 by husband of all his property for benefit of creditors. 
Held, on the death of the wife iu 1907, that the husband’s interest in the policy 
had passed under the deed of assignment). 

(b) Re Parker's Policies , [1906] 1 Ch. 526 (held that the policy enured for the 
benefit of an after-taken wife, and that the husband was entitled to exercise in 
her favour a power in the policy to appoint to his widow) ; Re Griffiths' Policy , 
[1903] 1 Oh. 739 (policy for the benefit of the wife, and on her death then for 
the children equally, held not to include an after-taken wife, but to extend to 
all children, whether born before or after the issue of the policy, including those 
by the subsequent marriage) ; and compare p. 401, post. 

(c) Re Seyton , Seyton v. Satterthwaite (1887), 34 Ch. D. 511 ; followed in Re 
Davies' Policy Trusts , [1892] 1 Ch. 90: Re Adam's Policy Trusts (1883), 23 Ch. D. 
525, contra 9 where it was held that the wife took for life and then the children, 
not followed. See also Re Mellor's Policy Trusts, supra. 

(d) Married Women’s Property Act, 1870 (33 & 34 Viet. c. 93), s. 10. Policies 
effected under this Act are not affected by the Married Women’s Property Act, 
1882 (45 & 46 Viet. o. 75), s. 11 (see infra), so as to enable the sum secured 
to be paid to the personal representatives of the husband; a good discharge can 
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806. If it is proved that any such policy was effected and the 
premiums paid by the husband with intent to defray a his creditors, 
they are entitled to receive out of the sum secured an amount equal 
to the premiums so paid ( e ). 


Shot. 6. 
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between 
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and Wife. 


807. A policy effected after the 81st December, 1882, by a man 
on his own life and expressed to be for the benefit of his wife, or 
children, or wife and children, or any of them, or by a woman on 
her own life, and expressed to be for the benefit of her husband, or 
children, or husband and children, or any of them, creates a trust 
in favour of the objects therein named, and the moneys payable 
under the policy do not, so long as any object of the trust remains 
unperformed, form part of the estate of the assured, and are not 
subject to his or her debts, provided that, if it is proved that the 
policy was effected and premiums paid with intent to defeat the 
creditors of the assured, they are entitled to receive out of the 
moneys payable under the policy a sum equal to the premiums 
so paid (/). 

Where the objects of the trust created by any such policy fail, 
the insurance money forms part of the estate of the assured, and 
may be recovered by his or her personal representatives (g ). 

A policy for the benefit of wife and children extends to an after- 
taken wife and the children of a subsequent marriage, and the wife 
and children take as joint tenants unless a contrary intention 
appears (h). 


Fraud of 
creditors. 

Policies 
effected under 
Married 
Women’s 
Property 
Act, 1882. 


only be given by a trustee duly appointed (Re Turnbull , Turnbull v. Turnbull , 
[1897] 2 Ch. 415). A petition for the appointment of a trustee should be 
intituled “ In the matter of the Married Women’s Property Act, 1870” only, 
and not in the matter of the Act of 1882, or of the Trustee Act, 1893 (Re 
Kuyner's Policy Trusts, [1899] 1 Ch. 38 : Re Soutar's Policy Trusts ( 1884), 26 
Ch. I). 236, contra , not followed). Where a policy was effected for the benefit 
of wife and children, and the husband became bankrupt and insane, and was 
unable to pay the premiums, the court appointed two trustees under its general 
jurisdiction, with authority to exchange the policy for one of smaller amount 
fully paid up ( Schultze v. Schultze (1887), 56 L. J. (ch.) 356). 

(e) Married Women’s Property Act, 1870 (33 & 34 Viet. c. 93), s. 10. 

(/) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 11. A 
joint policy by husband and wife for the benefit of the survivor on the death of 
either is, when the husband survives, a policy on the life of the wife “ expressed 
to be for the benefit of her husband ” within the meaning of the section (Griffiths 
v. Fleming , [1909] 1 K. B. 805, C. A.). See also Re A Policy of the Equitable 
Life Assurance Society of the United States and Mitchell (1911), 27 T. L. B. 213 
(assignment by husband for benefit of creditors before expiration of tontine 
period when options exercisable. Held, options exercisable only for benefit of 
persons for whom trust created). 

(<jr) Cleaver v. Mutual Reserve Fund Life Association , [1892] 1 Q. B. 147, 0. A* 
(policy for benefit of wife, who murdered her husband. Held, that the trust in 
her favour having failed by reason of her felonious act on the ground of public 
policy, the husband’s represen tati\ es were entitled to recover the policy 
moneys). Where a policy was effected by a wife for the benefit of her husband, 
the moneys to be paid to him, his executors, administrators, or assigns on her 
death, and the husband paid the premiums and died before her, it was held 
that the trust in his favour was not dependent on his surviving, and that his 
representatives were entitled to the policy as against the widow (Prescott v. 
Prescott , [1906] 1 I. B. 155). 

(A) Re Browne's Policy , Browne v. Browne , [1903] 1 Oh. 188 (wife and five 
children at the time of effecting the policy; wife died and husband remarried, 
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808 . In the case of any such policy effected on and after the 1st 
January, 1888, the assured may, by the policy, or by any memo- 
randum in writing, appoint a trustee or trustees of (.he moneys 
payable under the policy and from time to time appoint a new 
trustee or new trustees thereof, and may make provision for the 
appointment of new trustees and for the investment of the moneys 
payable under the policy (i). 

In default of any such appointment, the policy immediately 
on its being effected vests in the assured and his or her legal 
representatives in trust for the objects named in the policy (t). 

If, at the death of the assured, or at any time subsequently, 
there is no trustee, or it is expedient to appoint a new trustee or 
trustees, such appointment may be made by any court having 
jurisdiction in that behalf ( k ). 

The receipt of a trustee or trustees duly appointed, or in default 
of any such appointment or of notice thereof to the insurance office, 
the receipt of the legal personal representatives of the assured, is a 
good discharge to the office for the sum secured by the policy, or 
for the value thereof in whole or in part (i). 

809 . The payment by a husband of premiums on policies settled 
by him by a post-nuptial settlement on his wife and children does 
not constitute a settlement within the provisions of the bankruptcy 
law, avoiding certain voluntary settlements as against the trustee 
in bankruptcy of the settlor (Z). 

Sub-Sect. 4. — Dealings by Husband with Wife’s Money or Property. 

810 . Where a husband receives separate property or money of 
his wife’s, and the circumstances are not such as to establish a 
gift (ra)or loan (n) to him, he is accountable as a trustee for her (o), 
and, so long as he retains the property or money, or if he converts 
it to his own use, is not entitled to the benefit of any statute of 
limitation (p). 


and bad one child by the second marriage. Held, on his dying intestate, that 
the widow and the six children took as joint tenants) ; and compare p. 400, ante. 

( i ) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 11. 

(k) I.e. y by any court having jurisdiction under the Trustee Act, 1893 (56 & 57 
Viet. c. 53), repealing and superseding the Trustee Act, 1850 (13 & i4 Viet, 
c. 60) ; see title Trusts and Trustees. 

(l) Re Harrison and Ingram , Ex parte Whinney % [1900] 2 Q. B. 710, 0. A. ; 
see the Bankruptcy Act, 1883 (46 & 47 Viet. o. 52), s. 47, and title Bankruptcy 
and Insolvency, Vol. II., pp. 275 et seq. 

(m) See pp. 392, 396, ante. 

( n ) See Woodward v. Woodward (1863), 3 De Gh J. & Sm. 672 ; and p. 433, post. 

(o) Dixon v. Dixon (1878), 9 Ch. D. 587 (a trustee of stock for tne separate 
use of the wife transferred it into the joint names of himself and the husband, 
and the husband, after receiving the dividends for six years, sold the stock and 
applied the proceeds to his own use. Held, that the wife was entitled to have the 
stock replaced by the husband, and to an account against him of the arrears of 
income from the time of the wrongful sale) ; Parker v. Brooke (1804), 9 Ves. 583. 
As to the liability of a third person who, with notice of a wife’s claim to goods 
or chattels, deals with them on the instructions of the husband in a manner 
inconsistent with her title, see Davie v. Artingstall (1880), 49 L. J. (OH.) 609 
(auctioneer entrusted by husband with goods for sale). 

(p) JVaesdl v. Leggatt, [1896] 1 Ch. 554 (husband took possession by force in 
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811. If a husband takes a renewal of a lease belonging to his 
wife for her separate use or separate property, he is deemed to do so 
for her benefit, and as her trustee or agent, and though there may 
be no written declaration of trust the lease will, by operation of law, 
become subject to a trust in her favour (q). 

812. Where the husband is the person liable to pay interest 
to a wife or her trustees in respect of her separate estate, and 
the circumstances are such that a gift of the wife’s income to 
the husband is presumed (r), the period of limitation does not run 
in favour of the husband during the time the presumption 
continues ($). 

813. Whether a husband is entitled to reimbursement of 
expenditure in respect of improvements of his wife’s estate depends 
upon the circumstances. If the money was expended by him in the 
belief that the property was his own, he is entitled to charge for 
improvements, but must account for the rents received by him (t). 
If he has an interest in the property, and incurs the expenditure in 
respect of that interest, he is not entitled to reimbursement, though 
his interest may determine sooner than he expected (a), nor can he 
claim for money expended on improvements of the wife’s estate if 
he has been permitted to receive the rents and profits (&). In any 
case the burden of proving that the circumstances are such as to 
entitle him to reimbursement lies on him (c). 

814. Where a husband pays off incumbrances on his wife’s 
separate estate he is entitled, in the absence of proof of an intention 
to the contrary, to a lien on the property for the sums so paid ( d ). 


1876 of a legacy to which his wife was entitled, and died in 1894 without having 
repaid any portion of it, though she demanded repayment from time to time. 
Held, that he was a trustee and his executors were accountable). See the 
Trustee Act, 1888 (51 & 52 Viet. c. 59), s. 8, and title Limitation or Actions. 

(q) Re Lulham , Brinton v. Lulham (1885), 53 L. T. 9, C. A. 

m See p. 397, ante . 

($) Re Hawes, Re Burchett, Burchett v. Hawes (1892), 62 L. J. (ch.) 463 (wife’s 
trustees lent her money to the husband on mortgage ; they lived together, and 
the husband did not pay interest on the mortgage. Held, that the circumstances 
being such that a gift of her income to the husband was presumed (see p. 397, 
ante), the statute did not run in his favour while they were living together) ; 
Re l)ixon , Heynes v. Dixon [1900] 2 Ch. 561, C. A. (income to be paid to wife 
for life for separate use, then to husband for life ; the money was lent to the 
husband at interest on his bond ; they lived together for twenty -four years, and 
he survived her twenty years ; no interest paid during the forty-four years. 
Held, that the trustees were entitled to recover the money against his estate, 
with interest from the date of his death). 

(£) Neesom v. Clarkson (1845), 4 Hare, 97. 

(a) Hamer v. Tilsley (1859), J ohn. 486 (husband tenant pur autre vie , remainder 
to wife ; the wife’s interest not being settled to her separate use, the husband, 
in the expectation of receiving the rents for her life (see p. 323, ante), expended 
money in repairs and improvements. The marriage having been dissolved on the 
ground of the wife’s adultery, and the tenancy pur autre vie having determined, 
it was held that the husband had no right to charge his expenditure on the 
estate). 

(b) Wiles ▼. Cooper (1846), 9 Beav. 294. 

(c) Campion v. Cotton (1811), 17 Ves. 263. 

\d) Outram v. Hyde (1875), 24 W. B. 268 ; Pitt v. Pitt (1823), Turn, ft JL 
180. See also titles Lien ; Mortgage. 
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815. Where property is bought with the separate money of a 
wife and conveyed to the husband, there is a resulting trust in 
favour of the wife, in the absence of proof of a contrary intention 
on her part ( e ). 

If the separate money of a wife is employed, with or without her 
consent, in part payment of the purchase-money of property con- 
veyed to the husband, she is entitled to a lien on the property for 
the amount, unless it is proved that she intended a gift thereof to 
the husband, the burden of proof being on him (/). The same 
rule applies where her money is employed in paying off incumbrances 
on the husband’s property (g). 

Where a husband completes a contract for the purchase of 
property made by his wife and takes a conveyance to himself, he is 
a trustee for the wife, subject to a lien for any portion of the 
purchase-money he may have paid out of his own moneys (/i). 

Sub- Sect. 5. — Dealings by Wife with Husband’s Money or Property . 

816. Where any investment is made by a wife in her own name 
by means of moneys of her husband, without his consent, any judge 
of the High Court or the judge of the county court of the district 
in which either party resides, on an application in a summary way, 
may order the investment and dividends, or any part thereof, to be 
transferred or paid to the husband ( i ). 

(e) Darkin v. Darkin (1853), 17 Beav. 578 ; Merrier v. Mercier t [1903] 2 Ch. 
98, C. A. See also title Equity, Yol. XHL, p. 155. 

(/) Scales v. Baker (1859), 28 Beav. 91 (separate estate of wife invested in 
shares registered in their joint names; the husband induced her to join in 
selling the shares, promising to re-in vest the proceeds in their joint nameB, but, 
without her knowledge, he applied the proceeds in part payment of the pur- 
chase-money of realty conveyed to him alone. Held, that she was entitled to a 
lien on the realty for the amount); and see Rowley v. Unwin (1855), 2 K. & J. 
138, where calls on shares allotted to the trustees of the marriage settlement 
were paid out of the wife’s separate income, and, the shares having been sold and 
stock bought with the proceeds, it was held that the wife had a lien on the stock 
for the amount paid for calls on the shares. 

Outram v. Hyde (1875), 24 W. It. 2(18. 

(A) Maddison v. Chapman (1861), 1 John. & H. 470 (a single woman con- 
tracted for the purchase of property, and married while part of the purchase- 
money remained unpaid ; the husband paid the balance of the purchase-money 
and took a conveyance to himself. Held, that he was a trustee for the wife, 
subject to a lien for the amount paid by him) ; Nersom v. Clarkson (1845), 4 
Hare, 97 (similar case). See also titles Lien ; Mortgage. 

(t) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 10, 
superseding the Married Women’s Property Act, 1870 (33 & 34 Yict. c. 93). 
ss. 2 — 5. See, further, as to proceedings between husband and wife in regard 
to the title to any money or property, p. 460, post . As to the investment by a 
wife in her own name of savings etc., see Barrack v. M'Culloch (1856), 3 K. & J. 
110, and p. 358, ante . In Re Williams , Williams v. Stratton (1881), 50 L. J. (CH.) 
495, where a husband was of unsound mind not so found, and the wife sola 
certain chattels belonging to him, and applied the proceeds to her own use, 
it wus held, after the death of both, that the huaband’s representatives were 
entitled to maintain an action against the representatives of the wife for the 
proceeds, whether the sale was rightful or wrongful. In Cal land v. Loyd (1840), 
6 M. & W. 26, a husband received a legacy bequeathed to his wife, not for her 
separate use, and therefore his property, and gave it to her to take care of. 
She, without his consent, deposited the amount in a bank in the name of an 
infant son by a former marriage, and took a receipt in the son’s name. Held, 
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Sub-Sect. 6 . — Equity of Exoneration. 

817. Where the property of a wife is mortgaged or charged in 
order to raise money for the payment of her husband’s debts, or 
otherwise for his benefit, it is presumed, in the absence of evidence 
showing an intention to the contrary, that she meant to charge 
her property merely by way of security, and in such case she is 
in the position of a surety (fc), and is entitled to be indemnified by 
the husband, and to throw the debt primarily on his estate to the 
exoneration of her own (t). 

In the application of this principle it is immaterial whether the 
property of the wife belongs to her for her separate use or is her 
separate property or not (m). The right of the wife to indemnity 
or exoneration is merely a presumptive one, and depends on the 
intention of the parties to be ascertained from the circumstances 
of each particular case (n). 

818. If the money is raised for the purpose of discharging her 
ante-nuptial debts or obligations, or otherwise for her own benefit, 
she has no right to be indemnified (o), and where the mortgage of 
the wife’s estate is contemporaneous with a settlement thereof, the 
whole will be presumed to be one transaction, so as to exclude her 
claim to indemnity, especially if the money is raised for the purpose 
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that the husband was entitled to recover the amount from the bankers as money 
had and received to his use. 

(lc) Where a wife’s reversionary interest in personalty, held for her separate 
use, was assigned to trustees for a banking company, on trust to receive the 
same and retain and pay the moneys due from her husband, there being no 
proviso for redemption or power of Bale, it was held that the company was not 
entitlod to foreclosure, but only to retain the moneys due from the husband 
when the wife’s interest fell into possession ( Stamford , Spalding and Boston 
Banking Co . v. Ball (1862), 31 L. J. (cn.) 143). 

(l) Huntingdon (Earl) v. Huntingdon ( Countess Dowager) (1703), 2 Bro. Pari. 
Cas. 1 (wife joined with husband in mortgage of her freeholds of inheritance ; 
the husband paid off the mortgage and took an assignment thereof in trust for 
himself. Held, that the wife’s heir was entitled to the property as against the 
devisee of the husband) ; Pocock v. Lee (1707), 2 Vera. 604 (wife joined husband 
in mortgage, the equity of redemption being reserved to husband and wife and 
their heirs ; the husband having died, held that the mortgage must be dis- 
charged out of his estate in exoneration of that of the wife) ; Hudson v. Car - 
michael (1851), Kay, 613 ; Farteriche v. Fowlet (1742), 2 Atk. 383 (estates of both 
husband and wife mortgaged. Held, that she was entitled to stand in the place 
of the mortgagee as against his estate) ; Aguilar v. Aguilar (1820), 5 Madd. 414 
(wife’s estate charged with annuity for husband’s debt. Held that she was 
entitled as against the husband and his assignee in bankruptcy to have his estate 
applied first in payment of the debt) ; Oee v. Smart (1857), 8 E. & B. 313 ; Tate v. 
Austin (1714), 1 P. Wms. 264. The wife’s creditors, after her death, are entitled 
to claim the benefit of her right of exoneration, but interest will not, as a general 
rule, be allowed on the sum which she is entitled to be repaid (Lancaster v. 
Evors (1847), 10 Beav. 154, 266). See also title Guarantee, Vol. XV., 
p. 523. 

(m) Hudson v. Carmichael , supra ; Alexander v. Barnhill (1888), 21 L. R. Ir. 
511. 

(n) Paget v. Paget, [1898] 1 Cb. 470, 0. A. See also Noyes v. Pollock (1886), 
32 Ch. P. 53, 0. A. ; Skottowe v. Williams , Williams v. Skottowt (1861), 7 Jur. 
(n. s.) 665. 

(o) Kinnoul (Earl) v. Money (1767), 3 Swan. 202, n. ; Gravy. Dowman (1858). 
27 L. J. (OH.) i02 ; Bagot v. Oughton (1717), 1 P. Wms. 347. 
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of discharging any of the wife’s debts or charges on the estate, even 
though more money may be raised than is sufficient for that 
purpose (p). 

The presumption in the wife’s favour may be rebutted by evidence 
showing that she intended to make a gift of the property to her 
husband (q), and there is no presumption of a right to indemnity 
where the money is raised to pay debts contracted by reason of the 
extravagant mode of living of both parties (r). 

819 . Where a wife joins in a mortgage with her husband, and 
he covenants for repayment, it is presumed, in the absence of 
evidence to the contrary, that the money was received by the 
husband and for his benefit (s), but parol evidence is admissible to 
show the contrary (<). 

820 . If the wife’s property is mortgaged or charged partly for 
the husband’s benefit and partly for the discharge of her ante- 
nuptial debts or otherwise for her benefit, she is entitled to 
exoneration pro tanto (a). 

821 . Where the estates of both husband and wife are mortgaged 
or charged for the wife’s debt or for her benefit, the husband is 
primd facie entitled to throw the mortgage debt primarily on the 
wife’s property ( b ). 

822 . The presumptive right of the wife to exoneration extends 
to cases where she joins in mortgaging property over which she has 
a general power of appointment (c), or over which she and her 
husband have a joint power of appointment, if the property in 
default of appointment is limited to her for her separate use (d). 


(р) Lewis v. Nangle (1752), 1 Cox, Eq. Cas. 240. 

fg) Clinton v. Hooper (1791), 3 Bro. C. C. 201. 

(r) Paget v. Paget , [1898] 1 Ch. 470, C. A. (in this case the debts were charged 
on the wife’s property notwithstanding a restraint on anticipation, under the 
Conveyancing and Law of Property Act, 1-881 (44 & 45 Viet. c. 41), s. 39 ; see 
pp. 372 et seq. t ante). 

(s) Hudson v. Carmichael (1854), Kay, 613. Husband and wife may sue 
jointly for money received in respect of an advance to them both on the security 
of the wife’s property (Jones v. Cuthbertson (1873), L. K. 8 Q. B. 504, Ex. Ch.). 

(<) Cray v. Dowman (1858), 27 L. J. (cm) 702. 

(a) Gee v. Smart (1857), 8E.&B. 313, 319. 

Cb) Bagot v. Oughton (1717), 1 P. Wms. 347; Gray v. Dowman (1858), 27 
L. J. (ch.) 702 ; and see Pitt v. Pitt (1823), Turn. & B. 180. 

(с) Thomas v. Thomas (1855), 2 K. & J. 79. 

(a) Be Trueman , Ex parte Trueman (1872), 42 L. J. (boy.) 1 (wife joint tenant ; 
on a partition, property conveyed to such uses as she and her husband should 
appoint, and in default of appointment to her for her separate use during their 
joint lives, remainder to the survivor for life, remainder to her in fee ; mortgage 
under the joint power ; the husband having become bankrupt, held, that she 
was entitled, as against the trustee in bankruptcy, to throw the mortgage debt 
primarily on the husband’s contingent life estate). Compare S< ho/e field v. Lock- 
wood (1863), 4 De G. J. & Sin. 22 (property limited to husband for life, remainder 
as he and his wife should jointly appoint for the purpose of raising money 
by mortgage or otherwise, and subject thereto to wife for life, with ultimate 
remainder to husband and wife in moieties; joint power exercised to raise 
money for husband. Held, wife not entitled to exoneration, there having been 
no mortgage or charge on her estate). 
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But a wife has no right of exoneration or indemnity where she 
joins in mortgaging the property of the husband merely for the 
purpose of releasing her dower (<?). 

823. The statutory provision excluding a wife from proving in 
her husband’s bankruptcy in respect of a loan for the purpose of 
his trade or business until all other creditors for valuable con- 
sideration have been satisfied (/) does not apply to a wife’s 
right of exoneration in respect of a mortgage or charge of her 
property for h.s benefit ( g ). 

824. A wife’s equity of exoneration may be waived by her, and 
is barred, if she disclaims and thehusband’s executors pay legacies 
on the faith of the disclaimer ( h ). 


Part VI. — Liability for Ante-nuptial 

Obligations of Wife. 

825. Every woman married on or after the 1st January, 1883 (i), 
continues liable after her marriage in respect and to the extent of 
her separate property for all debts contracted and all contracts 
entered into or wrongs committed by her before marriage, including 
any sums for which she may be liable as a contributory, either 

(e) Dawson v. Ranh of Whitehaven (1877), 0 Ch. D. 218, C. A. 

(/) Married Women’s Property Act, 1882 (45 <& 46 Viet. c. 75), s. 3. See 
title Bankruptcy and Insolvency, Vol. II., p. 159. 

[q) Re Cronmire, Ex parte Cronmire, [1901] 1 Q. B. 480, 0. A. ; Alexander v. 
Barnhill (1888), 21 L. R. Ir. 511. 

(A) Clinton v. Hooper (1791), 3 Bro. C. C. 201. 

(i) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 13. Nothing 
in tne section increases or diminishes the liability of any woman married before 
1st January, 1 883, in respect of any ante-nuptial obligation, except as to separate 
property which she may become entitled to by virtue of this Aot, and to which 
she would not have been entitled for her separato use if it had not been passed 
(ibid.). As to the liability for ante-nuptial obligations of property which is 
subject to a restraint on anticipation, see p. 367, ante. 

The law relating to a wife’s liability for ante-nuptial obligations in the case 
of marriages before 1st January, 1883, is not referred to in the text, because such 
obligations must, in almost every case, be barred by the Statutes of Limitation 
(see Re Hastings (Lady), Hallett v. Hastings (1887), 35 Ch. D. 94, C. A., and 
title Limitation of Actions). The following is a historical summary of the 
law on the subject : — 

If a woman married before 9th August, 1870, was sued alone in respect of 
an ante-nuptial debt or obligation, and she did not plead coverture, or, having 
pleaded it, offered no evidence in support of the plea, judgment could be 
obtained against her personally, on which she could be taken in execution on a 
ca. ea. a8 if she were a feme sole, and she could not subsequently set up her 
coverture in order to obtain a discharge from imprisonment ( Poole v. Canning 
(1867), L. R. 2 0. P. 241 ; Benyon v. Jones (1846), 15 M. & W. 566 ; and see 
Dillon v. Cunningham (1872), L. R. 8 Exch. 23, as to proceedings under the 
Debtors Act, 1869 (32 % 33 Viet. c. 62), s. 5). If, on being sued alone, she 
pleaded her coverture, that was only a plea in abatement, and her husband 
could be added as defendant. If husband and wife were sued, a joint judgment 
could be obtained, on which they were both liable to be taken in execution, but 
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before or after she has been placed on the list of contributories (j ) ; 
and she may be sued for any such debt and for any liability in 
damages or otherwise under any such contract, or in respect of any 
such wrong; and all sums recovered against her in respect thereof, 
or for any costs relating thereto, are payable out of her separate 
property ( k ). 

826 . The husband, in the case of a marriage on or after the 
1st January, 1888, is liable for debts contracted by, and for 
all contracts entered into and wrongs committed by, his wife 
before marriage, including any liability as a contributory (l), to 


the court would discharge the wife on being satisfied that she had no separate 
property ( Scott v. Morley( 1887), 20 Q.. B. JD. 120, C. A., per Bowen, L. J., at p. 128 ; 
Edwards v. Martyn (1851), 17 Q. B. 693 ; I vena v. Butler (1857), 7 E. & B. 159). 
The rule that the wife was entitled to be discharged on satisfying the court 
that she had no separate property applied where the husband, having obtained 
the benefit of the Insolvent Debtors Act, was not liable to be taken in execu- 
tion, and the wife alone was arrested, or where, both having been arrested, the 
husband was discharged in pursuance of that Act ( Ivens v. Butler , supra). But 
the court would not discharge her unless it was shown that she had no property 
settled to her separate use, whether the judgment was obtained against her 
before marriage or during coverture, and although the husband might have been 
discharged under the Insolvent Debtors Act (lie Jay v. Amphlett , Ex parte 
Butler (1862), 1 H. & 0. 637 ; Evans v. Chester (1837), 2 M. & W. 847 ; Sparkes 
v. Bell (1828), 8 B. & C. 1). Property which a wife herself settled on marriage 
to her own separate use continued liable for her ante-nuptial obligations ( Chubb 
v. Stretch (1870), L. R. 9 Eq. 555), and she was not permitted to assert her equity 
to a settlement (see p. 334, ante), if there were ante-nuptial debts, until those 
debts were provided for (Barnard v. Ford , Carrich v. Ford (1869), 4 Ch. App. 
247). On the death of the husband, the liability in respect of all ante-nuptial 
obligations, whether judgment had been obtained or not, survived against the 
wife ( Woodman v. Chairman (1808), 1 Camp. 189). 

In the case of marriages on or after 9th August, 1870, and before 30th July, 
1874, the wife was alone liable to be sued for her ante-nuptial debts, and any 
property belonging to her for her separate use was liable to satisfy them, as if 
she had continued unmarried (Married Women’s Property Act, 1870 (33 & 34 
Viet. c. 93), s. 12). It was not necessary to join the husband as defendant 
(Williams v. Mercier fl882), 9 Q. B. D. 337, 0. A. ; affirmed (1884), 10 App. Cas. 1), 
but a judgment dia not render the wife liable to the bankruptcy law (Be 
Orissell , Ex parte Jones (1879), 12 Ch. D. 484, C. A.). Under this Act the property 
liable included property subject to a restraint on anticipation (see p. 368, ante). 

In the case of marriages between 30th July, 1874, and 31st December, 1882, 
inclusive, the wife might be sued alone, or jointly with the husband, in respect 
of her ante-nuptial obligations, the husband being liable only to a limited 
extent (see note (o), p. 409, post ), and the wife’s separate estate was liable, not- 
withstanding a restraint on anticipation (see p. 368, ante), to satisfy the judg- 
ment, whether it was against her separately, or against her and the husband 
jointly (Married Women’s Property Act (1870) Amendment Act, 1874 (37 & 38 
Viet. c. 50), ss 1, 4). It was not necessary, in order to maintain the action 
against the wife, to prove that she had separate estate, at the time either of the 
commencement of the action or of the judgment ( Downs v. Fletcher (1888), 21 
Q. B. D. 11). 

The above-mentioned Acts of 1870 and 1874 are both repealed by the 
Married Women's Property Act, 1882 (45 & 46 Viet. c. 75), s. 22, but without 
prejudice to any liability accrued against either husband or wife while either of 
the repealed Acte was in force. 

(j) See p. 413, post, and title Companies, Vol. V., pp. 487, 489 et seq. 

uc) See note (i), p. 407, ante. 

(l) See note (j), supra , and the Companies (Consolidation) Act, 1908 (8 Edw, 7, 
6. 69), s. 1 28. 
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the extent of all property whatsoever belonging to bis wife which 
he has acquired or become entitled to from or through her(m), 
after deducting any payments made by him, and any sums for which 
judgment may have been bond fide recovered against him in any 
proceedings in respect of any such ante-nuptial debts, contracts, or 
wrongs; but he is not liable further or otherwise ( n ); and any 
court in which the husband is sued for any such debt may direct 
any inquiry or proceedings which may be thought proper for the 
purpose of ascertaining the nature, amount, or value of any such 
property (o). 


(m) A husband does not now, by virtue of the marriage, acquire any 
interest in his wife’s property during her lifetime, and the property contem- 
plated by the Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), 
appears to be such as may be acquired by him under a marriage settlement. 
A wife is under no liability in respect of the ante-nuptial obligations of her 
husband. 

{n) Where a domiciled Englishman is married in England to a woman who 
has contracted obligations abroad, the extent of his liability when sued in the 
English courts in respect of such obligations is governed by English law, and 
not by the law of the place where the obligations were contracted {De Qrenchy 
v. Will 8 (1879), 4 0. P. D. 362 (debts contracted in Jersey, by the law of which 
the husband was fully liable for the wife’s ante-nuptial obligations. Held, that 
his liability was confined to the assets specified in the Married Women’s Property 
Act (1870) Amendment Act, 1874 (37 & 38 Viet. c. 50) (see note (o), infra), 
though that Act did not extend to Jersey). 

(o) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 14. 
Nothing in the Act operates to increase or diminish the liability of any husband 
married before 1st January, 1883, in respect of any such debts or obligations 
{ibid.). The following is a summary of the previous law, which it is not considered 
necessary to deal with in the text owing to the operation of the Statutes of 
Limitation (see Beck v. Pierce (1889), 23 Q. B. D. 316, 0. A., referred to in note (p), 
p. 410, post: — A husband married before 9th August, 1870, was liable jointly 
with his wife for all her ante-nuptial obligations, whether arising from contract, 
tort, breach of trust, or otherwise, and it was immaterial whether he received any 
fortune with her or not {Paris v. Stroud (1745), Barnes, 95 ; Heard v. Stamford 
(1736), 3 P. Wms. 409 ; Adair v. Shaw (1803), 1 Sch. & Lef. 243, 263 ; Palmers. 
Wakefield (1840), 3 Beav. 227). But his liability was joint only. He could not 
be sued alone, and was not liable after her death, unless judgment was recovered 
in her lifetime, even though she brought a portion to him, except to the extent of 
assets vesting in him as her administrator {Mitchinson v. Ilewson (1797), 7 Term 
llep. 348 ; Bell v. Stocker (1882), 10 Q,. B. D. 129, 130; Heard v. Stamford , 
supra; Oarrard v. Guibilei (1862), 11 0. B. (n. s.) 616, 625). In an action 
against the husband as administrator, the declarations oi the wife were 
admissible in evidence against him {Humphreys v. Boyce (1831), 1 Mood. & R, 
140). A husband married between 9th August, 1870, and 29th July, 1874, 
inclusive, was not liable for his wife’s ante-nuptial debts at all (Married 
Women’s Property Act, 1870 (33 & 34 Viet. c. 93), s. 12; it may be noted that 
the section uses only the words “debts contracted before marriage”). The 
liability of a husband to be sued jointly with his wife in respect of all ante- 
nuptial obligations was restored, in the case of a marriage on or after July 30th, 
1874, by the Mamed Women’s Property Act (1870) Amendment Act, 1874 
(37 & 38 Viet. c. 50), ss. 1, 2, but his liability was limited by ss. 2, 5 {ibid,) to 
certain specified assets, namely, the value of (1) her personal estate in possession 
vesting in him; (2) her choses in action reduced into possession, or which 
might with reasonable diligence have been reduced into possession, by him; 
(3) her chattels real vesting in him and her ; (4) the rents and profits of her 
real estate received, or which might with reasonable diligence have been 
received, by him ; (5) his estate or interest in any property, real or personal, 
transferred by the wife to him or any other person in contemplation of the 
marriage ; (6) any property transferred by the wife in contemplation of the 
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827. A husband and wife may be sued separately in respect of 
any ante-nuptial obligation of the wife (p), or may be sued jointly 
if the plain tiff seeks to establish his claim, either wholly or in part, 
against both of them; and if in any such joint action, or in any action 
against the husband alone, it is not found that he is liable in 
respect of any property of the wife acquired by him or to which he 
has become entitled, he will have judgment for his costs of defence, 
whatever may be the result of the action against the wife, if jointly 
sued with him ; and in any such joint action, if it appears that the 
husband is liable for the debt or damages recovered, or any part 
thereof, the judgment to the extent of the amount for which the 
husband is liable will be a joint judgment against the husband 
personally and against the wife as to her separate property ; and 
as to the residue, if any, of the debt or damages, the judgment will 
be a separate judgment against the wife as to her separate property 
only (q). 


Wife’s 

separate 

property 


primarily 


liable. 


828. As between the husband and the wife, the wife’s separate 
property is primarily liable for all ante-nuptial debts, contracts, or 
wrongs of the wife, and for all damages or costs recovered in 
respect thereof, unless there is a contract between them to the 
contrary (r). 


Unsatisfied 
judgment 
against wife. 


829. An unsatisfied judgment against the wife in respect of an 
ante-nuptial obligation is no bar to a subsequent action against the 
husband (*). 


marriage, with his consent, to any person with a view of defeating or delaying 
her creditors. If, after the marriage, the husband paid any ante-nuptial debt 
of the wife, or had judgment bond fide recovered against him in respect of any 
ante-nuptial obligation of the wife, he was discharged from liability in any 
subsequent action to the extent of the payment or judgment (Married Women’s 
Property Act (1870) Amendment Act, 1874 (37 & 38 Viet. c. 50), s. 5). It was 
not necessary ior the plaintiff to plead or prove that the husband had assets 
in respect of which he was liable ; it was for him to show that he had not 
{Matthews v. Whittle (1880), 13 Ch. D.811); but his liability was joint only, and 
he could not be sued after the wife’s death (Bell v. Stocker (1882), 10 Q. B. D. 
129 ; see Married Women’s Property Act (1870) Amendment Act, 1874 (37 & 38 
Viet. c. 50), ss. 3, 4). 

( p ) See Beck v. Pierce (1889), 23 Q. B. D. 316, 0. A. As the husband may be 
sued separately, it is probable that he continues liable notwithstanding the 
wife’s death. It was otherwise under the Married Women’s Property Act 
(1870) Amendment Act, 1874 (37 & 38 Viet. c. 50) (see note (o), p, 409, ante). 

(i 2 ) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 15. The 
Married Women’s Property Act (1870) Amendment Act, 1874 (37 & 38 Viet. c. 50), 
ss. 3, 4 (see note (o), p. 409, ante), contained similar provisions.. In Robinson , 
King & Co. v. Lynes , [1894] 2 Q,. B. 577, it was held that, notwithstanding the 
provisions of the Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), 
judgment may be given against a married woman personally in respect of an 
ante-nuptial obligation, ana not merely a judgment with respect to her separate 
property; and this view is supported by the judgments of Lord Esher, M.B., 
and Fry, L.J., in Scott v. Morley (1887), 20 Q. B. D. 120, 0. A., at pp. 124, 
130 ; but it seems inconsistent with the wording of the Married Women’s 
Property Act, 1882 (45 & 46 Viet. c. 75), ss. 13, 15, especially the latter. See 
further, p. 456, post. 

(r) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 13. 

{$) Beck v. Pierce (1889), 23 Q. B. D. 316, C. A. 
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830. For the purpose of the period of limitation, the time is 
deemed to run, in the case of an ante-nuptial obligation, from the 
date when the right of action originally accrued against the wife, 
and not from the date of the marriage, in favour not only of the 
wife but also of the husband (t). 


Part VII. — Contracts of Wife during 

Coverture. 

Sect. 1. — As Principal. 

831. Every contract entered into by a married woman, otherwise 
than as agent, on or after the 5th December, 1893(a), binds all 
separate property ( b ) which she may at the time of the contract or 
thereafter be possessed of or entitled to, and also all property which 
she may thereafter, while discovert, be possessed of or entitled to, 
whether she is or is not in fact possessed of or entitled to any 
separate property at the time when she enters into the contract : pro- 
vided that her separate property, which at the time of the contract 
or thereafter she is restrained from anticipating, is not available to 
satisfy any liability or obligation arising out of any such contract (c). 

832. The contract of a married woman does not bind her 
property in the sense of constituting any charge on it (d), and the 
period of limitation runs in her favour in the same manner as if 
she were unmarried ( e ). No personal liability, on the other hand, 
is created by such a contract. The only kind of judgment which 
can be obtained in respect thereof is of a proprietary nature, and 
execution on such a judgment is similarly restricted (/). 


(t) Beck v. Pierce (1889), 23 Q. B. D. 316, 0. A. See title Limitation of 
Actions. 

(a) The contract must be entered into for the first time on or after 
5th December, 1893. The acknowledgment of a debt previously due is not a 
contract entered into after that date within the meaning of the statute 
(Rt Wheeler , Hankinson v. Hay ter, [1904] 2 Ch. 66). 

(5) Non-separate property can only be bound by a deed acknowledged (see 
p. 376, ante). 

(c) Married Women’s Property Act, 1893 (56 & 57 Yict. c. 63), s. 1. As to 
property subject to a restraint on anticipation, sec p. 368, ante . The fact that 
property subject to a restraint on anticipation at any time during the coverture 
becomes free from the restraint by the death of the husband or otherwise does 
not render it liable to satisfy obligations contracted during coverture [Brown v. 
Dimbfeby , [1904] 1 K. B. 28, 0. A. (action against widow) ; Barnett v. Howard , 
[1900] 2 Q. B. 784, C. A. (income received after the coverture had ceased). 

[d) Hemingway v. Braithwaite (1889), 61 L. T. 224 (infant married woman 
contracted a debt and subsequently settled property to which she was entitled, 
the settlement being approved by the Chancery Division under the Infant 
Settlements Act, 1855 (18 & 19 Yict. c. 43). Held, that the settlement was good 
against the creditor); National Provincial Bank of England v. Thomas (1876), 
24 W. U. 1013. 

{e) Re Hastings ( Lady ), Hallett v. Hastings (1887), 35 Ch. D. 94, 0. A. (simple 
contract debt held barred after six years). See title Limitation of Actions. 

(/) As to the form of judgment, and as to execution thereon, see pp. 455. 
457, post. 
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Husband and Wife. 


Sect. l. 

As 

Principal. 

44 Otherwise 
than as 
agent.” 


Deeds. 


Bills, notes 
and cheques. 


833. The question whether a contract entered into by a married 
woman is to be deemed to have been entered into otherwise them 
as agent depends partly on the form of the contract, as in the case 
of deeds, bills of exchange, promissory notes and cheques, and 
partly on the intention of the parties to be ascertained from the 
nature and terms of the contract and the circumstances of the 
particular case (g ). 

834. If a married woman is party to a deed, and executes it in 
her own name, she will be taken to have contracted otherwise 
than as agent, though she may in fact have been acting on behalf 
of her husband or some other person ( h ). 

835. Liability on a bill of exchange, promissory note, or 
cheque (i), depends on whose name appears thereon as that of the 
contracting party, and a married woman will be deemed to have 
contracted otherwise than as agent if she signs her own name as 
drawer, indorser, or maker (ft), unless she qualifies the signature 
by adding words indicating that she signs on behalf of her husband 
or another person, or as an agent (Z), and words merely describing 
her as a married woman or agent are not a sufficient qualification 
to exclude liability ( m ). 

The liability of a married woman as acceptor of a bill of exchange 
depends upon whether she is named as the person on whom the 
bill is drawn. If it is drawn on her in her own name, she is 
deemed to contract otherwise than as agent by accepting it, even 
though she may qualify the acceptance and purport to accept as 
an agent (n), and on the other hand, if she is not named as the 


(g) See infra . An agent, though contracting on behalf of and so as to bind 
his principal, may pledge his own personal credit as well, so as to give the 
other contracting party the right to sue either the principal or agent at his 
election, but not to sue both. On principle, there appears to be no reason why 
this should not be so in the case of a married woman contracting on behalf of 
her husband or some third person, but there does not seem to be any authority 
on the point. Although, in one sense, she would in such a case be contracting 
as agent, she might well be considered to contract otherwise than as agent in 
respect of the same transaction, if it appeared to be the intention of both 
parties that she should also bind her separate property. On this subject 
generally, and the effect of suing the principal or agent to judgment, or 
otherwise electing to give exclusive crodit to one or the other, see title 
Agency, Vol. L, pp. 209, 219 et seq. 

(h) Cuss v. ltudele (1**93), 2 Yern. 280, H. L. ; Appleton v. Binka (1804), 
5 East, 148 ; Hancock v. Hodgson (1827), 4 Bing. 269. 

(t) See also title Bills of Exchange, Pkomissohy Notes and Negotiable 
INSTILMENTS, Yol. II., pp. 515 et seq, 

(k) Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), s. 26 (1) ; Leadbitter v. 
Farrow (1816), 5 M. & S. 345 ; The Elmville, [1904] P. 319 ; Talbot v. Von Boris 
(1911), 27 T. L. B. 266, C. A. 

(/) Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), s. 26(1); Aggs v. 
Nicholson (1856), 1 H. & N. 165 ; Alexander v. Sizer (1869), L. B. 4 Exch. 
102. As to the capacity of a married woman to become an obligee, see title 
Bonds, Vol. III., p. 83. 

(m) Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), s. 26 (1) ; The Elmville t 
supra; Jones v. Jackson (1870), 22 L. T. 828. 

(n) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 26 (2) ; Mare v. Charles 

i l856), 5 E. & B. 978 ; Jones v. Jackson , supra; Nicholls v. Diamond (1853), 9 
Cxch. 154 ; Herald v. Counah (1876), 34 L. T. 885. 
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drawee, she can incur no liability as acceptor, whatever may be Sect. i. 
the form of the acceptance (o). As 

In no case does a married woman incur any liability on a bill of Pr incip al, 
exchange, promissory note, or cheque, unless her name appears on 
the instrument (p ). 

836. In the case of any other contract in writing entered into Written 
by a married woman, the question whether she is to be taken to conli act. 
have contracted otherwise than as agent depends on the intention 

of the parties ascertained from the terms of the written agreement 
when construed as a whole with reference to the surrounding 
circumstances, the construction of the contract being a matter of 
law for the court (q ) . 

If, on the construction of the contract, she is to be taken as 
having contracted otherwise than as agent, parol evidence cannot 
be given to show that she did not in fact intend to bind her 
property, and that the other contracting party was so aware, 
because parol evidence is not admissible to contradict the terms of 
a written agreement (r) ; but evidence may in such case be given, 
by way of equitable defence, of an express oral agreement between 
her and the other contracting party that she should incur no 
liability on the contract, notwithstanding its terms ( 5 ). 

837. There is nothing in the nature of a joint-stock company Liability as a 
which, in the absence of a special clause in the regulations by which contributory, 
the company is governed, prevents a married woman from being a 
shareholder in her own right so as to bind her property in respect 

of any liability on the shares (t) ; and if a married woman contracts 
to take shares in her own name, or if Bhares are with her consent 
transferred to her and registered in her name, she alone is liable in 
respect of her property as a contributory, whether it is so expressed 
in the document by which her title to the shares is created or 
eertilied, or in the books or register in which her title is entered or 
recorded, or not (a), unless the regulations by which the company 
is governed expressly prohibit married women from being 
shareholders ( b ). 

838. Where a contract entered into by a married woman is not y er bal 
reduced to writing, the question whether she is to be deemed to have contracts. 

(o) Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), s. 26 (2); Olcellv . Charles 
(1876), 34 L. T. 822, C. A. ; Derma tine Co. v, Ashworth (1905), 21 T. L. It. 510. 

( p ) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 23 ; Wilsons. Barthrop 
(1837), 2 M.&W. 863. 

(5) Bowes v. Shand (1877), 2 App. Cas. 455 ; Young v. Schuler (1883), 11 
Q. B. 1). 651, 0. A. ; Southwell v. Bowditch (1876), 1 C. P. D. 374, C. A. 

(r) Higgins v. Senior (1841), 8 M. & W. 834; Holding v. Elliott (1860), 5 
II. & N. 117. See title Contract, Yol. VII., p. 523. 

(s) Wake v. Harrop (1862), 1 H. & C. 202, Ex. Ch.; Cowie v. Witt (1874), 23 
W. R. 76. 

(tf) Matthewman's {Mrs.) Case (1866), L. R. 3 Eq. 781. 

(o) I bid . ; Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 7. 

(6) Re Northumberland and Durham District Banking Co ., Ex parte Rhodes 
(1859), 7 W. R. 510. In this case the deed of settlement did not contemplate 
married women as shareholders, and a married woman into whose name shares 
were transferred was held not liable as a contributory, though she had paid 
calls and received dividcrAs, which she had acknowledged in her own name. 
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Husband and Wife. 


Sect. 1. 
As 

Principal. 

Separate 

trading. 


Contract for 
necessaries. 


Where living 
apart. 


contracted otherwise than as agent is one of fact, and depends on 
the circumstances of the particular case (c). 

If the contract is made in the course of or for the purposes of a 
separate trade or business carried on by her (< d), or if it relates 
solely to her own separate property (e), she will be taken to have 
contracted otherwise than as agent unless a contrary intention 
plainly appears. 

If, on the other hand, a wife, while living with her husband, 
orders necessaries with his authority (/), and nothing is said by 
her, and no inquiries are made by the tradesman, as to whether she 
is contracting on her husband’s behalf or her own, she will be taken 
to have contracted as the agent of her husband, and the tradesman 
as having given credit to him, even though he did not know that 
she was a married woman ( g ). It is not necessary, in order to 
exclude liability, that she should profess to contract as an agent : 
it is sufficient if she does so in fact(fc). 

But where things ordered by a wife are not necessaries for which 
it is presumed that she has her husband’s authority to pledge his 
credit (t), either because they are not suitable to his style of 
living (k), or are ordered in extravagant or excessive quantities (Z), 
she will be deemed to contract on her own behalf, especially if 
she has separate means (m), in the absence of clear proof of an 
intention to the contrary. 

The mere fact that goods are booked, and accounts sent in, 
in the name of the wife, is only a very slight indication that the 
tradesman intended to give credit to her as a principal (n). But 
if it is coupled with the circumstance that she paid for a portion of 
the goods, or has previously paid for goods of a similar kind, out of 
her own moneys, it becomes almost conclusive evidence of such an 
intention (o) . 

839 . Where a wife is living apart from her husband she will 
be presumed to contract otherwise than as agent unless a contrary 


(c) Bentley v. Griffin (1814), 5 Taunt. 356; Metcalfe v. Shaw (1811), 3 Camp. 
22. A contract for necessaries may be made by a married woman as the 
agent of a person other than her husband, as where a married woman who was 
separated from her husband lived with her uncle, and, he having previously 
paid for necessaries supplied to her, it was held that the tradesman must be 
taken to have given credit to him (. Harvey v. Norton (1840), 4 Jur. 42). 

(d) Be Shepherd , Ex parte Slupherd (1879), 10 Ch. D. 573, C. A. As to what 
constitutes separate trading, see p. 353, ante. 

(e) IVarne v. Routledge (1874), L. B. i8 Eq. 497 (contract in respect of copy- 
right to which the wife was entitled for her separate use). 

(/) See pp. 420 et seq ., post . 

\g) Paquin , Ltd. v. BtaucltrJc , [1906] A. 0. 148; Freestone v. Butcher (1840), 
9 C. & P. 643. 

(h) Vaguin, Ltd . v. Beaucltrh , supra . 

(t) See p. 420, post . 

fk) Harrison v. Grady (1865), 13 L. T. 369. 

\t) Dehen ham v. Mellon (1880), 6 App. Cas. 24; Freestone v. Butcher , supra, 
Lane v. Ironmonger (1844), 13 M. & W. 368 ; Metcalfe v. Shaw , supra . 

i m) Freestone v. Butcher , supra . 

n) Jewsbury v. Newbuld (1857), 26 L. J. (EX.) 247 ; Paquin , Ltd , y. Beauclerk, 
9upra. 

(o) Bentley v. Griffin , supra; Freestone v. Butcher , supra . 
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intention appears (p); and if she is separated from him under a 
decree of judicial separation, or has obtained a protection order or 
separation order, she is during the continuance of the separation 
or protection order considered a feme sole for the purposes of 
contracts, and of suing and being sued thereon (< q ). 

840. Any person who professes to contract as an agent is deemed 
to warrant that he has in fact the principal’s authority to make the 
contract (r). If, therefore, a married woman enters into a contract 
professedly on behalf of her husband or a third person, not being 
in fact duly authorised to make the contract, she may, although 
she is not liable to be sued on the contract itself, be liable in 
respect of her property as a principal in an action for breach of an 
implied warranty of authority (s). The fact that the contract was 
entered into by her in the honest belief that she was duly authorised 
does not affect this liability ( t ), but there is no implied warranty of 
the existence or extent of her authority in point of law, where the 
facts are equally within the knowledge of both the parties to the 
contract (a). 

841. A married woman may contract jointly or jointly and 
severally with her husband or some third person (b). If the 
contract is joint and not several, both ought to be sued (c), and 
a joint judgment may be obtained, but limited as regards the 
married woman to property which she is not restrained from 
anticipating (b ) ; and in such case a judgment against one 
of them, though unsatisfied, is a bar to any subsequent proceed- 
ings against the other (d), except where they are both sued, and 
the judgment is entered in default of appearance (e), or in default 


(р) Hodgson v. Williamson (1880), 15 Oh. D. 87 ; and see p. 423, post. 

(a) Matrimonial Causes Act, 1857 (20 21 Viet. c. 85), ss. 21, 26 ; Summary 

Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), s. 5 (a) ; He 
Hughes , [1898] 1 Ch. 529. 

(r) See title Agency, Vol. I., pp. 221, 222. 

(«) Co/len y. Wright (1857), 8 E. & B. 647, Ex. Ch. As to the measure of 
damages in such an action, see title Agency, Vol. I., pp. 221, 222. 

( r t ) Suart v. Haigh (1893), 9 T. L. R. 488, H. L. ; Brown v. Law (1895), 72 
L. T. 779, H. L. But if she knows of her want of authority, she may be sued 
either in an action of deceit, or for breach of warranty, at the option of the 
other contracting party ( Randell v. Trimen (1856), 18 0. B, 786; Folhill v. 
Walter (1832), 3 B. & Ad. 114). 

(a) Beattie v. Kbury (Lord) (1874), L. R. 7 JET. L. 102 ; Smout v. Ilbery (1842), 
10 M. & W. 1 ; Jones v. Hope (1880), 3 T. L. R. 247, n., 0. A. ; Eaglesfield v. 
Londonderry ( Marquis ) (1876), 4 Ch. D. 693, C. A. ; affirmed (1878), 38 L. T. 303, 

(5) See French v. Howie , [1906] 2 K. B. 674, C. A. 

(с) If one only is sued, he or she is entitled as of right to have the other 
joined as a co-defendant (Pilley v. Robinson (1887), 20 Q. B. D. 155; Kendall 
v. Hamilton (1879), 4 App. Cas. 504). As to the effect of non-joinder, see R. S. 0., 
Ord. 16, r. 11 ; and title Practice and Procedure. 

(d) Ihure v. Nibfett , [1891] 1 Q,. B. 781 ; Kendall v. Hamilton , supra . If 
husband and wife are jointly sued in a case where they are not jointly liable, a 
judgment against one is a bar to subsequent proceedings against the other, 
though it may be entered in default of appearance or defence, or be given under 
R. S. C., Ord. 14 (Morel Bros . & Co., Ltd . v. Westmorland (Karl), [1904] A. 0. 
11 ; French v. Howie , supra). 

(«) Fim v. Coyle , [1903] 2 I. R. 457. 


Sect. 1. 

As 

Principal. 


Implied 
war ranty of 
authority. 


Joint or joint 
and several 
contract. 
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Husband and Wife. 


Sect. l. of defence (/), or is given on an application for summary judg- 

As ment(/). If the contract is joint and several, both or either may 

Principal, be sued ( g), and an unsatisfied judgment against one is no bar to 
* subsequent proceedings against the other ( h ). 


Contracts 
before 5th 
December, 
1893. 


842 . A contract entered into by a married woman on or after the 
1st January, 1883 (i), and before the 5th December, 1893, is not 
binding on her at all unless she had at the time of the contract some 
separate property which she might reasonably be deemed to have 
intended to bind, and it is therefore necessary, in any action on 
such contract, for the plaintiff to allege and prove that at the 
time of making it she had some separate property in respect of 
which she might reasonably be deemed to have contracted (fc)* 
It is not sufficient to show that she had property which was sub- 
ject to a restraint on anticipation, because she had and has no 
power to bind such property by her contracts (/), nor is it enough 
to show that she had such things as wearing apparel purchased 
with the income of restrained property, because she could not 
reasonably be deemed to contract with respect thereto (m). 

If, however, the contract was entered into in the course or for 
the purposes of a separate trade or business carried on by her, 
she will be conclusively presumed to have had separate property 
in respect of which the contract was made (n). 

Such a contract, assuming the existence of free separate property 
at the time of making it, binds any separate property subsequently 
acquired during the coverture (o), but it does not bind property 


(/) Weall v. James (1893), 68 L. T. 515, C. A. ; Walton (Francis) & Co. v. 
Topakyan , Kevorkian , and Marler (1905), 53 W. It. 657, C. A. 

(q) it. S. 0., Ord. 16, r. 11. 

fh) Lechmere v. Fletcher (1833), 1 Cr. & M. 623. 

( i ) Before the commencement of the Married Women’s Property Act, 1882 
(45 & 46 Yict. c. 75), a married woman had no capacity at law to contract, 
unless she was living apart from her husband under a decree of judicial separa- 
tion or had obtained a protection order (see p. 346, ante), or was carrying on 
a separate trade in the city of London (see p. 352, ante). She merely had power 
in equity to bind such property as was held to her separate use, aud was not 
subject to a restraint on anticipation, at the time when the contract was made, 
and remained at the date of the judgment ( Pike v. Fitzgibbon, Martin v. 
Fitzgibbon (1881), 17 Ch. D. 454, C. A. ; Owens v. Dickenson (1840), Cr. & Ph. 
48; Collett v. Dickenson (1879), 11 Ch. D. 687 ; Durrant v. Ricketts (1881), 8 
Q. B. D. 177). She incurred no personal liability in respect of her contracts 
(Durrant v. Ricketts, supra ; Atwood v. Chichester (1878), 3 Q. B. D. 722, C. A. ; 
Ortner v. Fitzgibbon (1880), 50 L. J. (CH.) 17 ; Re Orissell , Ex parte Jones (1879), 
12 Ch. D. 484, C. A. ; Collett v. Dickenson, supra), and the Statutos of Limitation 
did not apply (Hodgson v. Williamson (1880), 15 Ch. D. 87). A jointure payable 
to her after her husband’s death was not separate estate in respect of which she 
could contract (Clarke v. Hastie (1899), 16 T. L. It. 23). 

(k) Falliser v. Qurney (1887), 19 Q. B. D. 519 ; Re Wheeler , Hankinson v. 
Hayter , [1904] 2 Ch. 66 ; Tetley v. Griffith (1887), 57 L. T. 673 ; Re Shakespear , 
Deakin v. Dakin (1885), 30 Ch. D. 169 ; Stogdon v. Lee , [1891] 1 Q. B. 661, C. A. ; 
Braunstein v. Lewis (1891), 65 L. T. 449, C. A. 

(/) Harrison v. Harrison (1888), 13 P. D. 180, 0. A. ; Beckett v. Tasker (1887), 
19 4 B. D. 7, 0. A. 

(m) Leak v. Driffield (1889), 24 Q. B. D. 98. 

(n) Eddowes v. Argentine Loan and Mercantile Agency Co. (1890), 63 L. T. 364, 

C. A. 

(o) Holtby v. Hodgson (1889), 24 Q. B. D. 103 ; Married Women’s Property 
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acquired after the coverture has ceased by the death of the husband 
or dissolution of the marriage (p), nor property which was subject 
to a restraint on anticipation during the coverture, and has become 
discharged therefrom by the cesser of the coverture (?). No 
personal liability is incurred by the married woman in respect of 
any such contract (r). 

Sect. 2. — As Agent for Husband . 

Sub-Sect. 1. — In General . 

843. A wife has no authority, by virtue of the marriage alone, 
to contract on behalf of her husband (s). In order that the husband 
may be bound, either the contract must be made with his authority, 
express or implied (s), or he must have so conducted himself as 
to be estopped from denying the authority (t), or have ratified the 
contract (a). 

In certain cases an authority to pledge the husband’s credit for 
necessaries is presumed until the contrary is proved (6), and in 
other cases an authority of necessity, founded on his duty to main- 
tain his wife, is vested in her by implication of law, and cannot be 
revoked by him (c). 

A wife has neither presumed nor implied authority in any case 
to contract on behalf of her husband and herself jointly (d), unless 
they carry on a business in partnership (e). 

844. Where a contract made by a wife on her husband’s behalf 
is expressly authorised by him, he is liable, and entitled to sue, on 
it as in the case of a contract made by any other agent (/). 

845. It is essential to liability on a bill of exchange, promissory 
note, or cheque ( g ) that the name of the person to be liable should 
be written on the instrument as that of the contracting party (h), 
and the only person who can be liable as the acceptor of a bill of 
exchange, except when it is accepted for honour, is the drawee (i). 


Act, 1882 (45 & 46 Viet. c. 75), s. 1 (4), repealed by the Married Women's 
Property Act, 1893 (56 & 57 Viet. c. 63), s. 4. 

(p) Beckett v. Tanker (1887), 19 Q. B. D. 7, C. A. 

(q) Harrison v. Harrison (1888), 13 P. J). 180, 0. A. ; Beckett v. Tasker , supra. 

(r) Draycott v. Harrison (1886), 17 Q. B. D. 147 ; Scott v. Morley (1887), 20 

Q. B. D. 120, 0. A. As to the form of judgment, and execution thereon, see 
pp. 455, 451, post. 

I s ) Debenham v. Mellon (1880), 6 App. Cas. 24. 
t) See p. 430, post, 
a) See p. 431, post, 
bj See p. 420, post, 
c) See p. 426, post. 

d) Morel Bros. & Co.> Ltd. v. Westmorland ( Earl ), [1904] A. 0. 11. 
c) See title Partnership. 

(/) Stevenson v. Hardie (1773), 2 Wm. Bl. 872 (loan to wife at husband’s 
request). Where a wife placed her niece at school, the fact that the husband 
had paid for articles ordered by her for use in their own house was held to be 
some evidence, though very slight, that she had done so with his authority and 
at his expense ( M'Ueorge v. Egan (1839), 5 Bing. (n. 0.) 196). 

( g ) See title Bills of Exchange, Promissory Notes and Negotiable 
Instruments, Vol. II., pp. 515 et seg. 

(h) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 23. 

(t) Polhill v. Walter (1832), 3 B. & Ad. 114 ; Davis v. Clarke (1844), 6 Q. B. 
16 ; and see p. 412, ante. 
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If a bill of exchange is drawn on a husband, and is accepted by 
his wife with his authority, express or implied ( j), he is liable as 
acceptor though the acceptance may be in the name of the wife ( k ) ; 
and on the other hand, if the husband is not named as the drawee, 
he is not liable as acceptor, even if the acceptance is in his name 
or is expressed to be on his behalf, and it is proved that he expressly 
authorised it (Z) . 

Where a bill of exchange, promissory note, or cheque is signed by 
a wife as drawee, indorser, or maker, with her husband’s authority, 
express or implied (m), he is liable if the signature is in his name or 
is expressed to be written on his behalf (n), but not otherwise (o). 

846 . Except in the case of bills of exchange, promissory notes 
and cheques, a husband is liable, and entitled to sue, on a contract 
which is in fact made by his wife on his behalf, and with his 
express or implied authority, although it is made by the wife in her 
own name and without disclosing that she is a married woman (p) ; 
and parol evidence may be given, whether the contract is in writing 
or not, in order to show that it was made on the husband’s behalf, 
so as to render him liable or to entitle him to sue thereon (q). 

847 . But a husband is not liable on a contract made by his wife 
on her own behalf on the credit of her separate property (r), or 
made on the credit of a third person (s), nor in any case where the 


( /) Where a wife had the general management of her husband’s business, 
and was in the habit of drawing and indorsing bills and notes for the purposes 
of the business, it was held that the question whether the indorsement of a 
note in his name was within the scope of her authority was one of fact, and 
that the jury were justified in finding that it was ( Lord v. Hull (1849), 8 C. B, 
627). But where, in an action on a bill of exchange accepted in the name of 
the husband, there was no evidence as to who had written the acceptance, it 
was held that evidence of the fact of the wife having discounted the bill and 
applied the proceeds in discharge of the husband’s debts was not sufficient proof 
of his having authorised the acceptance ( G<>ld*tone v. Tovey (1839), 6 Bing. (n. c.) 
98). In Lindus v. Bradwtll (1848), 5 C. 13. 583, a promise by a husband to pay 
a bill drawn on him and accepted by his wife in her own name was held suffi- 
cient evidence of his having either authorised or ratified the acceptance. 

(k) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), 8. 26 (2); Lindus v. 
Bra dwell, supra. 

(l) Polhill v. Walter (1832), 3 B. & Ad. 114. 

(m) See note (.;), supra. 

( n ) Aggs v. Nicholson (1856), 1 H. & N. 165. 

(o) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 23 ; Ducarrey y. Qill 
(1830), Mood & M. 450. 

( p) Paquin , Ltd. v. Beaurterk , [1906] A. C. 148. As to the rights and liabilities 
of undisclosed principals generally, see title Agency, Vol. L, pp. 206 et seq. 

(q) Bateman v. Phillips (1812), 15 East, 272; Calder v. Dobell (1871), L. R. 6 
0. P. 486, Ex. Ch. 

(r) Jewsbury v. Newbold (1857), 26 L. J. (ex.) 247 ; Freestone y. Butcher 
(1840), 9 C. & P. 643; Taylor v. Brittan (1823), 1 0. & P. 16, n. ; Bentley v. 
Griffin (1814), 6 Taunt. 356. Where a wife ordered wearing apparel in exces- 
sive quantities unsuited to the husband’s style of living, and credit was given 
to her, it was held that the tradesman was not entitled to recover against the 
husband for such portion of the goods as the jury considered necessaries 
( Metcalfe v. Shaw (1811), 3 Camp. 22). 

(*) Harvey v. Norton (1840), 4 Jur. 42 (a married woman living with her 
uncle apart from her husband ordered necessaries from a tradesman on the 
credit of the uncle, who had previously paid for necessaries supplied to her by 
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other contracting party elects, with a knowledge of the circumstances, 
to give exclusive credit to the wife (a). 

If the other contracting party sues the wife to judgment on the 
contract, he will be conclusively taken to have elected to give 
exclusive credit to her (b), but in any other case the question 
whether he has made such an election is one of fact depending on 
the particular circumstances (c). 

848. A husband is not liable, in the absence of proof of express 
authority or holding out (d), on any contracts made by his wife for 
the purposes of a trade or business carried on by her separately 
from him ( e ). 

849. A husband is not liable as a contributory in respect of any 
shares or stock registered or standing in the sole name of his 
wife (/). 

850. A judgment entered against a wife on any contract entered 
into by her, whether as the agent of her husband and with his 
authority or not, is, although unsatisfied, a bar to any proceedings 
against the husband on the contract 


the same tradesman. Held, that the husband was not liable, though he did not 
make the wife any allowance). 

(a) French v. Howie , [1906] 2 K. B. 674, C. A. ; Addison v. Gandassequi 
(1812), 4 Taunt. 574; Bentley v. Griffin (1814), 5 Taunt. 356; Metcalfe v. Shaw 
(1811), 3 Camp. 22 ; and see title Agency, Vol. I., p. 209. 

( b ) Morel Bros . & Co., Ltd. v. Westmorland {Earl), [1904] A. C. 11 ; French v. 
Howie, supra . 

(c) Calder v. Dobell (1871), L. B. 6 C. P. 486, Ex. Ch. ; Curtis v. Williamson 
(1874), L. B. 10 Q. B. 57. As to effect of booking goods, see p. 414, ante . 

(d) As to holding out, see p. 430, post. 

(e) Re Shej)herd , Ex parte Shepherd (1879), 10 Ch. D. 573, C. A. As to what 
constitutes separate trading, see p. 353 ,-ante. 

(/) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 7 ; Re 
London , Bombay and Mediterranean Bank (1881), 18 Ch. D. 581 (the husband 
applied for shares in the name of his wife, who was unable to read or write, 
and paid the deposit ; the shares were allotted accordingly and registered in the 
name of M., the wife of S. I)., and the husband subsequently paid calls, and 
sold and transferred some of the shares, signing the transfers on his wife’s 
behalf ; the wife had no knowledge of any of the transactions, and had no 
separate property. The company being wound up, it was held on an application 
by the liquidator to rectify the register by substituting the husband’s name, 
that, as the company had accepted the wife as a shareholder without any mis- 
representation or concealment on the part of the husband, he was under no 
liability, and the application was dismissed) ; Re Northumberland and Durham 
District Banking Co., Ex parte Rhodes (1859), 7 W. B. 510 (shares were bought 
in the name of a married woman by her aunt, who afterwards died leaving all 
her property to the married woman for her separate use; the shares were 
transferred to the name of the married woman, who was described as the wife 
of A., her husband, as to some of them, signing the notice of transfer and 
expressing his approval. Held, that the husband was not liable as a contribu- 
tory, although, as the deed of settlement of the company did not contemplate 
married women as shareholders, his wife was not liable either). 

(g) Morel Brothers Co., Ltd. v. Westmorland {Earl), supra. This rule 
applies although both husband and wife ore sued and the judgment is 
entered against the wife in default of appearance or defence, or is obtained 
against her under B. S. G., Ord. 14, if tne circumstances are not such as to 
establish a joint liability {ibid.), and although the judgment against the wife 
is for only a portion of the amount claimed} unless it appears that there were 
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shot. 2. 851 . Where a debt has been contracted by a wife with the 

As Agent authority, express or implied, of her husband, she has implied 

for authority to acknowledge it on her husband’s behalf ( h ), but such 

Husband, an acknowledgment, in order to interrupt the operation of the 

Acknowledg- P er i°d of limitation (t), muBt be in writing and signed by her as 

ment of debt his agent ( lc ). 
by wife. 

Sub-Sect. 2. — For Necessaries while Living Together . 

Presumption 852 . Where husband and wife are living together, the wife is 
of authority presumed to have her husband’s authority to pledge his credit 

cohabitation * or n ©cessaries suitable to their style of living (Z). 

This presumption, which is founded on the mere fact of 
cohabitation as husband and wife, also arises and is of equal 
force when a man lives with a woman to whom he is not married, 
and allows her to pass as his wife, and if necessaries are in such 
case ordered on his credit by the woman with whom he lives, he is 
none the less liable because the tradesman supplying them is aware 
that the man and woman are not married (v i). 

Confined to 853 . The presumed authority is confined to necessaries (n) 
necessaries. suitable to the husband’s style of living (o), and belonging to a 


in effect two contracts by her, one on her own behalf in respect of the items for 
which j udgment has been entered against her, and the other as agent for her 
husband in respect of the residue of the amount claimed (French v. Howie, 
[1906] 2 K. B. 674, C. A.). 

( h ) Gregory v. Parker (1808), 1 Camp. 394 (necessaries ordered by wife) ; 
Anderson v. Sanderson (1817), 2 Stark. 204 ; Palethorp v. Furnish (1793), 2 Esp. 
611, n. ; and Emerson v. Blonden (1794), 1 Esp. 142 (acknowledgment by wife 
carrying on husband’s business). 

(*) See title Limitation of Actions. 

(k) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 141, s. 6 ; Mercantile 
Law Amendment Act, 1856 (19 & 20 Viet. c. 97), s. 13. Wnere an unsigned 
letter acknowledging a debt was written by the wife at the husband’s dictation, 
and was enclosed in the same envelope with another letter signed by her and 
containing a reference to the unsigned acknowledgment, it was held that there 
was no sufficient signature by her as her husband’s agent to defeat the 
operation of the Statute of Limitations (Ingram v. Little (1883), Cab. & El. 
186). 


1) Jolly v. Pees (1864), 15 C. B. (n. S.) 628; Harrison v. Grady (1865), 13 
T. 369 


(m) Ryan v. Sams (18481, 12 Q. B. 460 ; Watson v. Threlkeld (1798), 2 Esp. 
637 ; Robinson v. Nahon (1808), 1 Camp. 245 ; Blades v. Free (1829), 9 B. & C. 
167. No presumption of authority arises from the mere circumstance that a 
man allows a woman to whom he is not married to assume his name, where he 


does not live with her : it is the fact of cohabitation as man and wife that 


raises the presumption (Gomme v. Franklin (1859), 1 F. & F. 465). And the 
presumption of authority does not continue after the parties have separated 
( Munro v. De Chemant (1815), 4 Camp. 215; Swan and Edgar , Ltd . v. Mathie- 
son (1910), 27 T. L. R. 153), though liability may be incurred subsequently to 
the separation by estoppel (Ryan v. Sams , supra ; and see p. 430, post). 

(») Hunt v. Ue Blaquiere (1829), 5 Bing. 550, 559 (meat, drink, clothes, 
physio etc.); Morgan v. Chetwynd (1865), 4 F. & F. 451 (articles of dress); 
Harrison v. Grady (1865), 13 L. T. 369, and Forristall v. Lawson , Connelly v. 
Lawson (1876), 34 L. T. 903 (medical attendance); Shoolbred v. Baker (1867), 
16 L. T. 359, and Fhillipson v. Hayter (1870), L. R. 6 0. P. 38 (ordinary or 
necessary clothing for the ohildren) ; Jenkinson v. Bullock (1891), 8 T. L. R. 61 
(millinery). As to the costs of legal proceedings, see p. 428, post. 

(i o ) Montague v. Benedict (1825), 3 B. & C. 631, 2 Smith, L. 0., 11th ed., 476 
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department of the household usually entrusted to the wife (p), 
but, if she has the management of his household, it extends to 
household provisions and all other things incidental to the 
ordinary course of such management ( q ). 

The presumption does not extend to articles of luxury (r), nor 
will any authority be presumed when the orders given are 
extravagant in their nature ( s ) or are for excessive quantities of 
goods («), regard being had to the husband’s style of living. 

854. There is no presumption, where a husband and wife 
live together, of an authority to borrow money in his name for 
the purpose of purchasing necessaries ; nor is he liable to repay 
money so borrowed, even though it may have been expended on 
necessaries for which he would have been liable to pay if they 
had been bought on his credit ( t ). 

855. The question whether things ordered by a wife are 
suitable necessaries does not depend on the actual means of 
the husband, but on the style of living assumed by him, or 
permitted by him to be assumed by the wife (a). A husband 
has the right to determine in what style he will live and to fix 
his standard of expenditure (a). On the one hand, he may 
choose to assume, or permit his wife to assume, an appearance 
far beyond his means (6), and on the other hand, although a 
wealthy man, he may prefer to live on a very small sum (c). 

The question whether things supplied are suitable necessaries 
is one of fact for the jury (< d ), but they have merely to determine 
whether they are suitable according to the husband’s actual 
style of living, and not to decide in what style he ought to live 
or has the means of living ( e ). 

The burden of proving that articles supplied are suitable 


(jewellery to the amount of £83 in the course of two months for the wife of a 
special pleader residing at a house at a rental of £200 a year, held unsuitable) ; 
Atkina v. Garwood (1837), 7 0. & P. 756; Hunt v. De Blaquiere (1829), 5 Bing. 
550; Morgan v. Chetwynd (1865), 4 F. & F, 451; Debenham v. Mellon (1880), 
6 App. Cas. 24; Canham v. Howard (1887), 3 T. L. E. 458 (shampooing and 
rubbing held not a necessary). 

{p) Phillipson v. Hayter (1870), L. E. 6 C. P. 38. 

(q) Ruddock v. Marsh (1857), 1 H. & N. 601; Emmett v. Norton (1838), 8 
C. & P. 506 ; Debenham v. Mellon , supra; Phillip&on v. Hayter , supra. 

(r) Phillipson v. Hayter , supra. 

(«) Debenham v. Mellon , supra; Lane v. Ironmonger (1844), 13 M. & W. 368 ; 
Freestone v. Butcher (1840), 9 C. & P. 643 ; Walter v, Aldridge (1884), 1 T. L. E. 
138. 

(f) Knox v. Bushell (1857), 3 0. B. (n. 8.) 334 ; but see Re Cook , Ex parte 
Vemall (1892), 10 Morr. 8. 

(a) Harrison v. Grady (1865), 13 L. T. 369 ; Phillipson v. Hayter , supra ; 
Morgan v. Chetwynd , supra. 

(51 Waithmanv . Wakefield (1807), 1 Camp. 120. 

(c) He must, however, in such a case limit his expenditure in clear and 
definite terms. Mere grumbling or protesting against his wife’s extravagance 
is not sufficient ( Shoolbred v. Baker (1867), 16 L. T. 359 ; Morgan v. Chetwynd^ 
supra). 

(d) Dennys v. Sargeant (1834), 6 0. & P. 419; Phillipson ?. Hayter , 
supra. 

(a) See cases cited in note (a), supra . 
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necessaries lies, as a general rule, on the person seeking to 
charge the husband (/), but such things as articles of dress 
delivered at the joint residence will be presumed to be necessaries 
unless and until it is shown that they are either unsuitable or 
extravagant (g). When the burden of proof is on the plaintiff, it 
is for the court to decide whether there is any evidence to go to 
the jury that the things are necessaries for which the husband is 
liable (h). 

856. The presumption of authority from the mere fact of 
cohabitation is only one of fact (t), and may be rebutted by 
proof that the husband had prohibited his wife from pledging 
his credit ( k ), or expressly revoked her authority to do so ( k ) ; 
and, except where his conduct has been such as to create an 
estoppel between him and the person supplying the necessaries (Z), 
it is not necessary for him, in order to escape liability, to show 
that he gave any notice of the prohibition or revocation (/c). If, 
however, he did give actual notice to the plaintiff not to trust his 
wife, the plaintiff will be precluded from relying on any presump- 
tion of authority, though the wife may not herself have been 
forbidden to pledge her husband’s credit (m). 

But where a husband intends to prohibit his wife from 
pledging his credit, he must, in order that the prohibition may 
be effectual, forbid her to do so in plain and definite terms (n). 
Merely protesting against her rate of expenditure is not sufficient 
to deprive her of her presumed authority (n). 

857. The presumption of authority may also be rebutted by 
proof that the wife was sufficiently provided with necessaries (o), 
or with an adequate allowance for the purpose of purchasing 
them (p), and if, by arrangement with her husband, the wife is 
allowed r definite sum for household expenses, the presumption 
of authority is rebutted, whether the allowance is adequate or 
not, because in such case they must be taken to have agreed 
that she should not pledge his credit beyond the amount of the 
allowance, though be did not in definite terms prohibit her from 


(/) Phillipson v. Hayter (1870), L. B. 6 C. P. 38. 

\g ) Jewsbury v. Newbold (1857), 26 L. J. (ex.) 247 ; Clifford v. Laton (1827), 
3 C. & P. 15. 

(h) Phillipson v. Hayter , supra. 

(t) Lane v. Ironmonger (1844), 13 M. & W. 368 ; Freestone v. Butcher (1840), 
9 C. & P. 643 ; Reid v. Tealde (1853), 13 C. B. 627. 

(k) Jolly v. Rees (1864 15 C. B. (n. 8.) 628 ; Debenham v. Mellon (1880), 6 

App. Oas. 24. As to the revocation of an agent’s authority generally, see title 
Agency, Yol. L, pp. 228 et seg. 

( l ) See p. 430, post. 

(m) Etherington v. Parrot (1703), 1 Salk. 118. 

(n) Shoolbred v. Balcer (1867), 16 L. T. 359; Morgan v. Chetwynd (1865), 4 
P. & F. 451. 

(o) Seaton v. Benedict (1828), 5 Bing. 28; Debenham v. Mellon , supra; Re 
Cook , Ex parte Vernal l (1892), 10 Morr. 8. 

(p) Reneaux v. Tealde (1853), 8 Exch. 680 ; Holt y. Brien (1821), 4 B. & Aid. 
252; Morgan v. V hetwynd , supra; Slater v. Parker (1908), 24 T. L. B. 621. 
It will not be rebutted by proof of an allowance found to be inadequate, 
unless fixed by arrangement between the husband and wife. 
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doing so ( q ). The mere fact that the wife has adequate separate 
means is not sufficient to rebut the presumption that she has 
authority to pledge her husband’s credit for necessaries (r). 

858. An act of adultery by a wife revokes any authority she 
may have to pledge her husband’s credit, except where the 
offence is committed with his connivance (s) ; and the husband’s 
liability in respect of orders given by her subsequently to the 
adultery is not affected by the circumstance that the tradesman 
does not know of the adultery (t) ; but if the husband condones the 
offence, the presumption of authority revives (a), and he may, 
even without condonation, incur liability by continuing to hold out 
his wife as his agent ( b ). 

Sub-Sect. 3. — For Necessaries while Living Apart . 

859. A wife living apart from her husband is presumed, in the 
absence of evidence to the contrary, to have no authority to pledge 
his credit, and in an action against the husband on a contract 
entered into by her, the burden lies in all cases on the plaintiff of 
proving either that the circumstances of the separation are such as 
justify her in pledging the credit of her husband, or that she was 
expressly authorised to do so or was held out as having authority 
so as to create an estoppel against the husband (c). In the absence 
of any such holding out, it is immaterial whether the plaintiff 
knew that the wife was separated from her husband or not ( d ). 

860. In the case of a judicial separation, the wife, from the date 
of the decree and while the separation continues, has no power, 
unless expressly authorised, to pledge her husband’s credit, and he 


(g) Remmington v. Broadwood (1902), 18 T. L. It. 270, C. A. (definite allowance 
for personal expenditure and clothing) ; Morel Brothers & (Jo,, Ltd. v. Westmor- 
land {Earl), [1904] A. C. 11 (agreed allowance for household expenses). But 
this does not apply unless the amount of the allowance is fixed and definite. 
Where a portion of the husband’s income and the whole of the wife’s were paid 
to a separate account kept for mutual convenience, on which the wife drew for 
household expenses, and the amounts paid in by the husband varied, it was held 
that the arrangement did not amount to a prohibition from pledging his credit, 
and that he was liable on the wife’s orders for necessaries ( Goodyear v. Part 
(1897), 13 T. L. R. 395). 

(r) Davidson v. Wood (1863), 32 L. J. (cn.) 400. But it is a fact to be taken 
into consideration in determining whether credit was given to the husband or 
the wife ( Freestone v. Batcher (1840), 9 C. & P. 643). 

(s) Wilson v. Glossop (1888), 20 Q. B. D. 354, O. A. ; Swan and Edgar , Ltd.v , 
Maihieson (1910), 27 T. L. R. 153 (goods ordered after desertion). 

(tf) Emmett v. Norton (1838), 8 0. & P. 506; Atkgns v. Pearce (1857), 2 
C. B. (n. s.) 763. 

(a) Wilson v. Glossop, supra; Norton v. Fazan (1798), 1 Bos. & P 226; 
Manwairing v. Sands (1726), 2 Stra. 706 ; Harris v. Morris (1801), 4 Esp. 41. 

(5) Norton v. Fazan , supra; and see p. 430, post . 

(c) Johnston v. Sumner (1858), 3 H. & N. 261; Wilson v. Glossop , supra ; 
Edwards v. Towels (1843), 5 Man. &G. 624; Bird v. Jones (1828), 3 Man. & Ry. 
(k. B.) 121 ; Mainwaring v. Leslie (1826), 2 0. & P. 507 ; Retd v. Moore (1832), 
5 C. & P. 200 ; Clifford v. Laton (1827), 3 0. & P. 15. As to holding out, see 
p. 430, post. 

( d ) Wallis ▼. Biddick (1873), 22 W. R. 76 ; Willson ▼. Smyth (1831), 1 B. ft 
Ad. 801. 
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is under no liability in respect of any of her contracts or engage- 
ments, provided that where alimony has been decreed or ordered to 
be paid to her, he is liable for necessaries supplied for her use if 
the alimony is not duly paid (e). 

The liability of the husband on any contract entered into by the 
wife before the date of the decree is not, however, affected thereby, 
even though the contract may be a continuing one in respect of 
which liabilities are incurred subsequently to the date of the 
decree (/). 

861. A protection order, as from the commencement of the 
desertion, and so long as the order continues in force (g), or a 
separation order granted by a eourt of summary jurisdiction, while 
it continues in force (//), has the same effect with regard to the 
husband’s liability on his wife's contracts as a decree of judicial 
separation. 

862. Where a husband and wife separate by mutual consent, 
and she voluntarily ( i ) agrees to maintain herself, or to accept a 
specified allowance, she has no implied authority to pledge her 
husband’s credit, except in certain cases for costs (/c), so long as he 
carries out the terms of the agreement, whether the allowance is 
adequate or she is otherwise sufficiently provided for, or not ( l ) ; 
and in such case the subsequent misconduct of the husband, if it 
is not of such a nature as to preclude him from setting up the 
agreement between them (??i), does not give her any authority, nor 
affect his liability on her contracts ( n ). 

If a husband and wife are living apart in pursuance of a deed or 
contract of separation which is void, they are not considered, by 
reason of such deed or contract, as having separated by mutual 
consent (o), and the liability of the husband on his wife’s contracts 
in such a case depends on the same rules as if he had turned her 


(e) Matrimonial Causes Act, 1357 (20 & 21 Viet. c. 85), s. 26. 

if) Be Wingfield and Blew ( Solicitors ), [1904] 2 Ch. 665, 0. A. (retainers by 
wile of solicitor to defend divorce proceedings brought by the husband, and to 
conduct an action of detinue against him. Held not determined by a decree of 
judicial separation, and the husband held liable to the solicitor for costs incurred 
in pursuance of the retainers after as well as before the date of the decree). A 
decree of judicial separation does not affect the power of the court in divorce 
proceedings to order the husband to give security for the wife’s costs of suit or 
defence [Sheppard v. Sheppard , [1905] P. 185; and see p. 428, post). 

(g) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21 ; Tempany v. 
Hakeivill (1858), 1 F. & F. 438 ; and see p. 429, post. 

(h) Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), 
8. 5 (a). 

(t) The agreement must be voluntary. If the wife’s consent is extorted by 
undue influence or pressure, she may pledge her husband’s credit as if turned 
away by him (see p. 426, poet; Biffin v. Btgntll (1862), 7 H. & N. 877). 

(&) See p. 428, post. 

(l) Eastland v. Burchell (1878), 3 Q. B. D. 432 ; Negus v. Forster (1882), 46 
L. T. 675, 0. A. ; Biffin v. Biynell , supra ; Mallalieu v. Lyon (1859) 1 F. & F. 
431. 

(m) As to what degree of misconduct precludes a husband from setting up a 
contract for separation, see p. 426, post. 

(») Negus v. Forster , supra. 

( o ) Cock v. Cock (1864), 33 L. J. (p. M. & A.) 157. 
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away ( p ), or she had left him without his consent ( q ), as the case 
may be. 

Where a husband and wife are separated by mutual consent, and 
he does not pay the allowance agreed upon, or otherwise fails to 
carry out the terms of the agreement between them, she is an 
agent of necessity, and has by implication of law an irrevocable 
authority to pledge his credit for necessaries suitable to her 
position in life ( r ). 

863. Where a wife who lives apart with the consent of her 
husband has not agreed to maintain herself or to accept a specified 
allowance for her maintenance, the question whether she has 
authority to pledge his credit depends on whether she is adequately 
provided for, regard being had to the means and position of her 
husband (s). If she has sufficient separate means (£), or is capable 
of supporting herself (a), or is adequately maintained by some third 
person (b), or if her husband makes her an adequate allowance for 
her maintenance (c), she has no implied authority to pledge her 
husband’s credit, and he is not bound by her contracts, whether the 
person dealing with her knows of the allowance, or of the fact of 
her otherwise being sufficiently provided for, or not (d). 

W T hether an allowance or provision from separate means or 
otherwise is adequate or not is a question of fact to be determined 
in each particular case by reference to the actual means and 
position of the husband (e). 

If the allowance or provision is found to be inadequate, the wife 
is an agent of necessity, with an absolute authority by implication 
of law to pledge her husband’s credit for necessaries suitable to her 
position (/), and the mere fact that she has acquiesced in the 
amount of an allowance paid to her does not affect the liability of 
the husband on her contracts for such necessaries (g). 


(р) Ewers v. Hutton (1800), 3 Esp. 255 (an allowance paid under a void deed 
held no answer to an action for the price of necessaries, the wife having asked 
to return). 

(a) Hindley v. Westmeath [Marquis) (1827), 6 B. & C. 200 (husband held not 
liable for the price of necessaries, the wife living apart contrary to his wishes, 
and he having offered to provide for her if she would return). 

(r) Beale v. Arabin (1877), 36 L. T. 249 ; Nurse v. Craig (1806), 2 Bos. & P* 
(n. r.) 148, 15 5. 

(s) Bird v. Jones (1828), 3 Man. & Ry. (k. b.) 121. 

k) Liddlow v. Wilmot (1817), 2 Stark. 86. 

(a) TFar v. Huntly (1703), 1 Salk. 118 (wife of ordinary working man, able 
to maintain herself by separate earnings) ; Bird v. Jones, supra (separated for 
some years, the wife supporting herself ; then sought to charge her husband). 

(b) Clifford v. Baton (1827), 3 0. & P. 15 ; Dixon v. Hurrelt (1838), 8 0. & P. 
717. 

(с) Mizen v. Pick (1838), 3 M. & W. 481 ; Hodgkinson v. Fletcher (1814), 4 
Camp. 70; Emmett v. Norton (1838), 8 0. & P. 506; Holder v. Cope (1N46), 2 
Oar. & Kir. 437. 

(d) Mizen v. Pick, supra ; Reeve v. Conyngham (Marquis) (1847), 2 Car. & Kir. 
444 ; Bird v. Jones, supra . 

(e) Hodgkinson v. Fletcher, supra. 

(J) Johnston v. Sumner (1858), 3 H. & N. 261; Harvey v. Norton (1840), 4 
Jur. 42 ; Keegan v. Smith (1826), 8 Dow. & Ry. (x. B.) 118. 

(g) Hodgkinson v. Fletcher, supra. 
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864. A wife who elopes from her husband, or lives apart from 
him without his consent, has no implied authority to pledge his 
credit ( h ), unless she was justified in leaving him in consequence of 
his cruelty or other misconduct (?). 

865. Where a husband deserts his wife or turns her out of his 
house (j), without adequate cause (k), and without the means of 
supplying herself with necessaries suitable to her position in life, she 
has an irrevocable authority, as an agent of necessity, to pledge 
his credit for the purpose of providing herself with such 
necessaries ( l ). 

Money borrowed by a wife so deserted or turned away is 
recoverable from the husband, if it is shown to have been actually 
expended by her in providing suitable necessaries (m). 

A wife’s authority of necessity when turned away by her husband 
is not affected by the circumstance that he makes her an allowance, 
unless the allowance is found to be adequate, regard being had to 
his means and position ( n ). 

866. If a husband is guilty of personal violence, or by his 
cruelty or ill-treatment gives his wife reasonable ground for 
apprehending personal violence, and so renders it unsafe for her to 
continue to live with him, and she leaves him in consequence, that 
is equivalent, for the purpose of investing her with authority to 
pledge his credit for necessaries, to turning her out of doors (o), and 
so is such misconduct as bringing a loose woman into the house 
and cohabiting with her there, or threatening to have the wife 
confined in a lunatic asylum (p). If a husband merely asks his 
wife to come back, this does not affect her authority, if the conse- 
quence of her return may be to subject her to a repetition of the 
cruelty or misconduct for which she left him (q). 


(h) Swan and Edgar , Ltd . v. Mathieson (1910), 103 L. T. 832; Manby v. Scott 
(1660), 1 Lev. 4; 2 Smith, L.C., 11th ed., 446. 

(i) Ilindley v. Westmeath ( Marquis ) (1827), 6 13. & C. 200; Johnston v. Sumner 
(1858), 3 H. & N. 261 ; Bailey v. Calcott (1840), 4 Jur. 699. As to misconduct of 
the husband, see infra . 

(J) Selling up all the furniture and leaving the wife to obtain lodgings for 
herself is equivalent to turning her out of doors ( Forrislall v. Lawson , Connelly 
v. Lawson (1876), 34 L. T. 903T. 

(k) E.g ., adultery ; see p. 427, post. 

\l) Wilson v. Ford (1868), L. R. 3 Exch. 63 ; Johnston v. Sumner , supra ; 
Harrison v. Grady (1865), 13 L. T. 369 ; Wilson v. Qlossop (1888), 
20 Q,. B. D. 354, 0. A.; Forristall v. Lawson , Connelly v. Lawson , supra; 
Thompson v. Ilervey (1768), 4 Burr. 2177. The authority ceases in the event 
of the wife’s obtaining a judicial separation, or a protection or separation order, 
except where alimony is ordered, and the husband fails to pay it ( Willson v. 
Smyth (1831), 1 B. & Ad. 801 ; and see p. 423, ante). 

(m) Harris v. Lee (1718) 1 P. Wms. 482 ; Deare v. Soutten (1869), L. R. 9 Eq. 
151 ; Jenner v. Morris (1861), 3 l)e GL E. & J. 45. May v. S/cey (1849), 16 Sim. 
588, contra , is not law. 

in) Baker v. Sampson (1863), 14 0. B. (n. s.) 383. 

(o) Brown v. Ackroyd (1856), 5 E. & B. 819 ; Emery v. Emery (1827), 1 Y. & J. 
501; Baker v. Sampson , supra ; Hodges v. Hodges (1796), 1 Esp. 441 ; Bolton 
v. Prentice (1744), 2 Stra. 1214. 

( p ) Houliston v. Smyth (1825), 3 Bing. 127 ; Tempany v. Hakewill (1858), 1 
F. & F. 438. Horwood v. Heffer (1811), 3 Taunt. 421, contra , must be considered 
overruled. 

(g) Emery v. Emery , supra ; Bolton v. Prerdice % 
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867. The wife of a lunatic is an agent of necessity, with implied 
authority to pledge her husband’s credit for necessaries (r), unless 
she is adequately provided for according to her station in life (*), 
and this authority extends to borrowing money for expenditure on 
suitable necessaries (t). 

868. The term “ necessaries ” (a), in respect of which a wife is 
entitled to pledge her husband’s credit as an agent of necessity 
when living apart from him, includes all such things as she reasonably 
requires, regard being had to her station and the actual means and 
position of the husband (b). 

If the separation is in consequence of the husband’s misconduct, 
and the wife has the custody of the children of the marriage, her 
implied authority to pledge his credit for necessaries extends to 
necessaries for the children, including their education, though they 
may be living with her without his consent and against his 
wishes (c). Necessaries for the children are also deemed to be 
necessaries for her where, on a separation by mutual consent, it is 
agreed that she shall have the custody ( d ). 

869. A husband is liable on a contract made by his wife in 
pursuance of her authority as an agent of necessity, though he may 
have given express notice to the other contracting party not to give 
credit to her (e). 

870. A wife has no implied authority to pledge her husband’s 
credit, even for absolute necessaries (/), after having committed an 
act of adultery ( g ), even if she was turned out of doors by the 
husband without cause and without any means of support after he 
had himself been guilty of cruelty or adultery (It), unless he either 


(r) Read v. Legard (1851), 6 Exch. 636 ; Davidson v. Wood (1863), 32 L. J. (CH.) 
400 ; Drew v. Nunn (1879), 4 Q. B. D. 661, 0. A. 

0 Richardson v. Du Bois (1869), L. R. 5 Q. B. 51. 

\t) Davidson v. Wood , supra (claim of lender admitted against estate of 
deceased lunatic). 

(a) As to costs, see p. 428, post . 

(b) Hunt y. De Blaquiere (1829), 5 Bing. 550 (furniture held a necessary 
in tne case of a daughter of a marquis to whom the court decreed alimony 
at the rate of £380 a year ; not fit that she should live in furnished 
lodgings); Richardson v. Du Bois f supra (repairs to house in which wife 
resided; husband a lunatic); Davidson y. Wood , supra (expenses of moving 
from the country to London in order to be near her husband, who was a 
lunatic) ; Baker v. Sampson (1863), 14 C. B. (n. s.) 383 ; Bazeley v. Fvrder 
(1868), L. R. 3 Q. B. 559 ; Johnston v. Sumner (1858), 3 II. & N. 261 ; 
Thompson v. Iltrvey (1768), 4 Burr. 2177; HodgHnson v. Fletcher (1814), 4 
Camp. 70 ; Aldis v. Chapman (1810), 1 Selwyn’s Nisi Prius, 13th ed., 232 ; 
Collier v. Brown (1862), 3 E. & E. 67. 

(c) Bazeley v. Forder , supra; Collins v. Cory (1901), 17 T. L. R. 242. 

(d) Rawly ns v. Vandyke (1800), 3 Esp. 250. 

(e) Harris v. Morris (1801), 4 Esp. 41 ; Wilson v. Glossop (1888), 20 Q. B. 1). 
354, 0. A. ; Bolton v. Prentice (1744), 2 Stra. 1214. 

(/) Hardiev . Grant (1838), 8 C. & P. 512; Cooper v. Lloyd (1859), 6 C. B. 
(n. s.) 519. 

(g) Manly v. Scott (1660), 1 Ley. 4; 2 Smith, L.O., 11th ed., 446; Gragg y. 
Bowman (1704), 6 Moa. Rep. 147 ; see also Swan and Edgar , Ltd. v. Mathieson 
(1910), 27 T. L. R. 153 (goods ordered after desertion). 

w Govier v. Hancock (1796), 6 Term Rep. 603 (where the husband brought 
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connived at or has condoned the offence (i). It is immaterial 
whether the person supplying her with necessaries has any 
knowledge of the fact of her having committed adultery or not(fc). 

A condonation by a husband of the adultery of his wife restores 
her to the same position as regards her authority to bind him by 
her contracts as if the offence had not been committed ( l ). 

871. The authority of a wife to pledge her husband’s credit is 
revoked by his death, and a contract made by her in the purported 
exercise of her authority after his death does not bind his 
estate (to), though his executors or administrators may ratify the 
contract if they choose to do so (n). 

Sub-Sect. 4 . — Implied Authority to pledge Husband !*« Credit for Costs. 

872. A wife who is deserted by her husband, or is turned away 
by him without adequate cause, or is compelled to leave him in 
consequence of his misconduct (o), has, by implication of law, 
authority to pledge his credit for the costs of taking legal advico, 
and for costs as between solicitor and client of and in connection 
with such legal proceedings as may be necessary for her security and 
protection, or as may reasonably be incurred in taking proceedings 
against him(p). She may, for instance, pledge his credit for tho 
costs of exhibiting articles of the peace against him, where such 
proceedings are necessary by reason of his violence ( q ), or for the 
costs of and in connection with a suit for the restitution of conjugal 
rights (r). But she has no implied authority to pledge his credit 
for the costs of prosecuting him by indictment for assault, because 
such prosecution is not necessary for her security or protection (s), 

a woman to reside in the house in which he lived with his wife, and committed 
adultery with her, and, after haying ill-treated the wife, turned her out of the 
house, it was held that she had no authority to pledge his credit after she 
had herself been guilty of adultery). 

(») As to the effect of connivance, see p. 423, ante, 

\k) Emmett v. Norton (1838), 8 0. & P. 506 ; Athjns v. Pearce (1857), 2 
C. B. (n. s.) 763. 

(l) Harris v, Morris (1801), 4 Esp. 41 (husband condoned the adultery, and 
subsequently turned his wire away); Robison y. Oosnold (1704), 6 Mod. Pep. 
171 ; Norton v. Fazan (1798), 1 Bos. & P. 226. 

( m ) Blades v. Free (1829), 9 B. & C. 167. But see note («), p. 431, post, as to 
this case, where the husband had held his wife out as having authority. 

(n) Foster v. Bates (1843), 12 M. & W. 226. 

(o) As to the kind of misconduct which j ustifies a wife in leaving her husband, 
see p. 426, ante, 

(p) Williams v. Fowler (1825), M’Cle. & Yo. 269. In Wilson v. Ford (1868), 
L. R. 3 Exch. 63, the husband had deserted his wife, and it was held that she 
had authority to pledge his credit for the costs of a suit for the restitution of 
conjugal rignts, and of taking counsel’s opinion as to whether a verbal ante- 
nuptial agreement by her husband could be enforced in equity, and also the 
costs of taking advice as to what she should do in reference to tradesmen who 
had supplied her with necessaries and were pressing for payment, and with 
regard to the landlord of the house in which she had lived with her husband, 
who threatened to distrain for rent on furniture which had belonged to her 
before marriage. 

( 9 ) Shepherd v. Machout (1813), 3 Camp. 326; Turner v. Rooks (1839), 2 
Per. & Dav. 294 ; Williams v. Fowler , supra, 

f r) Wilson v. Ford, supra . 

s) GrindsU v. Oodmond (1836), 6 Ad. & EL 755. And see Mecredy v. Taylor 
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nor does her implied authority extend to the costs of or incidental 
to an application to a court of summary jurisdiction for a separa- 
tion or maintenance order, because the court to which any such 
application is made has been given exclusive jurisdiction over such 
costs (£). 

873 . A wife also has authority, by implication of law, to pledge 
the credit of her husband for costs reasonably incurred by her in 
respect of the prosecution or defence of proceedings for a dissolution 
of the marriage instituted by her or by her husband (a), or in respect 
of proceedings for a judicial separation (b), the solicitor acting for 
her being entitled, in the event of success, to sue the husband for 
all the extra costs reasonably incurred beyond those allowed on 
taxation between party and party (c). 

It is not necessary, in order to charge the husband, that the wife 
should be successful in the proceedings (b), but the costs must be 
incurred reasonably, and, in the case of proceedings instituted by 
the wife, it is the duty of the solicitor acting for her to make proper 
investigation and inquiry for the purpose of ascertaining that there 
are reasonable grounds for them, and he is not entitled to charge 
the husband in the absence of success unless he can show that 
there were reasonable grounds (d). 

874 . The implied authority of a wife to pledge her husband’s 
credit for costs incurred in consequence of his misconduct is not 
affected by the circumstance that she has adequate separate means, 
or is in receipt of an adequate or agreed allowance (e). 

But if she obtains a protection order, or is living apart under 
a decree of judicial separation or a separation order, her implied 
authority to pledge his credit ceases (/), though he continues liable 


(1873), 7 I. R. 0. L. 256, Ex. Ch., where it was held that a wife living apart from 
her husband on account of his cruelty had no authority to pledge his credit for 
the costs of resisting a habeas corjms for the recovery of a child of the marriage. 

( t ) Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), 
B. 5 (d) ; Cale v. James , [1897] 1 Q. B. 418. 

(а) Ottaway v. Hamilton (1878), 3 0. P. D. 393, 0. A. ; Stocken v. Pattrick 
(1873), 29 L. T. 507 ; Re Wingfield and Blew ( Solicitors ), [1904] 2 Ch. 665, C. A. 

(б) Rice v. Shepherd (1862), 12 C. B. (n. S.) 332 ; Brown v. Ackroyd (1856), 5 
E. & B. 819. Where a wife makes charges as petitioner the case must be more 
carefully gone into than where she merely makes allegations by way of defence 
(Hunt! y •Gordon v. Huntly -Gordon (1908), 24 T. L. R. 806). 

(c) See the cases cited in notes (a), (5), supra ; as to costs in such pro- 
ceedings generally, see pp. 547 et seq ., post; and as to what is a sufficient bill 
within the meaning of tne Solicitors Act, 1843 (6 & 7 Yict. c. 73), see Cobbett v 
Wood , [1908] 2 K. B. 420, 0. A.). As to the remuneration of solicitors generally, 
see title Solicitous. 

( d ) Taylor v. Hailstone (1882), 52 L. J. (o. B.) 101 ; Re Hooper , Baylis v. 
Watkins (1864), 2 De Gh J. & Sm. 91, 0. A. ; Walker v. Walker and Lawson 
(1897), 76 L. T. 234 ; Beer v. Beer (1906), 22 T. L. R. 367. As to the wife’s 
liability in the event of the husband becoming bankrupt, see Ptad v. Price 
(1903), 19 T. L. R. 563. 

(e) Ottaway v. Hamilton , supra ; Shepherd v. Mackoul (1813), 3 Camp. 326 ; 
Turner v. Rooks (1839), 2 Per. & Dav. 294. 

( f) Matrimonial Causes Act, 1857 (20 & 21 Yict* c. 85), ss. 21, 26; Summary 
Jurisdiction (Married Women) Act, 1895 (58 & 59 Yict. o. 39), 8. 5 (a) ; Re 
Wingfield ana Blew ( Solicitors ), supra . But such a decree or order does not affect 
the power of the Probate, Divorce and Admiralty Division to order the husband 
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875. A deed of separation is not a “necessary,” for the costs 
of preparing a counterpart of which a wife has implied authority 
to pledge her husband’s credit ( h ). 
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876. Where a husband by his conduct holds out his wife as 
having authority to pledge his credit, he will not be permitted to 
deny that she has such authority with respect to any person 
contracting with her on the faith of the holding out (t). 

If a husband pays for goods ordered by his wife on his credit, he 
is deemed to hold her out to the persons supplying the goods as 
having authority to give subsequent orders for things of a similar 
kind (ft). The principle is not confined to necessaries, but a 
husband does not, by paying for necessaries bought on his credit, 
hold his wife out as having authority to order things which are not 
suitable to his style of living ( l ) ; and dealing with a tradesman for 
ready money is not a holding out that the wife has any authority 
to deal on credit (m). 

877. Where a wife manages her husband’s household, she is 
deemed to be held out by him as having the usual authority of a 
housekeeper (n), and therefore as having authority to order on his 


to give security for tho costs of the wife’s defence in divorce proceedings 
(Sheppard v. Sheppard, [1905] P. 185) ; see p. 523, post . 

(g) Re Wingfield and Blew (Solicitors), [1904] 2 Ch. 065, C. A. 

(h) Ladd v. Lynn (1837), 2 M. & W. 265; and as to necessaries, see pp. 421, 
427, ante . 

(t) F timer v. Lynn (1835), 4 Nev. & M. (k. b.) 559 (a wife ordered goods to be 
delivered at her mother’s house, and, an account for the price being sent to the 
husband, he paid it, and at the same time gave an order to tho tradesman 
on his own account; the wife subsequently ordered goods to be delivered 
at the house of her mother. Held, that thero was evidence for the jury of a 
holding out by the husband such as to proclude him from denying that the 
goods were ordered on his credit and with his authority) ; Jetley v. Hill (1884), 
Cab. & El. 239 (orders were given by a wife for furniture, and for work to be 
done at the house where she and ner husband resided ; the husband called 
several times while the orders were being carried out, sometimes alone, sometimes 
with his wife, assisted her in selecting the things, and gave instructions as to 
sending them home, on one occasion directing an alteration. Held, that the 
wife had been held out as having authority to give the orders on the husband’s 
credit, and that he was liable, although he had forbidden her to pledge his 
credit, and it had been agreed between them that she should pay, the tradesman 
having no knowledge of the prohibition or agreement). For further illustra- 
tions of the principle, which is based on the doctrine of estoppel, see titles 
Agency, Yol. I., p. 158; Estoppel, Vol. XIII., pp. 388 et seg. 

(k) Wallis v. Biddick (1873), 22 W. R. 76; Hinton v. Hudson (1678), 
Freem. (K. B.) 248; Filmer v. Lynn, supra; but see Durr ant v. Holdsworth 
(1886), 2 T. L. R. 763. 

(l) Atkins v. Gurwood (1837), 7 0. & P. 756. 

( 77 i ) Wallis v. Biddick , supra . 

(») So, if a wife manages her husband’s business, she is deemed to be held 
out as having the ordinary authority of such a manager ( Meredith v. Footner 
(1843), 11 M. & W. 202 ; Anderson v. Sanderson (1817), 2 Stark. 204 ; Smallpiece 



Part VII. — Contracts of Wife during Coverture. 


431 


credit such provisions as are generally bought on credit, and he 
will be liable on any such orders, with regard to tradesmen who 
had no notice of the allowance, though he may have made her a 
sufficient allowance for housekeeping expenses (o). 

878. If a wife is held out as having authority to contract on her 
husband’s behalf, the person to whom she is so held out is entitled 
to assume that her authority continues until he has notice to the 
contrary (p). A husband is therefore liable for the price of goods 
supplied to his wife after a separation, if he held her out to the 
tradesman supplying the goods as having authority to pledge his 
credit while they were living together, and the tradesman has had 
no notice of the separation ( q ). 

A general notice by advertisement in the London Gazette or other 
newspapers of the revocation of a wife’s authority to pledge her 
husband’s credit does not affect his liability to persons to whom he 
has held her out as having authority, unless he can show that the 
advertisement came to their actual knowledge (r). 

Notice of revocation is not, however, necessary where the wife’s 
authority is revoked by her husband’s death (*) or bankruptcy ( t ). 

879. If a husband, with the knowledge of his wife’s adultery, 
permits her to continue to reside in his house with the children, or 
otherwise holds her out as still having the ordinary authority of a 
wife, he will be liable for necessaries supplied to her by persons 
ignorant of the adultery, to the same extent as if the offence had 
not been committed (a). 

Sub-Sect. 6. — Ratification . 

880. Where a contract is made by a wife on behalf of her 
husband but without his authority, he may, by ratifying the 


v. Dawes (1835), 7 C. & P. 40) ; and see Petty v. Anderson (1825), 3 Bing. 
170, where a wife had carried on her husband's business while he was in prison, 
and he was held liable for goods suppliod with his knowledge after his return, 
although the invoices were made out in her name. 

(o) Ruddock v. Marsh (1857), 1 H. & N. 601; Debenhamv. Mellon (1880), 6 
App. Cas. 24 ; contra , Slater v. Parker (1908), 24 T. L. R. 621. This is limited 
to such things as are usually bought on credit; see Morel Brothers & Co., Ltd. v. 
Westmorland ( Earl), [1904] A. 0. 11. As to notice of the allowance, see Holt v. 
Brim (1821), 4 B. & Aid. 252. 

(p) Drew v. Nunn (1879), 4 Q. B. D. 661, 0. A. 

(g) Wallis v. Biddick (1873), 22 W. R. 76; Hinton v. Hudson (1678), 
Freem. (K. b.) 248 ; Filmery. Lynn (1835), 4 Nev. &M. (k. b.) 559. The principle 
applies where a man and woman live together as husband and wife, though 
they are not married ( Ryan v. Sams (1848), 12 Q. B. 460) ; but merely cohabiting 
with a mistress, and allowing her to pass as a wife, is not sufficient to render 
the person living with her liable on her contracts after a separation, if he did 
not, by paying for goods ordered on his credit while they were living together, 
or otherwise, hold her out as having authority to pledge his credit ( Munro v. 
De Chemant (1815), 4 Camp. 215). 

(r) Hunt v. De Blaquiere (1829), 5 Bing. 550, 560; and compare Swan and 
Edgar, Ltd. y. Mathieson (1910), 27 T. L. R. 153. 

(s) Blades y. Free (1829), 9 B. & 0. 167 ; contra , Drew v. Nunn , supra , per 
Brett, L. J., at pp. 665 et seq. 

(t) See title Agency, Vol. I., pp. 234 et seq. 

[a) Norton v . Fazan (1798), 1 Bos. & P. 226. 
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contract, render it as binding, both with respect to himself and 
the other contracting party (ft), as if it had been entered into with 
his previous express authority (c). 

This rule applies to a contract of any kind (d), provided it is in 
fact made on the husbands behalf and credit is given to him ; but 
a husband cannot ratify a contract entered into by the wife in 
respect of her separate property (e), or professedly on behalf of 
some third person (/). 

881. An express promise to pay a debt incurred by the wife 
without authority is a sufficient ratification to render the husband 
liable (g) ; and the fact that he sees his wife wearing things which 
are not suitable to his style of living, but were ordered on his 
credit, and does not express disapproval, is some evidence of a 
ratification (ft). It is only necessary that the husband’s conduct 
should be such as to show an intention to recognise the transaction 
as binding on him ft) ; but a ratification may be conditional, and 
will then only bind the husband if the condition is fulfilled ( k ). 

882. A ratification by a husband of a contract made on his 
behalf discharges the wife from liability for breach of warranty of 
authority (/). 

Sect. 8. — With Husband . 

883. A wife may contract with her husband as with a third 
person, and they may sue one another on any contract made during 
the marriage (m) in the same manner and with the same effect as 


(b) Millard v. Harvey (1H64), 34 Beav. 237 (a wife bought a field without her 
husband’s knowledge. Held, that a ratification by the husband rendered the 
contract binding on the seller). 

(c) Montague y. Ben edi t (1825), 3 B. & C. 631 ; Lane v. Ironmonger (1844), 13 
M. & W. 368; Waithman v. Wakefield (1807), 1 Camp. 120. See, generally, 
title Agency, Vol. I., pp. 173 el *eq. 

(i d ) Stevenson v. Hardie (1773), 2 Wm. Bl. 872 (loan to the wife); Lind us y, 
Bradwdl (1848), 5 0. B. 583 ; and see the cases cited in notes (5) and (c), 
supra. 

(e) Saunderson v. Griffiths (1826), 5 B. & 0. 909; Keighley , Maxsted <fe Co. v. 
Durant, [1901] A. 0. 240 ; Bentley v. Griffin (1814), 5 Taunt. 356. 

(/*) Heath v. Chilton (1844), 12 M. & W. 632; Wilson y. Barker (1833), 4 
B. & Ad. 614. 

(g) Harrison v. Hall (1832), 1 Mood. & B. 185 ; Lindus y. Bradwell , supra ; 
Hornbuckle v. Hornbury (1817), 2 Stark. 177. 

(ft) Montague v. Benedict , supra; compare Atkins y. Curwood (1837), 7 0. & P. 
756. 

(t) Jenner v. Hill (1858), 1 P. & F. 269 ; West y. Wheeler (1849), 2 
Car, & Kir. 714. In Waithman y. Wakefield , supra , the husband was living 
apart from his wife, but visited her occasionally, and during one of these visits 
the servant of a tradesman, who had supplied wearing apparel to the wife, 
called and demanded that the goods should either be paid for or returned ; the 
husband suggested that they should be returned, but on the wife objecting he 
did not insist. Held, that tne husband, having had control of the goods and 
not having returned them, must be deemed to have ratified the contract to 
purchase them. 

(ft) Holt v. Brien (1821), 4 B. & Aid. 252, where the husband promised to pay, 
provided he was not arrested for the debt. 

(l) Spittle v. Lavender (1821), 6 Moore (o. P.), 270; Risbourg y, Bruckner 
(1858), 3 0. B. (N. 8.) 812. 

(m) At common law, if a contract was made between persons who afterwards 
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if the contract had been entered into by the wife as a principal 
with a third person (n). 

Thus, a wife may sue her husband for the repayment of money 
lent ( o ) ; and a loan to a husband of money belonging to the wife, 
though not her separate property nor held for her separate use, is 
valuable consideration for a settlement on the wife of the money so 
lent (p). So, a husband may sue his wife for money lent or money 
paid by him at her request after marriage (q), and may become a 


became husband and wife, it was in some cases discharged by the marriage, and 
in all cases the remedy thereon was suspended during the marriage. If the 
contract created a debt in proesenti or one falling due during the coverture, it 
was discharged (Co. Litt. 264 b) ; but if the contract was of such a nature that 
a right of action could not accrue during the coverture, as in the case of a bond 
with a condition that it should be void if the husband did not leave the wife a 
certain amount by will, it could be enforced after his death (Cage v. Acton (1700), 
1 Ld. Raym. 615 ; and see Milbourn v. Ewart (1793), 5 Term Hop. 381 ; Cotton 
v. Cotton and Ashton (1692), Free. Ch. 41). In Fitzgerald v. Fitzgerald (1868). 
L. R. 2 P. C. 83, where the husband had before marriage covenanted to pay the 
wife an annuity for life for her separate use, it was held that the annuity was 
only suspended during the marriage, and that after the death of the husband 
the widow could enforce payment against his estate. The rules of the common 
law were founded on the doctrine of the unity of the person, and the inability 
of husband and wife to sue one another, and although the Married Women’s 
Property Acts contain no express provision on the subject, it is doubtful 
whether those rules have any application now that this disability has been 
removed. There seems on principle to be no reason why a husband or wifo 
should not sue the other on a contract made before marriage, unless, regard 
being had to the nature or terms of the contract, and the other circumstances 
of the particular case, a contrary intention appears. 

(n) Boston v. Boston, [1904] 1 K. B. 124, 0. A. (a wife verbally agreed with 
her husband that if he would buy a certain houso in which she desired to live, 
she would pay for it and make him a present of it; the husband bought the 
house, and, the wife refusing to pay the purchase-money, paid for it, and they 
resided there together for some years. Held, that the contract was not a contract 
relating to land within the Statute of Frauds (29 Car. 2, c. 3), and that he was 
entitled to sue her for the purchase-money). Where a husband and wife kept 
a joint banking account, to which both paid in moneys, and on which they both 
drew, and the deeds of a houso belonging to the wife were deposited as security 
for the overdraft, which at the death of the wife amounted to some £400, it was 
held that the true inference was that they had agreed to provide jointly for 
household expenses, and that the wife’s estate and the husband ought each to 
bear half the liability in respect of the overdraft (Be Shaw, Shaw v. Jones (1906), 
94 L. T. 93; and see Hunt v. Hunt (1908), 25 T. L. R. 132). As to the nature 
and extent of a married woman’s liubility on her contracts, see p. 411, ante ; 
and as to contracts entered into under the undue influence of the husband, see 
Willis v. Barron , [1902] A. C. 271; Sanguinetti v. Messiter (1885), 1 T. L. U. 
459 ; and p. 396, ante . As to contracts for separation, see pp. 439 et seq ., post . 

(o) Independently of the Married Women’s Property Acts ( Woodward v. 
Woodward (1863), 3 De G. J. & Sm. 672 ; Hwrell v. Horrell (1882), 46 J. P. 295). 
Where power was given to trustees to apply a certain proportion of a fund, 
settled to the separate use of a wife for life, with remainder to her children, 
for her advantage or benefit, it was held, in special circumstances, that the 
power authorised an advance to the husband on his personal security, for the 
purpose of setting him up in trade (Re Kershaw's Trusts (1868), L. R. 6 Eq. 
322). 

( p ) Re Home, Ex parte Home (1885), 54 L. T. 301. The waiver of her equity 
to a settlement is sufficient valuable consideration. 

(q) Butler v. Butler (1885), 16 Q. B. D. 374, 0. A, The husband could sue 
his wife in equity, independently of the Married Women’s Property Acts, on a 
contract with him by which she intended to bind property held to her separate 
use (ihid.). 
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Sect. 8. 
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Husband. 
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purpose of 
business. 


Husband and Wife. 

purchaser for value of her separate property or property belonging 
to her for her separate use (?). 

But the contract of a wife, even with her husband, is not 
effectual to bind non-separate property which can only be lawfully 
disposed of by deed acknowledged, unless the contract is by deed 
duly acknowledged (s). 

884 . The period of limitation runs both in favour of and against 
a wife in respect of any contract made with her husband (a), except 
that it does not run against her so long as interest is deemed to be 
paid by the husband, and the debt thereby to be kept alive, by reason 
of a gift or presumed gift to him of her income as it becomes 
due ( b ). 

885 . Any money or other estate (c) of a wife lent or entrusted 
to her husband for the purpose of a trade or business carried on by 
him (d) forms part of his assets in case of his bankruptcy, under 
reservation of her claim to a dividend as a creditor after, but not 
before, all claims of the other creditors for valuable consideration 
in money or money’s worth have been satisfied ( e ). 

This provision also applies where the husband dies insolvent and 
his widow seeks to prove against his estate in respect of a loan for 
the purpose of his- trade or business (/), but it does not affect the 
right of the widow, if she is the administratrix of her husband, to 
retain a debt due to her in respect of such a loan in priority to 
the other creditors (g ). 


(r) Ilewison v. Keg us (1803), 1(5 Beav. 094. 

(s) Williams v. Walker (1882), 9 Q. B. D. 07(5. fis to deeds acknowledged, 
see p. 381, ante. 

(a) Be Hastings {Lady), Hallett v. Hastings (1887), 35 Ch. D. 94, C. A. (loan 
by husband to wife on a verbal promise by her to repay the amount out of her 
separate estate ; debt held barred after Bix years) ; and see Lowe v. Fox (1885), 
15 Q. B. D. 667, C. A. ; and title Limitation of Actions. 


(6) Re Dixon, Hey ties v. Dixon , [1900] 2 Ch. 561, C. A. (loan by wife to husband 
at interost ; the Statute of Limitations does not run so long as they live together 
in amity, because a gift of the interest is presumed) ; and see p. 397, ante. 

(i c ) Be Donaldson , [1902] 2 I. R. 310 (loan of furniture for purpose of husband’s 
business held within the provision). 

(d) The burden does not lie on the wife of proving that the loan was not for 
the purpose of her husband’s trade or business (Be Cronmire , Ex parte Cronmire, 
[1901] 1 K. B. 480, C. A. ; contra , Be Q erase, Ex parte District Bank of London 
(1885), 16 Q. B. D. 700, which must be consideied overruled). 

(e) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 3. The 
section is not retrospective (Be Home, Ex parte H<me (1885), 54 L. T. 301), and 
it has no application to the equity of exoneration (see p. 405. ante) of a wife (Be 
Cronmire , Ex parte Cronmire, supra; Alexander v. Barnhill (1888), 21 L. R. Ir. 51 1 ). 
The statute does not contain any similar provision with regard to a loan by a 
husband to his wife for tho purpose of a separate trade or busine ss carried on by 
her, and it is doubtful whether, in such a case, he would be postponed to her 
other creditors. See, also, on the subject generally, title Bankruptcy and 
Insolvency, Vol. II., pp. 159, 222. 

(/) Be Leng , Tarn v. Emmerson, [1895] 1 Ch. 652, C. A. It must be considered 
a bankruptcy rule imported into administration of deceased insolvents’ estates 
by the Judicature Act, 1875 (38 & 39 Yict. c. 77), s. 10. The contrary has been 
held in Ireland (Moor'e v. Smith, [1895] 1 I. R. 512, C. A.). 

(g) Be May, Crawford v. May (1890), 45 Ch. D. 499; Be Ambler, Woodhead 
v. Ambler, [1905] 3 Ch, 697 1 Be Simpson, [1895] 1 I. R. 530. As to the right 
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886. Where a loan by a wife is for purposes unconnected with 
the trade or business of her husband, she may prove in his 
bankruptcy in competition with his other creditors, and is entitled to 
receive a dividend pari passu with them (h ) ; and where the loan is 
to a partnership firm of which the husband is a member, the wife 
may prove against the joint estate of the partners, and is entitled 
to receive a dividend pari passu with the other creditors of the 
firm (i). 

887. A wife may prove as a creditor in the bankruptcy of her 
husband, and is entitled to be paid pari passu with the other 
creditors, in respect of any contract with him which is outside the 
scope of the provision above referred to ( k ). 


Part VIII, — Wrongs of Wife during 

Coverture. 

Sect. 1 . — Crimes and Ojjenccs. 

888 . A husband is not criminally liable for the act of his wife 
except where the crime is committed by her at his instigation or 
command (/), or where she is in the position of his agent, and the 
ofience is committed in the course of the agency (m). In the case of 
certain statutory offences, where mens rea is not essential, the 
husband may be criminally liable for the act of his wife as his 
agent, though the offence is committed without his authority or 
connivance (m). 


of retainer, see title Executors and Administrators, Yol. XIV., pp. 256 
tt seq. 

(//) Re Clarlc, Foe parte Schulze , [1898] 2 Q. B. 330, C. A. ; Be Tidswdl, Ex parte 
Tidsu'dl (1887), 56 L. J. (q. R.) 548 ; Jilad.int< sh v. ]\yose , [1895] 1 Ch. 505. 

(?’) Be Tuff, Ex pa tie Evttiugham (1887), 19 Q. B. D. 88. If a wife is a 
partner with her husband, she will le postjoned to other creditors ( lit Childs 
(1874), 9 Ch. App. 508). 

(&) Bankiuptcy Act, 1883 (4G & 47 Viet. c. 52), s. 40 (4). This is so even in 
the case of a voluntary hond or covci ant (Be SUwart, Ex r arte Pottinyer (1878), 
8 Ch. D. 621, C. A.). 

(Z) On this subject generally, and as to where husband and wife are competent 
or compellable to give evidence against one another in criminal proceedings, see 
title Criminal Law and Procedure, Vol. IX., pp. 401, 402, 405 et seq. As to 
oflences against the laws relating to the customs and excise, see the Customs 
Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 240; and the Excise Manage- 
ment Act, 1841 (4 & 5 Viet. c. 20), s. 7. The rule that husband and wife cannot 
conspire together is based on the doctrine of the unity of the person. 

(m) If, tor instance, the wife of a dairyman, while in charge of the shop, 
watered the milk and sold it, her husband would be liable to be convicted under 
the Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 6, for selling 
adulterated milk, whether the adulteration was connived at or authorised by 
him or not {Brown v. Foot (1892), 66 L. T. 649). And see A.-G. v. Siddon 
(1830), 1 Cr. & J. 220; and A.-G. v. Biddle (1832), 2 Cr. & J. 493, as to 
offences against the revenue laws ; and R. v. Stephens (1866), L. R. 1 Q. B. 702 ; 
Barnes v. Abroyd (1872), L. R. 7 Q. B. 474, as to indictments for publio 
nuisances. See generally, title Agency, Vol. I., pp. 217 et seq. 
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A husband cannot conspire with his wife, but may be an accessory 
after the fact to a felony committed by her (n). 

889. A wife cannot conspire with her husband, nor be an 
accessory after the fact to a felony committed by him, nor can she 
be convicted of treason for receiving or assisting him knowing him 
to be a traitor (n). 

In certain classes of crimes it is a defence for the wife to show 
that she acted under the coercion of her husband, and his coercion 
will be presumed if the crime was committed in his presence (o). 

Subject to these exceptions, and to an exemption from criminal 
liability for any act done in respect of her husband’s property, 
except in certain circumstances ( p ), a married woman is subject to 
the ordinary criminal law (q). 

Sect. 2 — Torts. 

890. A married woman may be sued alone for damage or injury 
caused to any third person (r) by any tort committed by her during 
coverture, and any damages or costs recovered against her in any 
Buch action are payable out of her separate property, and not 
otherwise (*). 

891. Except in one case (t), a husband is liable to be sued 
jointly with his wife for any tort («) committed by her during the 

(u) Seo note (/), p. 435, ante . 

(«) The doctrine of coercion applies to larceny and most misdemeanours, but 
not to treason, murder, or robbery. See title Criminal Law and Procedure, 
Yol. IX.. p. 244 

( p) See title Criminal Law and Procedure, Yol. IX., pp. 338, 634, 680, 
772. 

(?) See note (J), p. 435, ante . 

(r) As to the right of husband and wife to sue one another for torts, see p. 460, 
post. As to torts generally, see title Tort. 

($) Married Women’s Propeity Act, 1882 (45 & 46 Yict. c. 75), s. 1 (2). 
As to property subject to a restraint on anticipation, see p. 366, ante, and as to 
the form of judgment, see lie Beauchamp , Ex parte Beauchamp , [1904] 1 K. B. 
572, C. A,, and p. 456, post. Before the 1st January, 1883, it was necessary to join 
the husband as defendant, but the liability for a tort survived against the wife 
personally in the event of her husband’s death, whether or not an action had 
t>een brought or judgment obtained in his lifetime ( Wright v. Leonard { 1861), 
1 1 C. B. (N. 3.) 258). The separate estate of a wife was not, generally speaking, 
liable for her torts ( IVa inford v. fleyl (1875), L. R. 20 E(j. 321), but the court 
would not discharge her, if taken in execution on the judgment, unless she 
satisfied it that she had no separate estate ( Ferguson v. Claynwrth (1844), 6 Q. B. 
269), and in one case, where a joint judgment had been obtained in respect of 
an assault by the wife, and the husband had obtained the protection of the 
Insolvent Debtors Act, the court refused to order the wife’s discharge, 
although she had no separate estate ( Larkin v. Marshall (1850), 4 Exch. 804). 
As to the liability in equity of the separate estate of a wife where she was 
guilty of fraud in dealing with or contracting in respect of it, see Vaughan 
v. VaudernUgen (1854), 2 Drew. 363; Re Lush's Trusts (1869), 4 Ch. App. 591; 
Hof mI ay v. Peters (No. 2) (i860), 28 Beav. 354. 

(t) Earle v. Kingsmte , [19ti0] 2 Ch. 585, 0. A.; see note (k), p. 438, post. 

( n ) Key tunrth v. ILU (1820 , 3 B. & Aid. 685 (trespass) ; (Jatleru/l v. Kenyon 
(1842', 3 Q. B. 310 conversion: refusal of wife to deliver on demand held 
sufficient evidence of a conversion for which both were liable) ; Larkin v. 
Marshall , supra (assault) ; Ferguson v. Clay worth, supra (slander) ; Head 
V. Briscoe (1833), 5 0. & P. 484 (libel); Vine y. Saunders (1837), 4 Bing. 
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coverture (v\ and he has no right of indemnity against her or her Sbot * *• 
separate property in respect of any damages or costs which may be Torts , 
recovered against him in any such action (x). 

892. The liability of the husband is not affected by the circum- Whew living 
stance that the tort is committed by the wife while permanently a P art * 
separated from him (a), unless she is living apart under a decree of 

judicial separation (b), or a separation order (c), but during a 
separation under any such decree or order the wife alone is liable 
for any wrongful act or omission, and for any costs incurred by 
her (d). 

893. The husband’s liability is, however, joint only. He cannot Effect of 
be sued alone, and is not liable at all after the death of the wife(<?), J^rc^or* 1 ' 
or a dissolution of the marriage (/*), or the granting of a decree judicial’ 

of judicial separation (.a), unless judgment has been obtained during reparation, 
the coverture, and before the granting of the decree in case of a 
judicial separation ; even though an action against them jointly may 

(n. C.) 96 (assault and falso imprisonment; joint act of husband and wife); 
ut ey v. Mitre Publishing Co. (1901), 17 T. L. fe. 720 (libel) : Wright v. Leonard 
(1861). 11 C. B. (N. s.) 258 (deceit unconnected with contract); Earle y, 

Kiagscote , [1900 | 2 Ch. 585, C. A. (fraudulent misrepresentation not the induce- 
ment to a contract); Seroka v. Kattenburg (1886), 17 Q. B. D. 177 (libel); 

Beaumont v. Kaye, [1904] 1 K. B. 292, 0. A. (libel). 

( v ) The Married Women's Property Act, 1882 (45 & 46 Viet. c. 75), has not 
affected the common law liability of the husband to be sued jointly with his 
wife for a tort. So held in Seroka v. Kattenburg , supra , followed by the Court 
of Appeal in Beaumont v. Kaye , supra, and Earle v. King scots, supra . The 
point, however, cannot be considered as finally and conclusively settled until 
a decision of the House of Lords is obtained. The foundation of the husband's 
common law liability was tho inability of the wife to be sued ; he was merely 
joined for conformity (see Capell v. Powell (1864), 17 O. B. (n. 8.) 743) ; and 
although the Married Women’s Property Act, 1882 (45 & 46 Viet. o. 75), con- 
tains no express provision relieving the husband, it does enable the wife to be 
sued alone, and so destroys tho foundation on which his liability rested ; see 
Cuenod v. Leslie, [1909] 1 K. B. 880, C. A., per Fletcher Moulton, L.J., at 

p. 886. 

( x ) There is no provision in the Married Women’s Property Act, 1882 (45 & 46 
Viet. o. 75), making the separate property of a wife primarily liable in respeot 
of her torts, as there is in respect of her ante-nuptial obligations [see ibid., s. 13), 

6uch as might have been expected on the assumption that the legislature really 
intended that the husband should continue to be liable. 

(a) Utley v. Mitre Publishing Co,, supra (wife living apart under a separa- 
tion deod with a large allowance : husband held jointly liable with her for 
a libel written and published by her without his knowledge) ; Ferguson v. 

Clay worth (1844), 6 Q. B. 269 (slander) ; Head v. Briscoe (1833), 5 C. & P. 

484 (libel). 

( b ) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 26. Possibly the 
same rule applies where the wife has obtained a protection order, but this is 
by no meaus clear (ibid., s. 21 ; Ramsden v. Brearley (1875), L, B. 10 Q. B 
147). 

(c) Summary Jurisdiction (Married Women) Act. 1895 (58 & 59 Viet. c. 39), 
s. 5 (a). 

(a) See notes (5) and (c), supra . 

je) Wright v. Leonard , supra ; Capell v. Powell , supra . 

(/) Capell v. Powell , supra . A dissolution of marriage, on the decree being 
made absolute, takes effect from the date of the decree nisi ; see Prole v. Suady 
(1868), 3 Ch. App. 220. 

(y) Cuenod v. Leslie, supra. 
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be pending at the time when the coverture ceases or the decree is 
granted (1i). 

894. Where a common law action is brought against husband 
and wife jointly for the wife’s tort, they cannot set up inconsistent 
defences (i). 

895. The joint liability of the husband extends to fraudulent 
misrepresentation for which an action of deceit will lie, except where 
the fraud is directly connected with a contract of the wife, and is 
the means of effecting, in the sense of obtaining, the contract, and 
is parcel of the same transaction (/c). In such case the husband 
cannot be joined and is under no liability ( k ), although the wife can 
now be sued for the fraud (/). 

896. Where a tort is committed by a wife by the express 
authority of her husband, or where she is in the position of his 
agent, and the tort is committed in the ordinary course of the 
agency, the husband and wife are liable jointly and severally 
therefor, and both or either of them may be sued, as in any other 
case of principal and agent (m). 


(h) Capettv. Powell (1864), 17 0. B. (n. s.) 743; Cuenod v. Leslie, [1909] 1 
K. B. 880, C. A. The action abates on the death of the wife, the dissolution of 
the marriage, or the grant of a decree of judicial separation. 

(t) Beaumont v. Kaye , [1904] 1 K. B. 292, C. A. (libel ; husband paid money 
into court, and wife denied liability. Held, that wife’s defence must be 
struck out). 

(&) Liverpool Adelphi Loan Association v. Fairhurst (1854), 9 Exch. 422 
(fraudulent representation by wife that she was sole and unmarried at the time 
of signing a promissory note as surety, whereby the plaintiff was induced to 
make an advance. Held, husband not liable); Wiiyht v. Leonard (1861), 
11 C. B. (N. 8.) 258 (fraudulent misrepresentation that a bill of exchange had 
been accepted by the husband, whereby the plaintiff was induced to discount 
the bill. Held, husband not liable) ; Cooper v. Witham (1668), 1 Ley. 247 
(wife, by representing herself unmarried, procured the plaintiff to go through 
a form of marriage with her. Held, husband not liable). Compare Earle v. 
Kwgscote, [1900] 2 Ch. 585, C. A. (plaintiff having lent money to the wife on 
her I. O. U., was subsequently asked by the wife to join her in purchasing 
some shares, and for that purpose to raise a sum of £2,000 ; plaintiff consented 
to raise the money when the shares had been purchased, and shortly afterwards, 
relying on a representation by the wife that she had bought the shares, signed 
and discounted two promissoiy notes for £1,000 each and handed the proceeds 
to the wife ; the wife had not in fact purchased any shares. Held, that as the 
fraudulent misrepresentation was not the means of effecting or inducing the 
contract, but was subsequent to and independent thereof, the husband was 
liable jointly with the wile for the fraud). As to misrepresentation generally. 
See title MISREPRESENTATION AND PllAUD. 

(/) Neither husband nor wife could be sued in such case before the Married 
Women’s Property Act, 1882 (45 & 46 Yict. c. 75), by reason of the wife’s 
incapacity to contract. 

(m) Taylor v. Green (1837), 8 C. & P. 316 (fraudulent misrepresentations to 
an intending purchaser as to the takings of a business managed by the wife on 
behalf of her husband; purchaser bought business on faith of the misrepresenta- 
tions. Held, that the husband was liable, and could be sued alone for the 
fraud); Mieil v. English (1NG6), 15 L. T. 249 (the wife assisted her husband in 
his trade, and generally gave orders to the men. Held, that the husband was 
liable for injuries to a servant sustained in consequence of riding in a defective 
cart by the wife’s directions). As to the liability generally of a principal for the 
nu ongs of his agent, see title Agency. Vol. I.. pt>. 211 el sea. 
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897. If a wife is sued alone, and judgment is obtained against 
her in respect of any tort during coverture, the judgment, though 
unsatisfied, is a bar to any subsequent proceedings against the 
husband ; and, in a case where they are jointly and severally liable, 
a judgment obtained against either is a bar to any subsequent 
proceedings against the other (n). 

Sect. 8. — Breaches of Trust. 

898. A married woman is liable in respect of, and to the extent 
of, her separate property (o), for any breach of trust or devastavit 
committed by her, being a trustee or executrix or administratrix, 
either before or after her marriage, as if the breach of trust or 
devastavit had been a breach of contract, and her husband is not 
subject to any liability in respect of any such breach of trust or 
devastavit unless he has acted or intermeddled in the trust or 
administration (p). 


Part IX. — Contracts for Separation. 

Sect. 1 . — Form and Validity. 

899. An agreement between husband and wife to live apart, 
whether with or without cause, is not ( q ) considered contrary to 
public policy, but is valid and enforceable, provided it is made in 
contemplation of, and is followed by, an immediate separation (?•)• 

900. But any agreement or settlement providing for the event 
of a future separation is void as being contrary to public policy (s), 

(n) Brinsmead v. Harrison (1872), L. It. 7 C. P. 547, Ex. Ch. ; But Hand y. 
Johnson (1854), 15 C. B. 145, 161. ^ This does not apply where both are sued, and 
a merely interlocutory judgment is entered against one in default of appearance 
or defence; see Pirn v. Coyle , [1903] 2 I. It. 457. 

(o) That is to say, separate property which is not subject to a restraint on 
anticipation; see pp. 369, 391, ante. 

( p ) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 1 (2), 21. 
Before this enactment, which is not retrospective, the separate estate of a 
married women was not, as a general rule, bound by her breach of trust or 
devastavit (see Wainford v. Heyl (1875), L. R. 20 Eq. 321 ; Davies v. Stan fort l 
(18S9), 61 L. T. 234), but her husband was liable whether he interfered in the 
trust or administration or not. See on this subject generally, title Trusts and 
Trustees. 

(q) This was not so formerly, voluntary separations being regarded as 
encroaching on the jurisdiction of the ecclesiastical courts in matrimonial 
causes, and it was only gradually that the courts of equity, in particular, 
ceased to regard such agreements as invalid; see Besant v. " Wood (1879), 12 
Ch. I). 605, per Jessel, M.R., at p. 620 ; Wilson v. Wilson (1848), 1 H. L. Cas. 
638 ; Wilson v. Wilson (1854), 6 H. L. Cas. 40; Hunt v. Hunt (1862), 4 De G. F. 
& J. 221. See also title Equity, Vol. XIII., p. 73. 

(r) Hunt v. Hunt , supra ; Wilson v. Wilson (1848), 1 H. L. Cas. 538; 
Vunsittart v. Vansittart (1858), 4 K. & J. 62, C. A. The execution by the 
husband of a separation deed at the request of a third person is a legal con- 
sideration for a promise by the third person to pay a sum of money towards the 
husband’s debts ( Jones v. Waite (1842), 9 Cl. & Pm. 101, H. L.). Por forms of 
agreements, see Encyclopedia of Forms and Precedents, Vol. II., pp. 424, 427. 

(a) Durant v. Titley (1819), 7 Price, 677, Ex. Ch. ; Hindley v. Westmeath 
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Sbot. l. and a contract, the terms of which apparently contemplate an 
Foim and immediate separation, is void unless a separation in fact at once 
Validity, takes place ( t ). It is necessary that the parties should actually 
cease to reside together. Ceasing cohabitation as man and wife is 
not sufficient (a). 

A covenant in a settlement before marriage to make a provision 
for the wife (6), or a condition for the cesser of her interest (c), in 
the event of a separation, is void as contemplating a future 
separation, and it is immaterial whether the settlement is made by 
the husband himself or by a third person (d). 

A clause in a separation deed providing that the payment of 
an annuity to the wife shall be suspended in the event of a 
reconciliation, during recohabitation, and resumed if the parties 
again separate, is void on the same ground (e) ; but a provision for 
the continuance of the trusts of the deed notwithstanding any 
agreement by the parties to live together again is valid (/). 

An agreement made on a reconciliation, the object of which is to 
put an end to an existing separation, is not, however, void 
merely because it contemplates and provides for the possibility that 
the parties will again become separated (g ). 


( Marquis ) (1827), G 35. & C. 200 ; Westmeath [Marquis) v. Salisbury (Marquis) 
(1831), 5 Bli. (n. s.) 339, H. L. ; Byrne v, Carew [Lord) (1849), 13 I. Eq. R. 1 ; 
II. v. W. (1857), 3 K. & J. 382; Procter v. Bobinson (1866), 14 W. R. 381; 
Westmeath {Marquis) v. Westmeath [Marchioness) (1830), 1 Dow & Cl. 519, H. L. ; 
lie Moore , Trafford v. Maconochie (1888), 39 Ch. D. 116, C. A.; lie Morgan , 
Dowson v. Davey (1910), 26 T. L. R. 398. Rodney [Lord) v. Chambers (1802), 
2 East, 283, is no longer law. 

(t) Bindley v. Mulloney (1869), L. R. 7 Eq. 343 ; Hindley v. Westmeath 
[Marquis) (1827), 6 B. & C. 200. 

( g) Westmeath [Marquis) v. Salisbury ( Marquis), supra ; Westmeath [Marquis) 
y. Westmeath [Marchioness), supra; Hindley v. Westmeath [Marquis), supra. 

[b) Cocksedge v. Cocksedge (1844), 14 Sim. 244, (1845), 5 Hare, 397 ; but see 
contra, Hoare v. Hoars (1790), 2 Ridg. Pari. Rep. 268. 

(c) Merrywenthery. Jones (1864), 4 Giff. 509. 

(d) Cartwright v. Cartwright (1853), 3 De G. M. & G. 982, 0. A. (settlement 
by husband’s father in trust for the separate use of wife, but in the event of a 
separation taking place, the rents and profits from the time of the separation to 
be paid to husband, held void). Compare Be Hope Johnstone , Hope Johnstone v. 
Hope Johnstone, [1904] 1 Ch. 470, where a trust for the benefit of wife so long 
as she should continue to cohabit with her husband, and a gift over to husband 
in the event of cohabitation ceasing, was held valid as being a conditional 
limitation, and not a gift defeasible on a void condition. 

[e) Westmeath [Earl) v. Westmeath (CWn£ 6«3)(1821), Jac. 126, at p. 1*10 ; Byrne 
v. Carew [Lord), supra ; compare Re Charlton , Bracey v. Shirwin, [191 1] W. N. 54. 

(/) Wilson v. Mushett (1832), 3 B. & Ad. 743 ; Webster v. Webster (1853), 4 
De G. M. & G. 437, C. A. ; Byrne v. Carew [Lord), supra. 

(y) Vandergucht v. De Blaquiere (1839), 5 My. & Cr. 229, 244; Harrison v. 
Harrison , [1910] 1 K. B. 35 (agreement between husband and wife, living 
apart under a separation order, to resume cohabitation, the husband covenanting 
to pay the wife £150 in the event of a fresh separation order being made at her 
instance. Held, that the agreement was valid, and, a separation order having 
been made, that the wife was entitled to recover the £150) ; and see Jodrell 
v. Jodrell (1845), 9 Beav. 45, where, on a suit for divorce, it was arranged 
that the husband should assign a house to trustees for the accommodation 
of the wife and children, and allow her £4,000 a year for her separate use 
to keep up the establishment, the husband to be at liberty to reside in the 
house and partake of the benefit of the establishment so long as he desired to 



Part IX. — Contracts fob separation. 

901. Where an agreement for separation is made in the con- 
templation of a renewal or continuance of illicit intercourse by both 
parties (ft), or by one of the parties to the knowledge of the 
other (ft), it is void ; and where it is made in the contemplation of 
a renewal or continuance of such intercourse by one of the parties 
only, it is voidable, and will be set aside at the instance of the 
other party ( i ). 

An agreement made with the object of facilitating proceedings 
for divorce is absolutely void (ft). 

902. A contract for separation is not invalid because it is 
entered into by way of compromise of criminal proceedings between 
husband and wife for assault or other misdemeanour (Z). 

An agreement for separation will always be presumed to be legal 
until the contrary is proved*, the burden of proving illegality lying 
on the person alleging it (m). 

903. No particular formality is necessary for the validity of a 
contract for separation ( n ). It is usually made by deed, with or 
without the intervention of trustees for the wife, trustees not 
being necessary, but a mere oral agreement between husband and 
wife is binding (n). 

An executory contract for separation, generally called separation 
articles, may be specifically enforced ( o ). There is, however, an 
important difference as regards illegal provisions between separa- 
tion articles and a separation deed. If any portion of an executory 
contract is contrary to public policy or otherwise illegal, specific 
performance will not be granted of any part of it(p), whereas, if 
some of the clauses in a separation deed are legal and others illegal, 
those which are legal will be enforced by the courts (q). 


do so. Held, that the arrangement was not invalid as providing for a futuro 
separation. 

(h) Fearon v. Aylesford {Earl) (1885), 14 Q. B. D. 792, C. A. 

(t) Evans v. Carrington (1860), 2 De G. F. & J. 481. 

(ft) Hope v. Hope (1857^, 8 De G. M. & G. 731, 0. A. Such an agreement, 
though made abroad, in a country in which it is valid, will not be enforced 
here in respect of any portion thereof, the consideration being contrary to public 
policy {ibid.). See also title Conflict of Laws, Yol. VI., p. 244. 

(/) McGregor v. McGregor (1888), 21 Q. B. D. 424, C. A. ; El worthy v. Bird 
(1825), 2 Sim. & St. 372. It is otherwise, in the case of a felony; see title 
Contract, Yol. VII., p. 399. 

(m) Jones v. Waite (1842), 9 Cl. & Fin. 101, H. L. ; Clough v. Lambert (1839), 
10 Sim. 174. A separation deed may be partly valid and partly invalid (B. v. 
B. (1892), 8 T. L. K. 636). 

(n) McGregor v. McGregor , supra ; Aldridge v. Aldridge (1888), 13 P. D. 210; 
Sweet v. Sweet , [1895] 1 Q. B. 12. The intervention of a trustee was formerly 
necessary owing to tne inability of a wife to contract with her husband (see 
Walrond v. Wulrond (1858), John. 18), and also in 6ome cases because tney 
could not convey property directly to one another. The former disability was 
removed by the Married Women's Property Act, 1882 (45 & 46 Viet. c. 75), and 
the latter by the Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. 
c. 41), s. 50 ; see pp. 391, 432, ante. 

(o) Wilson v. Wilson (1848), 1 H. L. Cas. 538 ; Vansittart v. Vansittart (1858), 
4 K. & J. 62, C. A. 

(p) Vansittart v. Vansittart , sv/pra; Walrond v. Walrond , supra; and see, 
generally, title Specific Performance. 

{q) Hamilton v. Hector (1872), L. R. 13 Eq. 511. 
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904. A wife cannot by a separation deed or contract bind property 
which she is restrained from anticipating (r) ; nor can she make 
any disposition of, nor release, any of her property without com- 
plying with the formalities which would be required in ordinary 
circumstances (s). It may be necessary, therefore, where her 
non-separate property is dealt with, that she should be separately 
examined and the deed acknowledged (s). 

905. If one of the parties to a contract for separation is induced 
to enter into it by fraudulent misrepresentations in reference to 
material facts, such as the previous misconduct of the other 
party, or in ignorance of such facts, fraudulently concealed, the 
contract is voidable at the instance of the party deceived ( t ). This 
rule applies even where it is agreed that all past causes of com- 
plaint shall be condoned, if the contract is made in reliance on a 
positive assertion of innocence (a). But it must appear that the 
contract was induced by the fraud (b). A fraudulent misrepresenta- 
tion which is not believed is no ground for setting it aside (c). 

906. A wife is not bound by a separation agreement to which 
she is induced to consent by threats of violence (cl) or other undue 
pressure (c) on the part of the husband. Threats of proceedings 
for a dissolution or nullity of the marriage, or for a judicial 
separation, are not, however, such duress as will entitle either party 
to resist performance of an agreement for separation, even in the 
case of a threat by the wife of a nullity suit on the ground of the 
husband’s impotence (/). 


(r) IVahond v. JValrond (1858), John. 18; Bee pp. 363 et scq. t ante. 

(a) Cahill v. Cahill (1883), 8 App. Cas. 420 ; Harle y. Jarman , [1895] 2 Oil. 
419 (the deed, executed in 1875, provided for the payment of an annuity to the 
wife, who covenanted that she would, when discovert, release a reversionary 
life interest in real and personal property to which she was entitled. Held, that 
she was not bound to release the interest after the husband’s death, though she 
had been duly paid the annuity, the deed not having been acknowledged). As 
to when a deed acknowledged is necessary, see pp. 323 et sey., ante t and title Beal 
Property and Chattels Beal. 

(t) Evans v. Carrington (1860), 2 De G. F. & J. 481 (deed executed by 
husband in ignorance of wife’s previous adultery, fraudulently concealed) ; 
Evans v. Edmonds (1853), 13 C. B. 777 (wife’s trustee represented that she was 
virtuous and moral, whereas he had committed adultery with her. Held, void- 
able, though it was not shown that the wife was privy to the misrepresentation). 
Compare Field v. Serves (1804), 1 Bos. & P. (n. it.) 121 ; and see Crabb v. 
Crabb (1868), L. K. 1 P. & D. 601, where it was held that the wife was not 
bound by a separation agreement because the husband never had any intention 
of fulfilling it ; and see, generally, title Misrepresentation and Fraud. 

(a) Brown v. Brown (1868), L. B. 7 Eq. 185 (covenant by husband to condone 
all past causes of complaint and take no proceedings in reference to them, wife 
positively asserting her innocence). 

(b) Kendall y. Webster (1862), 1 H. & C. 440. 

fc) Wasteneys v. Wasteneys , [1900] A. C. 446, P. 0. 

(a) Lambert v. Lambert (1767), 2 Bro. Pari. Cas. 18. 

(e) Adamson v. Adamson (1907), 23 T. L. B. 434 (the husband and his 
solicitor told the wife that the only way to get any money was to sign the 
agreement, otherwise the husband would leave her, and she would get nothing ; 
she had no independent advice. Held, that she was not bound by the agree- 
ment). And see Crabb v. Crabb , supra . 

(/) Wilson v. TT T i7son (1848), 1 H. L. Cas. 538, 572. 



Part IX. — Contracts for Separation. 


448 


907. Before 1873, any provision in a separation deed by which 
the husband agreed to give up the custody or control of any of his 
infant children to the wife was void (g ). Such a provision is not 
now necessarily invalid, but it will not be enforced if the court is 
of opinion that it is not for the benefit of the children to give effect 
to it (h). 

908. A separation deed or agreement was formerly regarded as 
voluntary unless there was some valuable consideration on both 
sides (i) beyond the mere covenants or promises to live apart and 
not molest one another, such as, on the wife’s part, a covenant by 
her trustees to indemnify the husband against her debts (/c), or a 
release of her dower (/), or a compromise or abandonment of legal 
proceedings against the husband (??i), and, on the husband’s part, a 
covenant to pay the wife an annuity, or a release by him of his 
marital rights with respect to her property (n) ; and although a 


(g) As to custody of children, seo title Infants and Children. 

(h) Custody of Infants Act, 1873 (36 Viet. c. 12), s. 2 ; and see p. 449, post. 

(i) In Qibbs v. Harding (1870), 5 Ch. App. 330, it was held that a provision 
that each of the parties should pay half the costs incidental to the agreement 
for separation was sufficient consideration to support a suit for specific 
performance. 

( k ) Stephens v. Olive (1786), 2 Bro. C. C. 90 ; Worrall v. Jacob (1817), 3 Mer. 
256 (such a covenant held valuable consideration as regards creditors) ; Wellesley 
v. Wellesley (1839), 10 Sim. 256 (although the covenant by the trustee was con- 
ditional on the husband securing payment of an annuity to the wife) ; Wilson 
v. Wilson (18-18), 1 H. L. Cas. 538 v or a covenant by a third person to pay the 
h sband’s debts). A covenant by the wife herself to indemnify the husband 
against her own and her daughter’s debts was held insufficient consideration to 
entitle her to specific performance, where she had no separate property, except 
such as she was restrained from anticipating ( Walrond v. Walrmd (1858), 
John. 18) ; but compare McGregor v. McGregor (1888), 21 Q. B. D. 424, C. A. 
A trustee’s covenant to indemnify the husband against his wife’s debts was of 
little practical value, because a wife separated from her husband by mutual 
agreement has, generally speaking, no authority to pledge his credit (see 
pp. 424, 426, ante). 

(/) dee v. Thurlow (1824), 2 B. & C. 547, 553 (release of jointure or dower). 

(m) Hobbs v. 1 lull (1788), 1 Cox, Eq. Cas. 445 (husband guilty of adultery; 
waiver by wife of her right to alimony held sufficient consideration as 
against creditors to support a settlement of realty on her to the amount 
of £300 a year); Wilson v. Wilson , supra (compromise of nullitv suit held 
sufficient consid(3ration for a settlement of property) ; Crouch v. Waller (1859), 
4 De G. & J. 302 (action by wife’s mother against husband for necessaries 
furnished to wife; reference to arbitiation; execution of separation deed in 
pursuance of award. Held, sufficient valuable consideration to support trusts in 
the wife’s favour); Vandttart v. Vansdtart (1858), 4 K & J. 62, 0. A., and 
Jodrell v. Jodrell (1845), 9 Beav. 45 (abandonment of suit for divorce held 
sufficient consideration to support a suit for specific performance) ; McGregor v. 
McGregor , supra (compromise of cross-summonses for assault) ; Hart v. Hart 
(1881), 18 Ch. D. 670 (compromise of divorce suit held sufficient consideration 
for specific performance); Aldridge v. Aldridge (1888), 13 P. D. 210 (mutual 
agreement not to sue for nullity of marriage held a bar to such a suit, though 
the contract was not by deed, the promise by each not to sue being sufficient 
valuable consideration for the promise by the other) ; Hulsey . Hulse (1910), 103 
L. T. 804 (wife refrained from taking proceedings for assault when legally 
entitled to do so. Held, sufficient consideration). And see Re Pope. Ex parte 
Dichsee, [1908] 2 K. B. 169, 0. A. 

(n) Logan v. Birkett (1833), 1 My. & K. 220 (release by husband of his marital 
rights in respect of the wife’s subsequently acquired property held sufficient 
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voluntary deed, when executed, was binding as between the husband 
and wife (o), it operated only as a voluntary settlement as regards 
creditors ( p ) and subsequent purchasers ( q ); and, further, specific 
performance would not be decreed of an executory agreement for 
separation, unless there was valuable consideration (r). 

This principle seems to have been founded partly on the 
incapacity of husband and wife to contract with one another (s), 
and partly on the view formerly held that separations by agreement 
were contrary to public policy (£), but it may now be considered 
obsolete, the mere agreement to live apart being sufficient valuable 
consideration, whether for the purpose of enforcing specific per- 
formance of separation articles, no part of which is contrary to 
public policy ( u ), or for supporting a separation deed or agreement 
against creditors and subsequent purchasers (a). 

Even when some other valuable consideration was regarded as 
necessary, an agreement to execute a separation deed with the 
usual clauses would be specifically enforced, because a covenant by 
the wife’s trustee to indemnify the husband against her debts was 
a usual clause (b). 

Sect. 2. — Construction and Operation . 

909. The term “ usual ” in an agreement entered into for the 
execution of a separation deed, with the usual covenants and clauses, 
is construed with reference to the surrounding circumstances, and 
to the practice and custom of conveyancers in such cases ( c ). 

The usual clauses include mutual covenants not to sue for a 
restitution of conjugal rights, a covenant by the husband to permit 
the wife to live separate and apart without molestation or interference 
by him, and a covenant by the wife or her trustee to indemnify the 
husband against debts contracted by her during the separation (d). 

consideration for her covenant to pay him an annuity out of property limited to 
her separate use); Marshall v. Marshall (1879), 5 P. D. 19 (renunciation by 
husband of marital rights held sufficient valuable consideration to support tho 
wife’s engagements with him). 

(o) Frampton v. Frampton (1841), 4 Beav. 287 ; Fiiztr v. Fitzer (1743), 2 Atk 
611. 

(p) Fitzer v. Fitzer , supra; Clough v. Lambert (1839), 10 Sim. 174. 

(7) Cowx v. Foster (1860), 1 John. & H. 30. 

(r) Wilson v. Wilson (1848), 1 H. L. Gas. 638, 674; Wulrond v. Walrond 
(1858), John. 18. 

(») Walrond v. Walrond, supra . 

f t) Logan v. Birhett (1833), 1 My. & K 220. 

lu) See p. 439, ante. 

(a) See he Weston , Davies v. Tagart , [1900] 2 Ch. 164 (wife’s living apart in 
pursuance of her covenant held valuable consideration, and sufficient to sup- 
port an assignment of property to trustees for her benefit against the husband’s 
trustee in bankruptcy); Aldridge v. Aldridge (1888), 13 P. D. 210 (mutual 
agreements to live apart and not sue one another for nullity of the marriage. 
Held, that the agreement of each was sufficient valuable consideration to 
support the agreement by the other not to sue). And see McGregor v. 
McGregor (1888), 21 Q. B. D. 424, 0. A. 

(b) Gibbs v. Harding (1870), 5 Ch. App. 336. 

(c) Hurt v. Hart (1881), 18 Ch. D. 670, 687. 

(d) Wilson v. Wilson (1854), 5 H. L. Cas. 40 ; Hart v. Hart, supra , at p. 684 ; 
Gibbs v. Harding , supra. The wife’s own covenant of indemnity against her 
debts is probably now all that can be required. 
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A (lum casta clause is not a “ usual clause,” whether in a 
separation agreed to as part of a compromise of a divorce suit (e) 
or otherwise (/). 

910 . Where a wife has acted on a deed of separation and 
accepted benefits under it, she will be estopped from denying that 
she has contracted, although the covenants are expressed to. be 
made by her trustee alone, and a recital in a deed to which she is a 
party of an agreement to live separate is sufficient evidence of a 
contract by her to that effect ( [g ). 

911 . A covenant by the husband to allow the wife to live apart 
without molestation (h), or by the wife not to molest or interfere 
with the husband (0, is broken by the institution of proceedings by 
the covenantor for a restitution of conjugal rights. But to sue for 
a judicial separation is not a breach of such covenant (/c).. 

To amount to molestation something must be done with the 
intention of annoying, and it must be an annoyance in fact (£). 
Adultery by the wife, even if followed by the birth of an illegitimate 
child, is not of itself a breach of a covenant not to molest the husband, 
but it is molestation to put such child forward as legitimate, especially 
if it is done with the intention of claiming a title or property (m). 
Whether the institution of divorce proceedings by a husband is a 
molestation of the wife by him depends upon whether the proceedings 
are taken with the intention of annoying her (n). 

912 . A covenant in general terms to indemnify the husband 
against the wife’s debts extends to costs incurred by the husband in 
defending actions on her contracts for necessaries (o) ; and a covenant 
of indemnity against debts which the wife had then contracted, or 
should thereafter during the separation contract, includes debts for 
necessaries contracted by the wife as agent for the husband while 
they were living together ( p). But the indemnity is confined to 
debts contracted during the separation unless the contrary is 
expressed (p). 

913 . The extent to which the provisions of a separation deed 
are to be regarded as permanent, and how far they are to be 


(e) Hart v. Hart (1881), 18 Ch. D. 670. 

(/) Fearon v. Ayle&ford {Earl) (1885), 14 Q. B. D. 792, C. A. ; Gandy v. 
Gandy (1882), 7 P. D. 168, 0. A. 

(g) Clark v. Clark (1885), 10 P. D. 188, 0. A.; lie Weston, Davies v. 'fag art, 
[1900] 2 Ch. 164. Williams v. Bailey (1866), L. R. 2 Eq. 731, contra , is no longer 
Jaw. As to the appointment of a new trustee of a separation deed, see He 
Matthews (1859), 26 Beav. 463. As to estoppel by deed, see title Estoppel, 
Vol. XIII., pp. 365 et sea ., post . 

(//) Wilson v. Wilson (1854), 5 H. L. Cas. 40, per Lord St. Leonards, at p. 62. 

Q) Besant v. Wood (1879), 12 Ch. D. 605. 

[fy Thomas v. Everard (1861), 6 H. & N. 448 (covenant by wife not to molest 
or disturb the husband). 

(/) Fearon v. Aylesford (Earl), supra; Hunt v. Hunt , [1897] 2 Q. B. 547, 
0. A. ; and see Besant v. Wood, supra . 

! m) Fearon v. Aylesford (Earl), supra . 

n) Hunt v. Hunt, supra (divorce proceedings by husband abroad. Held not a 
molestation in the absence of an intention to annoy). 

(o) Duffield v. Scott (1789), 3 Term Rep. 374. 

( p) Summers v. Ball (1841), 8 M. & W. 596. 
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construed as limited to the period during which the separation 
continues, depends on the intention of the parties, to be ascertained 
from the terms of the deed as a whole and the circumstances of the 
particular case (q). 

Provisions relating to the settlement of property will be construed 
as permanent unless a contrary intention plainly appears (r). 

A covenant by the husband for payment of an annuity to 
the wife will be construed as permanent, or as limited to the time 
during which they remain separated, according to the expressed or 
presumed intention of the parties ( $ ). The fact that he covenants 
to pay the annuity during the life of the wife is some indication of 
an intention that it should be permanent, but is not conclusive (s). 

Where a covenant for the payment of an annuity to the wife is 
regarded as a permanent provision, it is enforceable against the 
executors or administrators of the husband after his death ( t ). 


(q) Handle v. Qould (1S57), 8 E. & B. 457 ; Rowell v. Rowell , [1900] 1 Q. B. 
9 ; Wilson v. Mushett (1832), 3 B. & Ad. 743 ; and see p. 452, post . 

(r) Ruffles v. Alston (1875), L. It. 19 Eq. 539 (wife entitled to money secured 
by her brother’s promissory noto ; on a separation the brother covenanted to 
hold the money in trust for the wife and husband successively for their lives, 
and then for the children. Held, a permanent settlement); Negus v. Forster 
(1882), 46 L. T. 675, C. A. ; Re Spark's Trusts } Spark v. Massey , [1904] 1 Ch. 
451 ; compromised, [1904] 2 Ch. 121, C. A. (funds vested in trustee in trust for 
wife and children held a permanent settlement). But see O'Malley v. Please 
(1869), 20 L. T. 899. 

(j?) Goslin v. Clark (1862), 12 C. B. (n. s.) 681 (covenant to pay annuity 
during life of wife held permanent); Clough v. Lambert (1839), 10 Sim. 174; 
Randle v. Gould , supra (covenant to pay the wife 10a. a week for life, 
with a provision that if the parties should agree in writing to cohabit, and 
should cohabit for a month, the deed should be void. Held, that the express 
provision excluded any implied provision that the payments should cease on a 
reconciliation, and that the husband continued liable on the covenant though 
the parties had been reconciled and had cohabited without any agreement in 
writing for six months); Rowell v. Rowell , supra; Nicol v. Nicol (1886), 31 
Ch. D. 524, C. A. (agreement that in the event of a decree for judicial separa- 
tion the wife should enjoy certain furniture during her fife; separation 
decreed. Held, that the agreement was limited to the period of the separation, 
and was at an end on the resumption of cohabitation) ; Negus v. Forster , 
supra (covenant for payment of annuity held permanent); Chapman v. Guest 
(1887), 3 T. L. B. 438. In Crouch v. Waller (1859), 4 De G. & J. 302, there 
were two deeds, one providing that the parties should not molest one another, 
for the indemnity of the husband against the wife’s debts and for the support 
of the children in her custody, to be void on the resumption of cohabitation, 
and the other for payment of an annuity to the wife for her separate use. Held, 
that the annuity deed was permanent, and the husband’s liability thereunder 
was not affected by a resumption of cohabitation); Re Gilling , Procter v. Watkins 
(1905), 74 L. J. (ch.) 335 (covenant for payment of annuity for the sole and 
separate use of the wife during her life, “if she should so long continue to 
live separate and apart,” for her maintenance and support. Held, that the 
liability under the covenant ceased on the death of the husband); and see 
note (t\ infra . 

(t) Clough v. Lambert , supra; Atkinson v. Litilewood (1874), L. B. 18 
Eq. 595; compare Re Gilling , Procter v. Watkins , supra . Where there was 
a provision for payment of an annuity to the wife without power of anticipa- 
tion, the husband to have power at the end of twelve months to give notice 
of his intention to reduce the amount, and, in the event of no agreement being 
come to within one month after the notice, the arrangement to be at an end, 
and the wife waived notice of the intention to reduce, and received smaller sums 
from time to time, but no definite arrangement was come to, it was held that 
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An annuity for the maintenance and support of the wife payable Sect. 2 . 
under a separation deed accrues de die in diem , and is apportionable Construe- 
in the event of the death of the wife between the dates fixed for the tlon and 
payment of instalments (a), but such an annuity is not assignable by Operation, 
her (b). The husband is entitled to deduct income tax from payments 
in respect of such an annuity (c). 

914. A trust in a separation deed for the benefit of the children Trust for 
of the marriage is construed, primd facie , as including only children benefit of 
born or conceived prior to the separation, and not those who may chlldren * 
be born after a reconciliation and resumption of cohabitation (d). 

915. A covenant or agreement by either party not to take subsequent 
proceedings for a divorce or judicial separation on the ground of misconduct, 
any offence previously committed is not a bar to proceedings in the 

event of subsequent misconduct (e). 

There is no implied condition in a contract for separation that subsequent 
the wife will remain chaste (/), and in the absence of a dam casta adultery by 
clause the subsequent adultery of the wife is no defence, either at law wife * 
or in equity, to an action against the husband on his covenant to 
pay her an annuity (g). 

916. A covenant by the wife not to claim alimony in excess of Misconduct 
the amount of an annuity agreed upon is not affected by subsequent by husband, 
misconduct of the husband of a nature similar to that which brought 

about the separation ; but misconduct on his part of a kind entirely 
different from any in contemplation of the parties at the time of the 
separation will preclude him from setting up the deed(fo). 

A covenant by the wife not to sue for increased alimony in the covenant not 

to sue for 

increased 

the notice was a mere formality which could be waive 1 by the wife, and that alimony, 
she was not entitled to claim arrears of the annuity as originally agreed upon, 
the waiver not being an anticipation [Macnaghten v. Paterson , [1907] A. C. 483, 

P. C.). 

(а) Apportionment Act, 1870 (33 & 34 Viet. c. 35), ss. 2, 3 ; Howell v. Han - 
forth (1115), 2 Wm. Bl. 1016. As to apportionment of annuities generally, see 
title Rentciiarges and Annuities. 

(б) Hyde v. Price (1797), 3 Ves. 437. 

(c) Re Barry' 8 Trusts , Barry v. Smart, [1906] 1 Ch. 768; affirmed, [1906] 2 
Ch. 35S, C. A. As to deduction of income tax generally, see title Income Tax, 
pp. 662, 677, post. 

( d ) Hulme v. Chitty (1846), 9 Beav. 437 ; and see Re Spark's Trusts , Spark v. 

Massey , [1904] 1 Ch. 451 ; compromised, [1904] 2 Ch. 121, 0. A. 

(e) Gandy v. Gandy (1882), 7 P. D. 168, C. A.; Kunski v. Kunski (1907), 23 
T. Jj. R. 615 ; see also Dowling v. Dowling , [1898] P. 228; and pp. 451,486, post . 

Where the wife covenanted not to sue for restitution of conjugal rights before 
1913, and the husband to pay her maintenance, and in 1909 he informed her 
that he did not intend to pay any longer or to resume cohabitation in 1913 or 
at all, it was held that the wife could sue for restitution of conjugal rights 
( Waller v. Waller (1910), 26 T. L. R. 223). 

(/) Fearon v. Aylesford ( Earl ) (1885), 14 Q. B. D. 792, C. A. ; Scholey v. 

Goodman (1823), 8 Moore (c. P.), 350; and see p, 445, ante. 

( g ) Wasteneys v. Wasteneys , [1900] A. 0. 446, P. C. ; Sweet v. Sweet , [1895] 1 

Q. B. 12 ; Hart v. Hart (1881), 18 Ch. D. 670 ; Fearon v. Aylesford (Fart), supra : 

Jet v. Thurlow (1824), 2 B. & 0. 547 ; Baynon v. Batley (1832), 8 Bing. 256. 

(//) Morrall v. Morrall (1881), 6 P. D. 98 (no previous misconduct; subsequent 
incestuous adultery) ; Gandy v. Gandy, supra , per Cotton, L. J., at p. 175. 
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event of subsequent misconduct of the husband will not be 
implied ( i ). 

917. A breach of the provisions of a contract for separation does 
not preclude the party committing the breach from setting up and 
enforcing the contract, unless the breach is of such a deliberate and 
substantial nature as to amount to a repudiation of the contract ( k ). 

Covenants by the husband for the payment of an annuity to the 
wife, and by the wife not to molest the husband, will be construed 
as independent covenants in the absence of an express provision 
making one dependent on the other ( l ). The same rule applies to 
covenants by the husband for payment of an annuity and by the 
wife to maintain the children committed to her custody (m). 

918. A separation deed does not deprive the wife of her right to 
dower (?i), unless there is an express declaration of an intention to 
that effect (o) ; and a covenant by the wife to receive an annuity 
secured by the deed in satisfaction ot her dower and thirds does not 
deprive her of her share of the husband’s personal estate ( p ) in the 
event of bis death intestate (o). On the other hand, a provision 
that the wife surviving shall be entitled to dower and thirds in 
respect of all realty and personalty of which the husband may die 
possessed will not be construed as a covenant by the husband to 
leave her any portion of his real or personal estate, but merely as a 
declaration that she shall be in the same position in respect of her 
claims to his property as if there had been no separation, her claim, 
therefore, being subject to his will ( q ). 

919. Whether a bequest by the will of the husband operates as 
a satisfaction of an annuity which he has contracted to pay to the 
wife by a separation deed depends upon the ordinary rules as to 
the satisfaction of debts by legacies (r). 


{%) Bishop v. Bishop, Judkins v. Judkins , [1897] P. 138, 0. A. 

(Jc) Durand v. Durand (1789), 2 Cox, Eq. Cas. 207; Besnnt v. Wood (1879), 
12 Ch. D. 605, 627 ; Kunski v. Kunski (1898), 68 L. J. (p.) 18 (default by husband 
in payment of weekly allowance not sufficient to prevent rum setting up the 
contract) ; Kennedy v. Kennedy , [1907] P. 49 (husband ceased to pay allowance, 
and expressed his intention to make no further payments. Held, a repudiation, 
and a decree for restitution of conjugal rights granted to the wife) ; Balcombe v. 
Balcombe, [1908] P. 176. 

(1) Fearon v. Aylesford {Earl) (1885), 14 Q. B. D. 792, C. A., where molesta- 
tion by the wife was held no defence to an action for recovery of the annuity. The 
only remedy in such a case is a counterclaim for the breach of covenant. In 
Jet v. Thurlow (1824), 2 B. & 0. 547, it was held that proceedings for the resti- 
tution of conjugal rights by the wife constituted no answer to an action by her 
trustees for arrears of an annuity agreed to be paid by the husband ; but it 
would probably now be held that suing for the restitution of conjugal rights is 
such a breach as to amount to a repudiation of the entire contract for separation. 

{m) Crouch v. Waller (1859), 4 De G. & J. 302, where the wife was held unfit 
to have the custody of the children. 

(n) See title Beal Property and Chattels Beal. As to jointure, see 
Momington {Countess) v. Momington {E&rl) (1849), 18 L. J. (oh.) 442. 

i o) Blatter v. Slatter (1834), 1 Y. & 0. (ex.) 28. 
p) See title Descent and Distribution, Yol. XI., pp. 16 et seq . 
q) Cochran v. Chraham (1811), 19 Yes. 63. 

r) Atkinson v. Littlewood (1874), L. B. 18 Eq. 695 (bequest of annuity of 
same amount as under separation deed. Held, tnat the widow was put to her 
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920. The court will not refuse to decree the specific performance Sect. 2. 
of articles of separation because it is provided that the wife shall Construe- 
have the custody or control of children of the marriage ($). But the tion and 
court may refuse to enforce any provision in a separation deed or Op erati on, 
contract with regard to the custody or control of the children which provisions 
it may consider not to be for their benefit (t). as to custody 

A husband does not commit a breach of a covenant to allow a <* child ren. 
child to reside with his wife, if he joins in an application to the 
court to remove the child from her custody on the ground of her 
unfitness (a). 

A provision that the wife shall have free access to the children 
remaining in the custody of the husband does not preclude him 
from taking them with him to any place to which he is ordered in 
the course of military duties, though the effect may be to deprive 
the wife of her right of access (b). 

A covenant by the husband to maintain children, of whom it is 
agreed that he shall have the custody, is binding although he may 
be deprived by the court of their custody (c). 

Where the wife undertakes to support children in her custody, 
and the husband covenants to pay her an annuity, his liability on 
the covenant is not affected by the fact that the children are 
removed from her custody on the ground of her unfitness (d). 

election); 11 or loch v. Wiggins, Wiggins v. H or lock (1888), 39 Cli. D. 142,0. A. 

(separation deed and will contemporaneous. Legacy held not a satisfaction) ; 

Coates v. Coates, [1898J 1 I. R. 258 (covenant to pay 15*. a week for life; bequest 
of 12*. a week for life and the use of a house and furniture. Held, not a 
satisfaction); and see generally, titles Equity, Vol. XIII., pp. 128 et eeq. : 

W ILLS. 

(*) Hart v. Hart (1881), 18 Ch. D. 670. 

(f) See p. 443, ante; Besant v. Wood (1879), 12 Ch. D. 605, 629. Where it 
was agreed that the wife should have the custody of a child eight years old 
for eleven months in each year, and the wife held and promulgated atheistic 
opinions and refused to allow any religious instruction to be given to the child, 
and had published an obscene book, it was held that there were sufficient 
grounds for removing the custody from her, notwithstanding the agreement 
(He Besant (1879), 11 Ch. D. 508, C. A.). In Hamilton v. [lector (1872), L. R. 13 
Eq. 511 ; Hamilton v. Hector (1871), G Ch. App 701, a provision that the children 
should remain at schools to be selected by the husband, and should spend their 
holidays sometimes with the husband and sometimes with the wife as should 
be directed by trustees, was held reasonable, and enforced. A reference to 
arbitration of the question of the right of access to the children does not 
empower the arbitrator to decide who shall have the custody (Evershed v. 

Evershed (1882), 46 L. T. 690). As to custody of infants generally, see title 
Infants and Children. 

S a) Besant v. Wood , supra . 

b) Hunt v. Hunt (1884), 28 Ch. D. 606, C. A. (army medical officer, ordered 
to Egypt). 

(c) Gandy v. Gandy (1882), 7 P. E. 168, C. A. Where the husband covenanted 
to pay the whole expense of the education and maintenance of three children who 
should remain in his custody and be under his complete control, with a proviso 
that the wife or her trustees should pay the expense of the education ana main* 
tenance of such of them as should be permitted to reside with her during such 
residence, it was held that, subject to tne particular proviso, the husband's cove- 
nant to maintain the children was a general one, and that he was responsible 
for the expenses of their maintenance, though they were of age and were not 
under his custody or control {De Crespigny v. De Crespigny (1853), 9 Exch. 192). 

[d) Grouch v. Waller (1859), 4 De GK & J. 802 ; and see Rowell v. Rowell 
(1903), 89 L. T. 288, 0. A., where the husband covenanted to pay an additional 
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The children are not, in relation to a covenant for their 
maintenance in a separation deed, in the position of beneficiaries, 
and have no right of action on such covenant (<?). 

921. A dissolution of the marriage does not of itself affect such 
of the provisions of a separation deed as constitute a permanent 
settlement of property, nor the liability of the husband on a covenant 
to pay an annuity to the wife by way of a permanent provision (/) ; 
but such provisions may be varied by the court in pursuance of its 
jurisdiction with regard to the variation of settlements (//). 

922. The provisions of a separation deed are not affected by a 
decree for judicial separation, nor has the court power in the 
case of such decree to vary them, except by granting the wife an 
increased allowance by way of alimony where she is not under a 
binding covenant^/) not to sue for alimony in excess of the amount 
agreed upon (i). 


Sect. 3. — Eemedies for Breach . 

923. The remedy for a refusal by either party to carry out the 
terms of an executory agreement for separation is an action for 
specific performance (k), and it is not necessary, in order to maintain 


weekly sum to the wife for the maintenance and education of a son as long as 
he was under twenty-one, and remainod under her care and tutelage ; it was held 
that the husband was not relieved of his liability to pay the additional sum 
because the son was admitted to Christ’s Hospital, and by consent spent half his 
holidays with each party, and was therefore maintained and educated at a very 
trifling expense to the wife. 

(e) Gandy v. Gandy (1885), 30 Ch. D. 57, C. A. ; and see Crouch v. Waller 
(1859), 4 DeG. & J. 302. 

(/) Charleaworth v. Holt (1873), L.R. 9 Exch. 38 (covenant to pay an annuity 
during the spouses’ joint lives so long as they should live separate and apart. 
Held, that the obligation was not limited to the coverture, and that a dissolution 
of the marriage on the ground of the wife’s adultery did not affect the husband’s 
liability on the covenant) ; Rowley v. Rowley (1866), L. R. 1 Sc. & Div. 63 ; 
Grant v. Budd (1874), 30 L. T. 319 (action for arrears against a surety for the 
payment by the husband of a weekly sum to a trustee for the wife during their 
joint lives ; plea, that the defendant was a party to the deed in order to prevent 
any public exposure, and that the wife had subsequently sued for a divorce, and 
the marriage had been dissolved. Held bad) ; Goslin v. Clark (1862), 12 C. B. 
(n. s.) 681 ; compare Re G tiling , Procter v. Watkins (1905), 74 1 ». J. (ch.) 335 ; 
and see note («), p. 446, ante . 

{g) Worsley v. Worsley (1869), L. R. 1 P. & D. 648 (covenant by husband to 
pay annuity for joint lives) ; Benyon v. Benyon (1876), 1 P. D. 447 (husband, 
having received an allowance from the wife under a separation deed, held 
entitled, in a suit for dissolution of the marriage on the ground of her subsequent 
adultery, to apply to the court for an increased provision out of her income). 
As to the variation of settlements generally, see p. 571, post 

(h) See p. 447, ante. 

(i) Gandy v. Gandy (1882), 7 P. D. 168, C. A., per Jessel, M.R., at p. 172, 
and per Lindlev, L.J., at p. 175 ; Jee v. Thurlow (1824), 2 B. & 0. 547. 

(k) Besant v. Wood (1879), 12 Ch. D. C05 ; Wilson v. Wilson (1848), 1 H. L. 
Cas. 538 (agreement for separation in consideration of abandonment by wife of 
proceedings for nullity of marriage); Hart v. Hart (1881), 18 Ch. D. 670 
(agreement for separation by way of compromise of proceedings for divorce) ; 
Seeling v. Crawley (1700), 2 Yern. 386; Guth v. Guth (1792), 3 Bro. C. C. 614 
(offer by husband to resume cohabitation no answer to action for specifio 
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such an action, that there should be any valuable consideration 
other than the mutual promises to separate and live apart ( l ). 

The court will not, in an action for specific performance of 
separation articles, inquire into the cause of the separation ( m ). 

924 . An injunction may be granted restraining either party to 
a contract for separation from instituting proceedings for the resti- 
tution of conjugal rights (?i), or from molesting the other party (o), 
or from otherwise committing a breach of the contract (p). 

But proceedings which have actually been commenced in breach 
of the contract cannot be restrained by injunction (q), the remedy 
in such case being to plead the contract in bar of the proceedings (r) 
or, sevible, to apply for a stay of proceedings. 

925 . The wife may sue the husband on his covenants with her 
trustee, if the trustee refuses so to do (s). 

926 . The estimated value of an annuity covenanted to be paid 
by the husband may be proved for in his bankruptcy, although it 
may be payable only so long as the wife may continue chaste, 
and may be determinable on the happening of other specified 
events (/). 

Where the wife or her trustee proves for the ascertained value of 
such an annuity, and receives a dividend, there is no obligation to 
refund any portion of the dividend because, by reason of the wife’s 
death, the amount thereof may happen to exceed the sum which 
would have been payable by the husband if he had remained 
solvent (a). 


performance) ; Fletcher v. Fletcher (1788), 2 Cox, Eq. Cas. 99 ; and see 11. v. Mead 
(1758), 1 Burr. 542; Vane's {Lord) Case (1744), 13 East, 171, n., 173, n. ; R. v. 
Winton (1792), 5 Term Rep. 89, as to the right of the wife to be discharged on 
a writ of habeas corpus whero she is detained by the husband notwithstanding 
an agreement for separation. 

(/) See p. 444, ante . 

(z/i) Wilson v. Wilson (1848), 1 H. L. Cas. 538. 

(t?) Kitchin v. Kitcliin (1869), 19 L. T. 674 (injunction against wife) ; Hunt 
v. Hunt (1861), 4 I)e G. F. & J. 221 (injunction against husband); Besant v. 
Wood (1879), 12 Ch. D. 605. 

(o) Sanders y. Bodway (1852), 16 Beav. 207, 211 (injunction against husband, 
who had called and requested to see his wife etc.). 

( p) Besant v. Wood, supra . 

(q) Marshall v. Marshall (1879), 5 P. D. 19 ; Clark v. Clark (1885), 10 P. D. 
188, C. A. ; Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 24 (5). 

( 7 *) Marshall v. Marshall , supra; Clark v. Clark , supra (suit for restitution of 
conjugal rights) ; Gandy v. Gandy (1882), 7 P. D. 168, C. A. (application for 
alimony); Aldridge v. Aldridge (1888), 13 P. D. 210 (nullity suit) ; compare 
Bishop v. Bishop , Judkins v. Judkins , [1897] P. 138, C. A. ; and see pp. 486, 571, 
post. A contract for separation is a bar to proceedings for a separation under the 
Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39) {Medway 
v. Medway , [1900] P. 141 ; Piper v. Piper , [1902] P. 198); see p. 597, post. 

(a) Gandy v. Gandy (1885), 30 Ch. D. 57, C. A. ; and see Archard v. 
Coulsting (1843), 6 Man. & G. 75, where the trustee, after accepting the trust, 
died before executing the deed, and it was held that the wife might sue in the 
names of his executors on giving them security for costs. 

(£) Re Batey> Ex parte Neal (1880), 14 Ch. D. 579, C. A. ; and see title Bank- 
ruptcy and Insolvency, Yol. II., p. 203. 

(a; Re Pannell, Ex parte Bates (1879), 11 Oh. D. 914, 0. A. 
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Sect. 4. — Effect of Reconciliation. 

927. A separation deed sometimes contains an express provision 
that, in the event of a reconciliation and the resumption of cohabita- 
tion, the provisions of the deed shall cease ; and, on the other hand, 
it may be expressly provided that the trusts of the deed shall continue 
notwithstanding an agreement by the parties to live together 
again ( b ). 

In the absence of express provision, the question to what extent 
a contract for separation is affected by a reconciliation depends upon 
the intention of the parties to be ascertained from the terms of the 
contract as a whole and the circumstances of the particular 
case (c). 

928. Where a covenant by the husband for payment of an 
annuity to the wife is to be construed as limited to the period 
of separation ( d ), a subsequent agreement that if she will return to 
cohabitation he will continue the payment is valid, and will have 
the effect of making the annuity permanent (e). 

929. The fact that the parties are reconciled and resume cohabita- 
tion does not of itself operate as an accord and satisfaction of arrears, 
accrued due to the wife during the separation, of an allowance 
agreed to be paid by the husband, even if the allowance was payable 
only during the continuance of the separation (/). 

930. The mere circumstance that the parties cease to be 
separated, in the sense that they reside together in a state of hostility, 
is not sufficient to put an end to the provisions of a contract for 
separation (g) ; nor, on the other hand, is a reconciliation, as 
evidenced by friendly correspondence, without a resumption of 
cohabitation (h) ; and mere casual acts of sexual intercourse are 
not conclusive evidence that the parties have ceased to live separate 
within the meaning of a separation deed (i). 


Wilson v. Mushett (1832), 3 B. Ad. 743. 

(c) See p. 446, ante, and the cases there cited ; Westmeath (Marquis) v. West- 
meath (Marchioness) (1830), 1 Dow & Cl. 519, H. L. ; Westmeath ( Marquis ) v. 
Salisbury ( Marquis ) (1831), 5 Bli. (n. s.) 339, EL L. ; Bateman v. Ross (Countess) 
(1813), 1 Dow, 235, H. L. ; Angier v. Angier (1718), Gilb. (CH.) 152; O'Malley 
v. Blease (1869), 20 L. T. 899. In the case of a separation deed between 
unmarried parties who had cohabited, it was hold that an annuity grunted 
by the deed did not cease on a resumption of cohabitation (Re Abdy Rabbet h 
v. Donaldson , [1895] 1 Ch. 455, 0. A.). 

(d) See note (*), p. 446, ante . 

i e) Webster v. Webster (1853), 4 Do G. M. & G. 437, C. A. 

/) Macan v. Macan (1900), 70 L. J. (k. b.) 90. 
g) Bateman v. Ross (Countess), supra, 
h) Frampton v. Frampton (1841), 4 Beay. 287. 
t) Rowell v. Rowell , [1900] 1 Q. B. 9, C. A. 



Part X. — Legal Proceedings. 


453 


Part X. — Legal Proceedings. 

Shot. 1 . — Civil Proceedings (j). 

Sub-Sect. 1 . — By and Against Married Women, 

931. A married woman may sue or be sued in contract or in 
tort (k), or otherwise (l), in all respects (m) as if she were a feme sole, 
and her husband need not be joined with her as plaintiff or defen- 
dant, nor be made a party to any action or other legal proceeding (i) 
brought by or taken against her (n) ; and she has in her own name 
the same remedies for the protection and security of her separate 
property as if it belonged to her as a feme sole (<>). 


(j) As to procedure in civil proceedings generally, see title Practice and 
Procedure, and, so far as is relative to each subject, titles County Coubts, 
Yol. VIII., p. 405; Discovery, Inspection and Interrogatories, Yol. XI., 
p. 35; Execution, Vol. XIV., p. 1; Injunction; Interpleader; Judg- 
ments and Orders; Pleading; Set-off and Counterclaim ; Specific 
Pekformanoe. 


(k) The husband is still liable to be joined, at the option of the plaintiff, in 
an action for tort against his wife ; see p. 436, ante, and as to liability for tort 
generally, see title Tort. 

(/) Threlfnll v. Wilson (1883), 8 P. D. 18 (probate action by married woman 
executrix); Re Thompson , Stevens v. Thompson (1888), 38 Ch. D. 317, C. A. 
(originating summons for administration of a testator’s estate) ; Re Prynne 
(1885), 53 L. T. 465 (application for an injunction restraining the Bank of 
England from permitting transfer of stock) ; Re Outwin’s Trusts (1883), 48 
L. T. 410 (petition for appointment of new trustees of a fund in whicn the 
petitioner was interested) ; Whittaker v. Kershaw (1890), 45 Ch. D. 320, 0. A. 
(action against a married woman residuary legatee to compel her to refund for 
payment of debts held maintainable, though she had no separate property free 
from a restraint on anticipation at the time of the action). The Married 
Women's Property Act, 188*2 (45 & 46 Yict. c. 75), s. 12, is, however, limited 
to proceedings in which the married woman is herself interested ; it does not 
enable a married woman to act as a next friend or guardian ad litem (Re 
Somerset (Duke), Thyune v. St, Maur (1887), 34 Ch. D. 465). As to actions in 
respect of ante-nuptial obligations, see p. 407, ante, 

(m) The third party procedure applies ; and if a married woman enters an 
appearance in pursuance of a third party notice, judgment may be given 
against her in respect of her separate property under K. S. 0., Ol d. 16, r. 52, in 
default of her satisfying the court that there is a question proper to be tried as 
to her liability (Gloucestershire Banking Co, v. Phillipps (1884), 12 Q. B. D. 533). 
As to suing in formd pauperis, see lie Atkin's Trusts, Smith v. Atkin, [1909] 
1 Ch. 471. 


(») Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s % 1 (2). A 
married woman could formerly sue or be sued as a feme sole only if sue was 
living apart under a decree of judicial separation or had obtained a protection 
order (see Matrimonial Causes Act, 1857 (20 & 21 Yict. o. 85), ss. 21, 26; 
Ramsden v. Br ear ley (1875), L. R. 10 Q. B. 147), and in certain cases for the 
protection or security of ner separate property under the Married Women’s 
Property Act, 1870 (33 & 34 Viet. c. 93) (see note (o), infra). 

(o) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 12, super- 
seding the Married Womei/s Property Act, 1870 (33 & 34 Viet. c. 93), s. 11; 
Summers v. City Bank (1874), L. R. 9 C. P. 580 (damages for wrongfully dis- 
honouring a cheque drawn m the course of a separate trade, or for not duly 
presenting, or not giving due notice of dishonour of, a bill of exchange acquired 
in such trade. Held, a remedy for the secuiity or protection of wires separate 
property) ; Moore v. Robinson (l 87^), 48 L. J. (q. b.) 156 (damages for expulsion 
from a beerhouse carried on as a separate trade, and for loss of profits and of 
fixtures and stock purchased with separate moneys) ; Weldon v. De Bat As (1884), 
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Husband and Wife. 


Sect. 1. 

Civil Pro- 
ceedings. 

No abatement 
by reason of 
marriage. 

Limitation. 


Damages etc. 
recovered are 
separate 
property. 


Joinder of 
claims. 


Security for 
costs. 


No action or other legal proceeding abates by reason of the 
marriage of any party, if the cause of action continues (p ) ; but, if it 
is deemed necessary for the complete settlement of the questions 
involved, the court may order that the husband of any party so 
marrying shall be made a party and the proceedings be carried on 
accordingly (q). 

The periods of limitation run both in favour of and against a 
married woman as if she were unmarried (r). 

932. Any damages or costs recovered by a married woman in 
any such action or proceeding are her separate property (s), and 
therefore may be attached for the purpose of satisfying a judg- 
ment against her ( t ), but they are not liable to attachment to 
answer a judgment against her husband, even if he joined as a 
co-plaintiff in the action in which the damages or costs were 
recovered by her («). 

933. Claims by or against husband and wife may be joined 
with claims by or against either of them separately (i), subject 
to the power of the court to order separate trials, or to confine 
the action to some causes and exclude others, whore they cannot 
conveniently be disposed of together (c). 

Where husband and wife are joined as co-defendants, they 
must both be served with the writ of summons, unless the court 
otherwise orders ( d ). 

Where husband and wife join as co-plaintiffs, they are bound 
to make discovery as in the case of other co-plaintiffs. Their 
affidavit of documents must disclose not only documents in their 
joint possession or power, but also those in the possession or 
power of either of them (e). 

934. A married woman plaintiff cannot be ordered to give 
security for costs in any case where such security could not be 

14 Q. B. D. 339, 0. A. (action of trespass against a person entering a house 
bought out of a wife’s earnings and in her sole occupation, though defendant 
did no injury and entered with the husband’s authority, the entry being for 
purposes unconnected with the husband’s desire to live with his wife). As to 
proceedings in matrimonial causes, see pp. 462 et seq ., post. 

(p) R. S. 0., Ord. 17, r. 1. 

(q) Ibid., rr. 2, 3. 

(r) Lowe v. Fox (1885), 15 Q. B. D. 667, C. A. ; Be Hastings [Lady), Hallettv. 
Hastings (1886), 35 Ch. D. 94, C. A. ; and see title Limitation of Actions. 

(«) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 1 (2). 

it) Holtby v. Hodgson (1889), 24 Q. B. D. 103, C. A. 

(a) Beasley v. Roney , [1891] 1 Q. B. 509 (action by husband and wife for 
damages for personal injuries to wife ; jury gave damages to wife and a sum 
to husband for expenses incurred by him. lleld, that a judgment creditor of 
husband was not entitled to attach wife’s damages). 

[5) R. S. 0., Ord. 18, r. 4 ; County Court Rules, Ord. 1, r. 4. 

(c) R. S. C., Ord. 18, rr. 1, 7—9 ; County Court Rules, Ord. 4, r. 7. 
if) R. S. C., Ord. 9, r. 3 ; County Court Rules, Ord. 7, r. 17 ; formerly service 
on the husband alone was sufficient. 

(e) Fendall v. O'Connell (1885), 29 Ch. D. 899, C. A. (action by husband and 
wife for breach of trust). In Smith v. Berg (1877), 36 L. T. 471, it was held 
that, where defendants were sued as husband and wife, they were not bound to 
answer an interrogatory as to whether they were in fact married. See also title 
Discovery, Inspection and Interrogatories, Yol. XI., pp. 61 et seq. 
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ordered if she were unmarried (/), even though she mav have 
no separate property, and there is nothing on which thn defen- 
dant can levy execution (g) ; but if a married woman sues by her 
next friend, security for costs may be ordered " 

935. If a married woman obtains an injunction subject to the 
usual undertaking as to damages, her sole undertaking must be 
accepted, even if she has no separate property of any value (t). 
A married woman who has given such an undertaking will be 
treated on the same footing as her next friend would have been, if 
she had sued by next friend and he had given the undertaking (/c). 

936. Where, on an application for summary judgment against a 
married woman, leave is given to her to defend conditionally on her 
bringing money into court, and she pays money into court accord- 
ingly, the plaintiff, on obtaining judgment for an amount equal to 
or in excess of that paid in, is entitled to have the money forthwith 
paid out to him, without an inquiry whether the defendant has 
separate property, even though the judgment is limited to her 
separate property and is not against her personally (Z). 

937. A judgment against a married woman, widow, or divorced 
wife in an action on a contract made during coverture is a pro- 
prietary judgment only and not a personal one(m). 

If the contract was entered into on or since the 5th December, 
1893, the judgment extends to all separate property to which she is 
entitled at the time of the judgment or may subsequently acquire, 
and also to property which she may subsequently acquire while 
discovert, excluding any property which at the time of her entering 
into the contract or thereafter was or is subject to a valid restraint 
on anticipation (n). 

(/) Threlfall v. Wilson (1883), 8 P. D. 18 (probate action by married woman 
executrix) ; Severance v. Civil Service Supply Association (1883), 48 L. T. 485 
(though the cause of action arose before the Married Women’s Property Act, 
1882 (45 & 46 Viet. c. 75)). 

(g) Be Isaac , Jacob y. Isaac (1885), 30 Ch. D. 418, C. A.; Be Thompson , 
Stevens v. Thompson (1888), 38 Ch. I). 317, C. A. (originating summons for 
administration of a testator’s estate). 

(h) Be Thompson , Stevens v. Thompson , supra. 

m Be Prynne (1885), 53 L. T. 465 ; Pike v. Cave (1893), 62 L. J. (ch.) 937. 

[k) Hunt v. Hunt (1884), 54 L. J. (err.) 289. 

(Z) Bird v. Barstow , [1892] 1 Q. B. 94, C. A. (action against a widow on a 
contract made during coverture). 

(m) Scott v. Morley (1887), 20 Q. B. D, 120, 0. A. ; Findlater } s Brewery Co. v. 
Lynch (1889), 24 L. li. Ir. 249; Turnbull v. Forman (1885), 15 Q. B. l). 234, 
C. A. And see Collett v. Dickenson (1879), 11 Ch. I). 687. Such a judgment 
cannot be the foundation of a bankruptcy notice [Be Lynes, Ex parte Lester 
cfc Co.j [1893] 2 Q. B. 113, C. A.), nor of an application for committal under the 
Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 5 ; see p. 457, post. As to judgments 
generally, see title Judgments and Orders. 

(n) The judgment is in the ordinary form, and then, in the case of a married 
woman, proceeds as follows : “such sum and costs to be payablo out of separate 
property of the said defendant which she is now or may hereafter be possessed 
of or entitled to, and any property which she may hereafter, while discovert, be 
possessed of or entitled to, and not otherwise: provided that nothing herein 
contained shall render available to satisfy this judgment any separate property 
which at the time of entering into the contract sued on in this action, or there- 
after, she was or may be restrained from anticipating, unless, by reason of s. 19 
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Husband and Wife. 


Skot. i. 

Civil Pro- 
ceedings. 


Ante-nuptial 
obligations 
and torts 
during 
coverture. 


Judgment 
for costs. 


If the contract was entered into on or since the 1st January, 
1888, and before the 5th December, 1898, the judgment is limited 
to separate property acquired during the coverture and not subject to 
a valid restraint on anticipation at any time during the coverture (o). 

938. A judgment against a married woman, widow, or divorced 
wife in respect of an ante-nuptial obligation, or of a tort committed 
during coverture, is a personal one (p), but is limited in a similar 
manner as regards the property available to satisfy it as a judgment in 
respect of a contract made on or after the 5th December, 1893(g). 

939. Where an action brought by a married woman is dismissed 
with costs, the judgment is a proprietary, and not a personal one (r ) ; 
but liberty is given to the defendant to apply for payment of the costs 
out of property which is subject to a restraint on anticipation («). 


of the Married Womens Property Act, 1882. such property shall be available to 
satisfy this judgment notwithstanding such restriction ” ; or, in the case of a 
widow or divorced woman, “ such sum and costs to be payable out of such property 
of the said defendant as during her coverture was her separate property, and any 
property which she is now or may hereafter, while discovert, be possessed of or 
entitled to, and not otherwise provided that nothing herein contained shall 
render available to satisfy this judgment any separate property which she was 
during her coverture, is now or may hereafter be restrained from anticipating, 
etc.” ; see the Married Women’s Property Act, 1893 (56 & 57 Yict. c. 63), s. 1 ; 
R. S. 0., Appendix F; County Court Rules, Form 151a (3). As to property 
subject to a restraint on anticipation, Bee p. 368, ante. Income accruing due 
from property subject, at tbo date of tho contract, to a restraint on anticipation 
cannot be attached on a judgment against her obtained after her divorce (/tor ne tt 
v. Howard , [1900] 2 Q. B. 784, C. A.); nor by the appointment of a receiver 
after her husband’s death ( Brown v. Dimbleby , [1904] 1 K. B. 28, C. A.). 

(o) In the case of a married woman, the judgment proceeds as follows : “such 
sum of money and costs to be payable out of her separate property and not other- 
wise : provided that nothing herein contained shall ronder available to satisfy 
this judgment any property which she is restrained from anticipating, unless, by 
reason etc.” (as in note (w), p. 455, ante) ; and, in the case of a widow or divorced 
wife, “such sum of money and costs to be payable out of such property as during 
her coverture was her separate property and not otherwise : provided tnat nothing 
herein contained shall render available to satisfy this judgment any property 
which she was during her coverture restrained from anticipating, unless etc.” 
(R. S. C., Appendix F; County Court Rules, Form 151a (2) ). A judgment 
against a firm containing a married woman as a partner is limited in form, and 
has only the same effect as if it were against her by name, and is, therefore, 
enforceable only against her separate estate (Be Handford {Frances) dc Co., Ex 
parte Handford (Frances), [1899] 1 Q. B. 566, C. A.). 

{p) Scott v. Morley (1887), 20 Q. B. D. 120, C. A.; Robinson , King <5a Co. v. 
Lynes , [1894] 2 Q. B. 577 (a bankruptcy notice may be founded on such a 
judgment in the case of a married woman carrying on a separate trade or 
business); Oreatorex v. Wynne , Butler v. Wynne (1892), 36 Sol. Jo. 527. And 
see Birmingham Excelsior Money Society v. Lane, [1904] 1 K. B. 35, 0. A.; Be 
Beauchamp, Ex parte Beauchamp, [1904] 1 K. B. 572, C. A. 

( q ) The judgment is similar in form to that referred to in note (n), p. 455, ante, 
ana the words “ and not otherwise ” recently omitted (see R. S. C., Appendix F ; 
County Court Rules, Form 151a (1) ) are now inserb.d. 

(r) Paget v. Paget , [1898] 1 Ch. 470, 477, C. A. ; Pawley v. Pawley , [1905] 1 Ch. 
593; Re Walter (1891), 7 T. L. R. 445 (a married woman committed for not 
complying with an order for the payment of costs was released on habeas corpus) ; 
Galmoye v. Cowan (1889), 58 L. J. (CH.) 769; (Joatley v. Jones (No. 1), Goailey 
v. Jones (No. 2), [1909] 1 Ch. 557. 

(s) Pawley v. Pawley, supra; R S. 0., Appendix F. ; County Court Rules, 
Ora. 23, r. 3. As to the payment of costs out of property subject to a 
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940. A personal order may be made against a married woman 
executrix or trustee for the payment into court of a sum of money 
in her hands belonging to the estate or trust, and she may be 
attached for disobedience to such an order ; but if money has been 
lost by her devastavit, the judgment against her in respect thereof 
must be a proprietary, and not a personal, one (/)• 

941. A proprietary judgment against a married woman may, 
subject to the limitations in the judgment, be enforced against 
her separate property, other than property which she is restrained 
from anticipating (a), by the ordinary modes of execution against 
property (b), and debts due to her may be attached to satisfy such 
a judgment (c), or a receiver by way of equitable execution may be 
appointed ( d ). 

A married woman, widow, or divorced wife may, on proof of 
means, be committed to prison (e) for default in payment of a 
sum due under a personal judgment or order (/), but no order for 
payment or committal can be made where the judgment is merely 
a proprietary one (o). 


Sect. i. 

Civil Pro- 
ceedings. 

Order against 
married 
woman 
executrix or 
trustee. 

Execution. 


restraint on anticipation in the case of proceedings instituted by a married 
woman generally, pee p. 374, ante. The onus is on a married woman plaintiff, 
whose action is dismissed with costs, to show why an order for payment out of 
property subject to a restraint on anticipation should not bo made ( Pawley v. 
Pawley, [1905] 1 Ch. 593). 

(t) Re Turnbull , Turnbull v. Nicholas , [1900] 1 Ch. 180 ; and see titles 
Contempt of Court, Attachment and Committal, Vol. VII., p. 300; Exe- 
cutors and Administrators, Vol. XIV., p. 340. 

(a) As to execution against the arrears of income from property subject to a 
restraint on anticipation, see p. 369, ante. 

(b) E.g ., by writ of fi . fa . or ehgit etc. ; eoo title Execution, Vol. XIV., 

pp. 37 ft 8cq, 

(c) Holtby v. Hodgson (1 889), 24 Q. B. D. 103, C. A. (damages recovered by her 
in an action for personal injuries) ; Beasley v. Roney, [1891] 1 Q. B. 509. Alimony 

E ay able under a decree of judicial separation is not separate property which can 
e attached ( Anderson v. Hay ( Lady) (1890), 7 T. L. B. 113), nor is income accruing 
due after the date of the judgment in Tespect of property subject to a restraint 
on anticipation and in the hands of a trustee ( Galmoye v. Cowan (1889), 58 
L. J. (ch.) 769). 

(d) Bryant v. Bull , Bull v. Bryant (1878), 10 Ch. D. 153; Re reace and Waller 
(1883), 24 Ch. D. 405, C. A. ; Bird v. Argent (1887), 4 T. L. It. 12; Loibl v. 
Fraser (1893), 9 T. L. R. 534 (reversionary interest in personalty). A receivor 
may be appointed to protect property out of which costs are payable by order, 
even though the taxation of the costs has not been completed and the order does 
not specify any particular fund out of which they are to be paid ( Cummins v. 
Perkins , [1899] 1 Ch. 16, 0. A.). A receiver will not be appointed, in respect 
of a judgment obtained on a covenant entered into by a married woman after 
the date of a protection order, so far as regards her life interest devolving upon 
her prior to the desertion ( Hill v. Coojper, [1893] 2 Q. B. 85, C. A.). As to the 
appointment of a receiver of the income of property subject to a restraint 
on anticipation, see p. 369, ante; and as to receivers generally, see title 
Receive ks » 

(e) Under the Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 5. 

(/) Scott v. Motley (1887), 20 Q. B. D. 120, 0. A. ; Robinson , King ds Co, v. 
Lynes, [1894] 2 Q. B. 577 ; Oreatorex y. Wynne , Butler v. Wynne (1892), 36 
Sol. Jo. 527. A married woman is liable to imprisonment in default of distress 
for non-payment of parochial rates (Re Allen , [1894] 2 Q. B. 924). 

(g) Scott v. Motley, supra; Draycott v. Harrison (1886), 17 Q. B. D. 147; 
Meager v. Pellew (1885), 14 Q. B. D. 973, 0. A. 



458 


Husband and Wife. 


Sect. i 942. A writ of sequestration, which may be issued for dis- 
Civil Pro- obedience to an order directing the payment of money into court, 
ceedings. or a ny other act to be done, within a limited time ( h ), or, by leave 
Sequestration. and a * the discretion of the court, to enforce payment of costs (t), 

is properly issued in the ordinary form against the estate and 
effects of a married woman, without expressly limiting it to 
separate property not subject to a restraint on anticipation, 
although it only operates against property not so subject ( Jc ). On 
an application for leave to issue the writ, it is not necessary to 
indicate any particular property against which it will operate (l). 


Examination 
in aid of 
execution. 


943. Where a judgment or order against a married woman is 
for the recovery or payment of money, the court may order that 
she be orally examined before a judge or officer of the court, as to 
whether any and what debts are owing to her, and whether she 
has any and what other property or means of satisfying the 
judgment or order, and may make an order for her attendance and 
examination accordingly, and also for the attendance and 
examination of any other person, and for the production of any 
books or documents (m). 


Payment out 944. On an application for payment out of court of a fund due 
of court. to a married woman, an affidavit by the husband and wife is, as a 

general rule, required, showing that there has been no settlement 
nor agreement for a settlement of the fund(w). 

Affidavit. The affidavit may be dispensed with when the amount is very 

small ( 0 ), and the court will act on the wife’s sole affidavit if the 
husband is permanently residing abroad (p). 

Small fund. Where the fund has been assigned, and the application for pay- 

ment out is made by the assignee, the affidavit may be made by 
any person with a knowledge of the circumstances, if the husband 
and wife refuse to make it ( q ). 


(h) E. S. 0., Ord. 43, r. 6. 

(t) Ibid., r. 7; Ilulbert v. Cathcart , [1896] A. C. 470. 

( k ) Hydev. Hyde (1888), 13 P. D. 166, C. A. ; Worrall v. IV or rail (1890), 11 
T. Xi. E. 573. 

(?) Ilulbert v. Cathcart , supra, 

(m) Aylesford ( Countess ) v. Great Western llail. Co., [1892] 2 Q. B. 626, C. A.; 
E. S. C., Ord. 42, r. 32 ; County Court Buies, Ord. 25, r. 71. 

(n) Miuet v. Hyde (17 89), 2 Bro. C. C. 663; Lawrence v. Johnson (1843), 7 
Jur. 1122; Britten v. Britten (1846), 9 Beav. 143 ; Rose v. Rolls (1839), 1 Beav. 
270. A similar affidavit by a widow is required on an application for payment 
out of money due to her ( Klrington v. Elrivyton (1859), 4 l>rew. 5-1 0 ). 

( 0 ) Veal v. Veal (1867), L. E. 4 Eq. 115 (amount less than £10); Guest v. 
Neames , [1S84] W. N. 227 (amount less than £20). 

(p) Wilkinson v. Schneider (1870), L. E. 9 Eq. 423. Where the wife was 
permanently resident abroad, the court accepted the affidavit of a solicitor 
disclosing facts showing that it was unlikely that any settlement had been 
made, and stating that he had been told by the husband and wife that there was 
no settlement (Woodward v. Pratt (1873), L. E. 16 E<p 127). Where a wife, 
having obtainoa a protection order, brought an administration suit as a feme 
sole, the court, on an application by her for payment of her share, required an 
affidavit of the continuance of the desertion, and also that there had been no 
settlement (Ewart v. Chubb (1875), 45 L. J. (ch.) 108). 

(q) Rowland v. Oakley (1850), 14 Jur. 845; Timothy v. Crown (1900), 82 
L. T. 142 (the affidavit in such a case should allege the husband’s and wife’s 
refusal). 
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945. Where a married woman is entitled to or interested in a 
fund in court, which is not her separate property nor given to her 
separate use (r), it will not be paid out without an examination of 
the wife apart from her husband in order to ascertain whether she 
consents to waive her equity to a settlement (s), and desires pay- 
ment to be made to her husband, or whether she wishes to assert 
her equity to a settlement (£). No person connected with the 
husband ought to be present at the examination (a). 

The separate examination may be dispensed with, and the fund 
paid out on the joint application of husband and wife, where the 
amount is small (6), and it is invariably dispensed with if the 
amount is less than £200 (c). 

A fund belonging to a married woman for her separate use or as 
her separate property will be paid out to her on her separate receipt 
without any examination (r). 

Sub-Sect. 2. — Between Husband and Wife . 

946. A wife has the same civil remedies against her husband for 
the protection and security of her separate property as if it belonged 
to her as a feme sole (< d ). She may sue him in trover or detinue (e), 
and, if she has a trade or business which is her separate property, 
he may be restrained by injunction from interfering with it (/), but 


(r) Be Voss, King v. Voss (1880), 13 Ch. D. 504 (personalty to which tho wife 
was entitled as next of kin under the Married Women’s Property Act, 1870 
(33 & 34 Yict. c. 93), s. 7) ; Re Clarke's Trusts (1882), 21 Oh. 1). 748 (sum of 
money in cash bequeathed to married woman for her separate use); Anon. 
(1857), 3 Jur. (n. 8.) 839 ; Lechmere v. Brotheridge (1863), 32 Beav. 353 ; Deignan 
v. Deignan (1884), 13 L. R. Ir. 278. 

(«) See p. 340, ante . If the wife is a minor, she cannot waive her equity to a 
settlement ( Shipway v. Ball (1887), 16 Ch. D. 376; Stubbs v. Sargon (1839), 2 
Beav. 496). 

(£) Minet v. Hyde (1789), 2 Bro. O. O. 663 ; Tasburgh's Case (1813), 1 
Yes. & B. 507. In Binford v. Bawden (1792), 1 Yes. 512, where money was 
devised to be laid out in the purchase of land for a married woman in tail, a 
separate examination wasdirected to 'ascertain whether she elected to take the 
money or desired to have it laid out as directed. And see County Court Rules, 
Ord. 37, r. 5. 

(a) Re Bendyshe (1857), 3 Jur. (n. s.) 727 ; Re Morton's Leasehold Estate 
(1874), 31 L. T. 82 (amount under £500). 

(b) Frith v. Lewis , Frith v. Foster , [1881] W. N. 145 (in this case the amount 
was £264). 

(c) Elworthy v. Wickstead (1819), 1 Jac. & W. 69 (in this case the money, 
being less than £200, was paid to the husband on a joint petition of husband 
and wife, though there was a suggestion by the trustees that she did not really 
concur in the petition) ; Roberts v. Collett (1853), 1 Sm. & GK138 ; County Court 
Rules, Ord. 37, r. 5 (less than £200, or £10 in annual payments). But the 
court will not allow a married woman to elect to take her share of tne proceeds 
of realty as personalty without her separate examination, even if her share does 
not amount to £200 (Re Shaw , Topham v. Burgoyne (1879), 49 L. J. (ch.) 213). 

(d) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 12. As to 
actions on contracts, see pp. 432, 453, ante . 

(e) Lamer v. Lamer, [1905] 2 K. B. 539 ; and see title Trover and 

(/) Wood v. Wood (1871), 19 W. R. 1049 (hotel settled on the wife to be 
conducted by her for the benefit of herself and children, and to be occupied by 
her as if she were a feme sole ) ; Oaynor v. O ay nor, [1901] 1 I. R. 217 (public 
house belonging to the wife as her separate property). 

H.L.— XVI. S 
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Husband and Wife. 


Sect. 1. 

Civil Pro- 
ceedings. 

Spouses 
cannot 
generally sue 
one another 
for torts. 


Summary 
proceedings as 
to property. 


he cannot be restrained from entering premises belonging to and in 
the occupation of his "wife in the exercise of his marital right of 
consortium (g). 

947. Except for the security and protection of her separate 
property, a wife cannot sue her husband for a tort during coverture, 
and in no case, even in respect of his property, can a husband sue his 
wife for a tort during coverture ( h ). But if a wife, on obtaining an 
injunction against her husband, enters into the usual undertaking 
as to damages, he is entitled, on the injunction being discharged, to 
enforce her undertaking (i). 

948. Where any question arises between husband and wife as to 
the title to or possession of property, either party or any bank, 
corporation, company, public body, or society, in whose books any 
stocks, funds or shares of either party are standing, may apply (j), 
by summons or otherwise in a summary way, to any judge of the 
High Court ( k ), or, at the option of the applicant irrespectively of 
the value of the property in dispute, to the judge of the county 
court of the district in which either party resides, and the judge 

In Symonds v. Hallett (1 883), 24 Ch. D. 346, 0. A., the wife was entitled to a 
house for her separate use, in which she resided with her husband. Differences 
arose, and they ceased to cohabit. The husband claimed to use the house, not 
for the purpose of consorting with his wife, but generally for his own purposes. 
An interim injunction was granted restraining him from entering the house, 
and, a divorce suit being pending, the Court of Appeal confirmed the interim 
injunction, but declined to express an opinion whether a final injunction ougKt 
to be granted at the trial of the action. In Wood v. Wood 0871), 19 W. E. 1049, 
the husband was restrained from keeping possession of tne hotel or any part 
thereof, but the decision was based on the special terms of the deed (a post-nuptial 
settlement), by which he settled the premises on his wife, and cannot be relied 
on as an authority against the proposition stated in the text. In Q ay nor v. 
Qaynor , [1901] 1 1. E. 217, the court, while restraining the husband from inter- 
fering with the business carried on, refused to restrain him from entering the 
premises, though he had illtreated his wife and acted as if he were the owner of 
the business. And see Weldon v. Be Bathe (1884), HQ. B. D. 339, C. A., cited 
note (o), p. 453, ante. 

(h) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 12; 
Phillips v. Barnet (1876), 1 Q. B. D. 436 (divorced wife held not entitled to sue 
husband for an assault during the coverture); Tinhley v. Tinldey (1909), 25 
T. L. E. 264, C. A. (wife not entitled to sue husband for false imprisonment or 
malicious prosecution) ; Young v. Young (1903), 5 F (Ct. of Sess.) 330 (neither 
entitled to sue the other for slander). The husband’s only remedy in case of 
any wrongful act by his wife with respect to his property is to take summary 
proceedings under the Married Women’s Property Act, 1882 (45 & 46 Yict. 
c. 75), s. 17 ; see infra. 

(t) Hunt v. Hunt (1884), 54 L. J. (cn.) 289. 

(j) This does not preclude a married woman from proceeding by an action of 
detinue or otherwise in the ordinary way ( Lamer v. Lamer , [1905] 2 K. B. 
539). 

(k) Where a wife, who had obtained a decree for judicial separation, claimed 
certain furniture in her husband’s house as her separate property, and the 
husband disputed the claim, an inquiry before the registrar was directed as to 
whether the furniture was her separate property or not ( Phillips v. Phillips 

S , 13 P. D. 220). A similar direction may be given in proceedings for 
ition of marriage, but the registrar has no jurisdiction in such a case to 
make any order in respect of the property claimed ; he merely has power to 
inquire and report as to the title to the property in question ( Wood v. Wood 
and White (1889), 14 P. D. 157 ; Joseph ▼. Joseph , [1909] P. 217). 
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may make such order (l) with respect to the property in dispute, 
and as to the costs of and consequent on the application, as he 
thinks fit, or may direct the application to stand over from time to 
time, and may direct any inquiry (m) touching the matters in 
question to be made in such manner as he shall think fit (n). Any 
such application, if either party so requires, may be heard in the 
judge’s private room(n). 

949. Any order of a judge of the High Court on any such 
application is subject to appeal in the same way as an order made 
by the same judge in a suit pending, or on an equitable plaint, in 
such court (o), and any order of the county court is subject to appeal 
in the same way as any other order made by the same court (p). 

950. Any such proceedings in a county court in which, by 
reason of the value of the property in dispute (q), the court would 
not have had jurisdiction independently of the foregoing provisions, 
may, at the option of the defendant or respondent to the proceed- 
ings, be removed as of right into the High Court by writ of certiorari ; 
but any order made or act done in the course of the proceedings 
before the removal is valid, unless the contrary is ordered by the 
High Court (r). 

951. Any bank, corporation, company, public body, or society 
must, in the matter of any such application, for the purpose of costs 
and otherwise, be treated as a stakeholder only (r). 


(f) In Qaynor v. Gaynor , [1901] 1 I. R. 217, an order was made declaring 
the wife entitled to a public-house as hor separate property, and restraining the 
husband from interfering with the business carried on there, he having 
systematically interfered in the business and acted as if he wore the owner 
thereof. 

(m) See note (7$), p. 460, ante. 

(?i) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 17, 
superseding the Married Women’s Property Act, 1870 (33 & 34 Vicfc. c. 93), s. 9. 

(o) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 17. But 
the court is reluctant to interfere with the decision of a judge in chambers (He 
Schofield (1890), 7 T. L. R. 60); see title Practice and Procedure. 

!p) Ibid . ; see title County Courts, Vol. VIII., pp. 601 et eeq., 671. 

(9*) The county court has jurisdiction in personal actions, including detinue, 
where the amount claimed does not exceed £100 (County Courts Act, 1888 
(51 & 52 Viet. c. 43), s. 56, as amended by the County Courts Act, 1903 
(3 Edw. 7, c. 42), s. 3) ; in actions for the recovery of land where neither the 
rent nor the value of the property exceeds £100 a year (County Courts Act, 
1888 (51 & 52 Viet. c. 43), s. 59, as amended by the County Courts Act, 1903 
(3 Edw. 7, c. 42), s. 3) ; and in actions for the execution of trusts, and certain 
other specified proceedings of an equitable naturo where the value of the pro- 
perty in question does not exceed £500 (County Courts Act, 1888 (51 & 62 
Viet. o. 43), s. 67) ; and see title County Courts, Vol. VIII., pp. 429 et eeq., 
622 et eeq. It is not by any means clear which limit of value is referred to with 
regard to the right of removal by certiorari , and there is no authority on the 
point. Probably it depends on the naturo of the question in dispute, c.or., 
whether it relates to goods or chattels, which would be determined in the 
ordinary way by an action of detinue or trover, or to land, which might be the 
subject of an action of ejectment or an equitable claim for a declaration of title. 

(r) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 17. As 
to the procedure in the county court, see title County Courts, Vol. VTII., 
p. 671. 
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Husband and Wife. 


Sect. 1. 

Civil Pro- 
ceedings. 

Legal 

personal 

representa- 

tive. 

Criminal 

proceedings. 


For the purpose of any such proceedings, the legal personal 
representative of a married woman has the same rights and liabilities, 
and is subject to the same jurisdiction, as she would be if she were 
living (s). 

Sect. 2. — Criminal Proceedings between Husband and Wife. 

952. The nature of the redress by a husband or wife against 
each other by way of criminal proceedings is dealt with elsewhere ( t ). 


Part XI. — Matrimonial Causes. 

Sect. 1. — The Divorce Division of the High Court. 

Sub-Sect. 1. — In General. 

jurisdiction. 953. The power to adjudicate upon matrimonial disputes, and 

to make declarations as to legitimacy, validity of marriage and 
nationality in certain cases (a), is assigned to the Probate, Divorce 
and Admiralty Division (Divorce) of the High Court of Justice 
(for the sake of brevity hereinafter called the “ Divorce Division ” (b)), 
subject to certain rights of appeal to the Court of Appeal and the 
Exclusive House of Lords (c). This power is exclusive, except that Metro- 
except as to— politan police magistrates or justices in petty sessions can make and 
(i.) Protec- discharge orders for the protection of a wife’s property (d), and 
tion orders ; COU rts of summary jurisdiction can grant, either to a wife or to a 

Jurisdiction^ husband, relief (e) similar to a judicial separation (/), subject 


( 3 ) Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), s. 23. 

(£) See title Criminal Law and Procedure, Vol. IX., pp. 338, 634, 635, 
680, 772 ; Married Women’s Property Act, 1882 (45 & 46 Yict. c. 75), ss. 12, 16. 
As to the prosecution of a person eloping with the wife, and assisting her to 
carry off the husband’s property, or subsequently receiving it, see R . v. 
Berry (1859), Bell, 0. C. 95, 0. 0. R. ; R . v. Avery (1859), Bell, 0. 0. 150, 
C. 0. R.; R . v. Payne , [1906] 1 K. B. 97, 0. 0. R. ; R . v. Kenny (1877), 2 
Q B. D. 307, C. C. R. A wife cannot take criminal proceedings against her 
husband, nor a husband against his wife, for a defamatory libel, whether they 
are living together or not (R. v. London ( Lord Mayor) (1886), 16 Q. B. D. 772; 
and see title Libel and Slander). As to when husband and wife are com- 
petent or compellable to give evidence against each other in criminal proceedings, 
and on the subject of crimes by one against the other generally, see title 
Criminal Law and Procedure, Yol. IX., pp. 401, 402, 405, 611, 634 et seq. 

(а) Under the Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93), and 
the Greek Marriages Act, 1884 (47 & 48 Yict. c. 20). 

(б) See the dictum of Hannen, P. (1875), Times , 10th November; compare 
Divorce Rule 219, p. 498, post ; and see Euston v. Smith (1884), 9 P. D. 57, 58 ; 
O'Shea v. Parnell (1890), 15 P. D. 59, 63. As to rules, see p. 469, post. The 
term “ Divorce Rule ” is used in this title in preference to “ Matrimonial 
Causes Rules.” 

(c) See p. 557, post. 

(d) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21 ; Matrimonial 
Causes Act, 1861 (27 & 28 Yict. c. 44), s. 1 ; see pp. 501, 562, post. 

(e) Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Viet. o. 39) ; 
Licensing Act, 1902 (2 Edw. 7, o. 28), s. 5 ; and see p. 596, post . 

(/) Seep. 500, post. 
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to a right of appeal to a Divisional Court (g ) of the Divorce 
Division ( h ). 

Sub-Sect. 2 . — The Court. 

(i.) The Judges. 

954. The President (i) of the Probate, Divorce and Admiralty 
Division, and one other judge attached thereto, are the permanent 
judges of the Divorce Division. Both are liable to goon circuit (A;), 
though it is not the practice for them to do so, and they or two 
other judges of the High Court sitting together ( l ) constitute a 
Divisional Court of the Divorce Division (m). 

f 

(ii.) The Registrars. 

955. The four registrars of the Principal Probate Registry of 
the High Court of Justice at Somerset House, who are appointed 
by the President of the Division (ri), are also the registrars of the 
Divorce Division ( o ). They have under their control clerks, record 
keepers, a sealer and other officers (p). 

956. Their principal duties and powers (q) during the sittings (r), 
in addition to hearing most classes of summonses (s), are : — Taking 
care of all pleadings and documents (t) ; examining and certifying 
copies ( u ) thereof, and affixing the seal of the court (x) when required ; 
attending (the three junior registrars perform this duty) the sitting 
judge, in court and in chambers, and also the lords justices ( y ) in 
case of an appeal ; assigning guardians (a) ; approving applications 
to proceed in forma 'pauperis ( b ), and affidavits on a demand for 
resumption of cohabitation (c) ; settling advertisements for substi- 
tuted service of citations (d) and orders ; signing writs (e) ; allotting 

(g) See p. 602, post. 

(h) As to Jewish “ divorces,” see Levi v. Levi (1910), Times , 18th Pebruary. 

(t) A barrister of fifteen years’ standing, or a judge of the High Court or of 

the Court of Appeal, is eligible for the office of President (Judicature Act, 1891 
(54 & 66 Yict. c. 53), s. 2). See also Judicature Act, 1877 (40 & 41 Yict. c. 9), s. 4 ; 
Judicature Act, 1881 (44 & 46 Yict. c. 68), s. 8. 

(&) Judicature Act, 1875 (38 & 39 Yict. c. 77), s. 8. 

(Z) Judicature Act, 1873 (36 & 37 Yict. c. 66), ss. 40, 44. 

(m) Appellate Jurisdiction Act, 1876 (39 & 40 Yict. c. 59), s. 17 ; and see 
pp. 561, 602, post. 

(w) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 84. 

\o) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), 8. 14 (repealed by 
the Judicature (Officers) Act, 1879 (42 & 43 Yict. c. 78), s. 29) ; Judicature 
Act, 1873 (36 & 37 Viet. c. 66), s. 77 ; R. S. C., Ord. 60, r. 1 : and see title 
Executors and Administrators, Yol. XI Y., p. 152. 

(p) Divorce Rules 172, 173. 

(< q ) Matrimonial Causes Act, 1858 (21 & 22 Yict. c. 108), s. 4, and Divorce 
Rules ; compare R. S. C., Ord. 54, r. 12. 

(r) Als to business during vacations, see p. 467, post. 

i s) See p. 466, post, 
t) Divorce Rule 118. 
u ) Ibid., 119. 

x) Ibid., 120 ; and Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 13. 
y \ Compare R. S. C., Ord. 60, r. 2. 

(a) See p. 504, post. 
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tftrSBAND AND WIFE. 


Sect. 1. 

The Divorce 
Division 
of the 

High Court. 


In open court 


alimony (/) ; administering oaths (g) ; issuing subpoenas ( h ) ; requir- 
ing the attendance of a husband or wife and others, when necessary, 
on questions of alimony ( i ), and of maintenance and variation 
of settlements etc. ( k ) ; selecting medical inspectors, and attending 
the identification of parties to a nullity suit to be medically 
inspected (l ) ; personally opening the reports of medical in- 
spectors (m), and the depositions of witnesses taken by examiners 
or commissioners, and signing minutes (n) ; settling the questions 
for a jury (o); ascertaining the amount to be paid or secured, 
and making the necessary order, for a wife’s costs ( p ) ; certifying 
that the papers are in order before a case is Bet down for 
trial ( q ) ; granting a stay, removing petitions from the cause lists 
when necessary (r) ; inquiring into, and reporting to the judge on, 
questions of maintenance and variation of settlements (s ) ; inquiring 
into disputes as to property ( t ) between husband and wife, on the 
direction of the judge, and reporting to him ; taxing bills of costs ( u ), 
and ordering payment thereof when taxed and certified ( x ) ; making 
charging and garnishee orders and appointing receivers (y ) ; pro- 
curing discovery in aid of execution (a) ; making orders for the 
consolidation of cross suits ( b ), and for payment of alimony (c). 

Sub-Sect. 3. — Business of the Court. 

(i.) In Open Court. In CamerA. In Chambers. 

957. The judges of the Divorce Division sit at the Royal Courts 
of Justice at the same time as the other judges of the High 
Court ( d ), and ordinarily in open court, although they have power, 


(/) See pp. 516, 6G3, post. 

(g) Commissioners for Oaths Act, 1889 (52 & 53 Viet. c. 10), s. 2; Oaths 
Acts, 1888 (51 & 52 Viet. c. 46), and 1909 (9 Edw. 7, c. 39); and see 
Matrimonial Causes Act, 1858 (21 & 22 Viet. c. 108), s. 12 (repealed by the Statute 
Law Revision Act, 1892 (55 & 56 Viet. c. 19) ). 

(h) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 49, and Divorce 
Rules 109, 180; seo j). 531, post . A person failing to attend before a 
registrar when ordered is not in contempt unless conduct money has been 
provided ( Townend v. Townend (1905), 21 T. L. R. 657 ; Jennings v. Jennings 
(1865), L. R. 1 P. & D. 35). 

(t) See pp. 518, 563, post. 

(&) Divorce Rule 204 ; and generally, see pp. 564 et seq. t post. 

(l) See p. 527, post. 

(m) Ibid. 

In) See pp. 535 et seq. 9 post 

Jo) See p. 529, post, 
p) See p. 523, post . 
g) See p. 528, post. 


r r) See p. 530, post. 
[«) Divorce Rule 101 


and see pp. 564, 571, post. 

[£) Under the Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), 
s. 17 ; see p. 521, post. 

See p. 580, post. 

See p. 583, post. 

See pp. 588, 589, post. 

See p. 590, post. 

See p. 530, post. 

See pp. 516, 563, post. 

(d) Matnmorial Causes Act, 1857 (20 & 21 Viet. c. 85), 8. 12 ; see also Orders 
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inherited from the Ecclesiastical Courts ( e ), to sit in camerd, a practice 
which, so far as reported (/), appears to have been adopted only in 
cases of nullity of marriage for incapacity ( g ). But in cases where 
the ends of justice may be defeated owing to the difficulty of 
obtaining the necessary evidence from witnesses in open court, the 
judges sometimes exercise their inherent jurisdiction and exclude 
the public from the court during the whole or part of the hearing (h ) ; 
and occasionally, when the details of the case are very unpleasant, 
the judge orders the removal from the court of women and 
children (i). 

(ii.) Motions. 

958. The following matters must be dealt with on motion (/c) : — 
Applications for substituted service ( l ) of citations and orders ; for 
leave to proceed without naming a co-respondent or to strike out 
the name of a deceased co-respondent (in) ; for attachment (or com- 
mittal) and sequestration (n) ; for an injunction (o) (if ex parte , 
this may be made in judge’s chambers); for confirming or varying 
a registrar’s report, as to maintenance (p), and variation of settle- 
ments (q) ; for rescinding decrees nisi (r) where the petitioner does 
not oppose ; and for discharging protection orders (s). 

959. A case on motion (t ) 9 setting out shortly the proceedings, 
the facts of the case, and what order is asked for, and also a copy 
of the notice of motion, must always be filed. The notice must be 
delivered to opponents (u) (if any), with copies of affidavits and 
documents^). The notice must be in writing, and signed by the 
party or his solicitor (w). All papers must be lodged at the 


in Council, 12th Decomber, 1883, and 1st March, 1907 ; W. N., Pfc. 2 (1883), 
p. 591 ; (1907), p. 79. 

(e) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 22; see also M. 
(falsely called II ) v. II. (1864), 3 Sw. & Tr. 517, where the evidence was so 
offensive that Sir J. P. Wilde desired that cases of nullity for incapacity should 
in future be tried in camerd , and, with the consent of counsel, ordered them to 
be so tried. 

(/) A. v. A. (1875), L. R. 3 P. & D. 230 (restitution; unnatural offences 
alleged; tried in camerd) ; see C . v. C. (1869), L. R. 1 P. & D. 640. 

{(/) See p. 470, post. 

(h) A. v. A. y supra; Cohen v. Cohen (1897), 13 T. L. R. 255 ; D . v. D. f D . v. 
D. and 0, t [1903] P. 144 ; De Lisle v. De Lisle (1904), Times , 15th March. 

(i) Barnett v. Barnett (1859), 29 L. J. (r. M. & A.) 28. 

(k) In term time motions are heard in court bv a judge, usually on Mondays 
at 11 o’clock, but for urgent matters special leave may be obtained. As to 
vacation business, see p. 467, post. 

I I) See p. 509, post, 

m) See pp. 506, 537, post, 

n) See pp. 585, 586, post, 

o) See p. 590, post, 

p) See p. 564, post. 

(q) See p. 671, post. 

! r) See p. 555, post. 

8) Divorce Rule 125 ; and see p. 662, post, 
t) Divorce Rule 147. 

u ) Ibid. 115 ; this must be delivered four clear days before the motion. 

(v) Divorce Rule 150. 

(nr) Ibid. 113. 
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Husband and Wifb. 


Sect. l. 

The Divorce 
Division 
of the 

High Court. 
Affidavits. 


Summonses. 


Before 

registrar. 


registry (a?), and if some of the necessary papers are already in the 
registry, the applicant or his solicitor must take care that they are 
looked up, and sent with the case on motion to the judge (y). 
The registrar will not allow the motion to come on if the papers 
are defective (js). 

960. Original affidavits in opposition to the application are 
handed in at the hearing to the registrar (a), who(i) enters the 
order made, a copy of which may be obtained on application after 
notice. If an order be made without proper notice having been 
given, it will not stand (c), and, if the hearing be adjourned, a 
motion will be restored to the list only on notice of the adjourned 
motion being given at the registry in the same way as if it were an 
original motion. 

(iii.) Summonses. 

961. Any person, in any matter in the Divorce Division, may 
take out a summons (in duplicate, stating the date and hour when 
returnable), if not contrary to the rules or practice ( d ). The name 
of the matter, and of the person taking out the summons, and the 
fact of the issue thereof are entered in the minutes at the registry, 
and a copy of the summons is served on the party summoned ( e ). 

Most summonses (/) are heard in the first instance ( g ) by one of 
the registrars (h), including applications for : — extension of time (t) ; 
leave to file an answer etc. ( j ), or to appear after default ( k ) ; leave 
to intervene ( l ) ; leave to amend pleadings or to file a supplemental 
petition (m) ; an order by consent to strike out pleadings ( n ), or to 
dismiss a petition (o ) ; a trial by jury(p); leave to take evidence 
out of court (q) (except that of a party to the suit, when leave is 
given only by a judge); leave to dispense with a guardian on 
attaining twenty-one (r) ; an order by consent for alimony (s) ; 


(i x\ By 2 p.m. on the preceding Wednesday. 

(y) Divorce Buie 149. 

[z) Ibid., 148. 

fa) The registrar sends them to the registry to be filed. 

[6) Briefs are not left with him. 

(c) Divorce Buie 116. 

(d) Ibid., 160. 

(e) Ibid., 161 : one clear day before it is returnable, and before 7 p.m., but 
on Saturdays before 2 p.m. 

(/) Por the exceptions, see p. 468, post. 

(g) At Somerset House on Tuesdays and Fridays at 11.30, and other matters 
by special appointment. As to intorlocutory appeals, see p. 659, post. 

[h) Divorce Buies 168 and (since 1875) 181, 182. 
t) Ibid., 122. 

Ibid., 37. 

Ibid., 185; seep. 611 , post. 

[£) Under the Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), s. 3 ; Divorce 
Buie 23, which directs a motion, does not apply to this, but to the King’s 
Fioctor ; see p. 552 , post; and see Farrell v. Farrell (1896), 76 L. T. 107. 

(m) See p. 502, post. 
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discovery (a) ; particulars (b); appointment of medica V? age to a The Divorce 
access to children (d ) : but a registrar can refer a 7 , Division 

judge (e). Summonses for custody of children, or for ^e to take Qftbe 
them out of the jurisdiction, or for an order to bring them within tne m h g onr t 

jurisdiction (/), or for leave to take evidence of a party to a suit out 

of court (g), or in any other way to deal with a suit in the judge s Before judge, 
list, or to have issues against a respondent and co-respondent 
tried separately ( h ), or for the apportionment of damages (t)> or (it 
would appear) for leave to administer interrogatories ( k ), must be 
heard by the judge, who also deals in chambers with appeals ( l ) and 
references (m) from the registrars. 


962. On production of the original summons (n) and after hear- The order, 
ing both sides (o), or by consent indorsed on the summons (p), an 

order may be made, entered on the minutes (q), and, if necessary, 
formally drawn up in the registry (r), on the application of either 
party (s), but if the party summoned does not appear at the appointed 
place, at the end of half an hour from the time named an order may 
be made (on an affidavit of service and no attendance) in his absence (£). 

If the party taking out the summons has not arrived within half 
an hour from the time named therein, that is sufficient to prevent 
his being heard on that occasion (u). 

If a summons be withdrawn, the fee paid for the order is 
returned ( x ). 

(iy.) During Vacations . 

963. In the Divorce Division time runs in vacation (?y), and, when time 
although no suits are actually tried, most of the other matters are runs, 
dealt with, and although registrars do not tax costs nor deal 

with alimony, maintenance, or variation of settlements during 


(a) As to interrogatories, see p. 52G, post, 
lb) See p. 513, post. 

( c ) See p. 527, post. 

M) See p. 521, post. 

(e) Divorce Kule 183. 
if) See p. 522, post. 

(, g ) See p. 535, post. 

Ch) See p. 530, post. 

\i) See p. 579, post. 

(k) Harvey v. LoveJcin (1884), 10 I\ D. 122, 129, C. A. 

(l) Divorce Bulos 43, 184, 200. 

(m) Ibid., 183,206. 

(n) Ibid., 1G2. 

(o) 1 bid., 163. 

(y>) Ibid., 167. 

(g) Ibid., 163. 

Or) Ibid., 166. 

($) If either side intends to appear by counsel, notice must be given to the 
opponent, otherwise an adjournment may be allowed. Costs of counsel attend- 
ing will not be allowed on taxation unless a certificate for counsel be 
obtained at the hearing, though, when counsel appear on both sides before a 
judge, this is dispensed with. A solicitor who taxes his bill against his own 
client should also obtain such a certificate on application ex parte. 

(t) Divorce Rule 164. 

(u) Ibid., 165 ; and the registrar may mark the attendance of the party's 
opponent, with costs. 

(x) An allowance being made for the spoilt stamp. 

(y) But see pp 557 et seq., post. 
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vacation, except in special circumstances, they sit to hear such 
summonses as may be brought before them in term time (a), and to 
hear motions, which must be attended by counsel (&), for substituted 
service, to strike out the name of a deceased co-respondent, and for 
leave to proceed without naming a co-respondent (c). They may 
also discharge from prison a person who has been committed (d). 
All other summonses rud motions are heard on leave (obtained 
from the judge or registrar) by the vacation judge ( e ), who also 
pronounces decrees absolute in open court. 

Sub-Sect. 4 . — How Practice and Procedure are Governed. 

(i.) In General , and where no Special Provision . 

964. The practice and procedure of the Divorce Division are not 
governed by the Rules of the Supreme Court, save as therein 
expressly provided (/), but by the Judicature Acts, which incorporate 
the various Matrimonial Causes Acts and the rules made there- 
under^); and, through them, by the practice founded on, and 
growing out of, that of the Ecclesiastical Courts (h). 

In the absence, however, of rule or practice as to any particular 
point, the Rules of the Supreme Court are sometimes taken as a 
guide ( i ), or the common law is applied (k). 

(ii.) Under the Matrimonial Causes Acts and Pules. 

965. The operation of the various Matrimonial Causes Acts ( l ) 
is confined to England (m) and "Wales, and does not extend to 


(a) See p. 463, ante . 

\h) On alternate Wednesdays at 12.30 p.m., during tbe Long Vacation. 
Papers for motions, whether before the vacation judge or a registrar, must 
be lodged at the registry before 2 p.m. on the Friday previous to hearing. 

(c) Matrimonial Causes Act, 1858 (21 & 22 Viet. c. 108), s. 4. 

(J) See p. 586, post. 

(<?) Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 27, 28; and It. S. C., 
Ord. 63, rr. 11, 12. 

(/) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 18; R. S. C., Ord. 68, 
r. 1 (d). See also Stanhope v. Stanhope (1886), 11 P. D. 103, 108, C. A. (as to 
R. S. 0., Ord. 17, r. 1) ; Red fern v. Redfern , [1891] P. 139, 143, C. A. (as to 
R. S. C., Ord. 31, r. 12) ; Ivimey v. Ivimey , [1908] 2 K. B. 260, 261, C. A. (as to 
R. S. C., Ord. 42, r. 24) ; and Hyde v. Hyde (1888), 13 P. D. 166, 176, C. A.; 
Brydges v. Brydges and Wood, [1909] P. 187, 194, C. A. (as to R. S. 0., 
Ord. 42, r. 33). 

(g) As to these Acts and the rules thereunder, see infra. 

(h) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 22 ; Judicature 
Act, 1873 (36 & 37 Viet. c. 66), s. 23 ; and see titles Ooubts, Vol. IX., p. 52; 
Ecclesiastical Law, Vol. XL, p. 504. 

(i) Giles v. Giles, [1900] P. 17. 

(/:) Blackett v. Blackett , [1902] P. 170, C. A. 

(l) These are the Matrimonial Causes Acts, 1857 (20 & 21 Viet. c. 85) ; 
1858 (21 & 22 Viet. c. 108) ; 1859 (22 & 23 Viet. c. 61) , 1860 (23 & 24 Viet. c. 
144) ; 1864 (27 & 28 Viet. c. 44) ; 1866 (29 & 30 Viet. c. 32) ; Divorce Amend- 
ment Act, 1868 (31 & 32 Vict.^c. 77); Matrimonial Causes Acts, 1873 (36 & 37 
Viet. c. 31); ana 1878 (41 & 42 Viet. c. 19; (see the Short Titles Act, 1896 
(59 & 60 Viet. c. 14), Sched. II., which gives the collective title to these Acts, 
except that of 1864): and also the Matrimonial Causes Acts, 1884 (47 & 48 
Viet. c. 68) ; and 1907 (7 Edw. 7, c. 12). 

(m) Matrimonial Causes Act, 1857 (20 & 21 Viet. o. 85), b. 6; see also the 
Wales and Berwick Act, 1746 (20 Geo. 2, c. 42), s. 3. 
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Ireland (n), Scotland (o), the Channel Islands ( p), the Isle of 
Man (q), or other parts of the Empire (r). The President of the 
Divorce Division has power to make, and alter or revoke, special 
“Buies and Begulations, concerning practice and procedure in 
Matrimonial Causes,” as well as rules and regulations under the 
Legitimacy Declaration and Greek Marriage Acts (3) (hereinafter 
called the “ Divorce Buies ”), subject to the approval of Parlia- 
ment ( t ). 

Sect. 2. — What Relief can be obtained and on what Grounds. 

Sub-Sect. 1. — Belief in General. 

966. If one falsely allege marriage with another, the latter may 
obtain a decree of perpetual silence in a suit for jactitation of 
marriage (i u ). This is the only case in which a matrimonial suit 
can, as of right (v), be proceeded with without primd facie proof of 
a marriage de facto. 

Marriage is void ab initio (x) in cases of relationship, bigamy, 
want of consent, including insanity at time of marriage (y), irregu- 
larity etc. ( z\ but it is only voidable (a) where one of the parties is 
incapable of consummating it(&), or if one is or both are under the 
age of consent (c). 

The remedy for desertion (d) is restitution of conjugal rights (e), 
or, alternatively, judicial separation (/), which latter may also be a 
remedy for adultery ( g ), cruelty (ft), or unnatural offences (i). 


! n) Seo note (t), p. 500, post. 

o) Yelverlon v. Yelvci'ton (1859), 1 Sw. & Tr. 574, 586. 

(^>) Le Sueur v. Le Sueur (1876), 1 P. D. 139. 

(q) Davison v. Farmer (1851), 6 Exch. 242. 

(r) Blanlcard v. Qaldy (1693), 4 Mod. Rep. 222; Lautour v. Tecsdale (1816), 
8 Taunt. 830. 

(«) 21 & 22 Viet. c. 93 ; 47 & 48 Viet. c. 20. 

(i t ) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), ss. 53, 67 ; and 
Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 18, which latter continued in the 
High Court and Court of Appeal the rules and orders then in force. Compare 
Charles v. Charles (1866), L. R. 1 P. & D. 260; Wilson v. Wilson (1871), 
L. R. 2 P. & D. 341. As to the effect on these rules of a now Act of Parliament, 
see Stacey v. Stacey (1860), 29 L. J. (p. M. & A.) 63. As to Divorce Rule 220, 
see Be Cl arid s Fetition , [1905] W. N. 180. Divorce Rule 180a (as to the 
Debtors Act, 1869 (32 & 33 Viet. c. 62) ), being obsolete, has disappeared. 

(u) See p. 470, post. 

(?;) Though in a suit for nullity on the ground of impotence the facts may 
sometimes be considered first (< 7 . y. 0. 9 falsely called K. (1908), 25 T. L. R. 
328, C. A. 

^£c) See p. 278 et seq ., ante. 

\y) See p. 281, ante. 

[z) See p. 279, ante. 

[a) See p. 499, post. 

:5) See p. 470, post. 

|c) See p. 281, ante. 

(d) See p. 481, post. 

(c) See p. 471, post. 

(/) See p. 500, post ; and see Theobald v. Theobald (1889), 15 P. D. 28. 

See p. 477, post. 
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967. Although the spouses are on an equal footing in obtaining 
the foregoing forms of relief, to enable a husband tc obtain a 
dissolution of marriage (?), it is not necessary that his wife should 
have offended in the same way (1c) as a husband must have offended, 
before his wife can obtain that relief. In the former case the 
adultery (l) of the wife is sufficient, but in the latter the husband’s 
adultery must be coupled (m) with either desertion (n), or cruelty (o), 
or he must have been guilty of incestuous adultery (p), of bigamy 
with adultery (q), of rape(r), of sodomy, or of bestiality (s). A 
husband may also obtain damages from the adulterer ((). 
Declarations aB to legitimacy (u) and as to the validity of certain 
marriages ( v ) may also be obtained. 

Sub-Sect. 2. — Where a Declaration against Marriage is sought 

(i.) Jactitation of Marriage . 

968- Jactitation of marriage means a persistent boasting of 
a marriage falsely alleged to have taken place between the boaster 
and the petitioner. A petition in such a suit can only be presented 
by the person so misrepresented (w), and in these days it is seldom 
necessary to seek for such a remedy (x). 


(ii.) When Marriage is Invalid ah initio . 

Marriages 969. To ascertain whether a marriage is void ah initio, the 
void ah initio, circum stances which constitute a valid marriage (y) must be 

investigated. 

A civil suit for the purpose of annulling a marriage, for reasons 
other than impotence ( z ) may, it seems, be brought by persons 
having a financial interest in the matter (a). 

(iii.) When Marriage is Voidable for Impotence . 

Voidable 970. Inability to consummate a marriage is now the only cause 

marriage. (except non-age ) for which, though not void, it may be avoided. If 


(j) See p. 5 00, post. 

Uc) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 27. 

7) Seep. 477, post. 

'to) Bland v. Bland (1866), L. E. 1 P. & D. 237. 

[n) See p. 481, post 
(i o ) See p. 473, post. 

( p) See p. 480, post. 

(q) Ibid . 

(r) Ibid . 

(s) See p. 477, post . 

( t ) See p. 500, post. 

(u) Under the Legitimacy Declaration Act, 1858 (21 & 22 Yict. c. 93); and 
see p. 315, ante. 

( v ) Under the Greek Marriages Act, 1884 (47 & 48 Yict. c. 20); and see 
p. 315, ante . 

(w) Re Campbell v. Corley , Ex parte Campbell (1862), 31 L. J. (p. m. & A.) 60. 

(x) For a recent case, see Ascroft v. Trevor , otherwise Foley (1906), Times, 
13th — 23rd March (cross petition for restitution granted). 

(y) See p. 278, ante. 

(z) See infra . 

(a; Faremouth v. Watson (1811), 1 Phillim. 355 (brought by sisters of man 
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the condition of one of the parties thereto at the time of a 
marriage (b) renders consummation practically impossible, this 
makes the marriage voidable only, and not void (c). Such marriages 
are deemed valid for all civil purposes, unless a sentence of nullity 
is actually obtained during the lifetime of the parties ( d ). 

971. In suits for this purpose, the party who is fit must almost 
invariably be the petitioner (e). Sometimes, though rarely, what, 
at first sight, appear to be exceptions to this arise, as where the 
party who is not fit was unaware of the defect (/), or where the 
party who is fit has treated the marriage as if it were void, but has 
refused to take any steps to make it so (g ) . Either party may 
resort to the court as soon as he or she discovers that the other, 
from malformation (h) or other defect, is incapable of sexual 


Sect. 2. 

What Belief 
can he 
obtained 
and on what 
Grounds 

Parties, 


who married deceased wife's sister, who were interested in the question of his 
leaving issue. Such marriages wore then only voidable) ; see p. 283, ante. 

(b) A defect arising subsequently is no ground for relief (. Brown v. Brown 
(1828), 1 Hag. Ecc. 528). 

(c) Turner v. Thompson (1888), 13 P. D. 37. 

(d) Elliott v. Gurr (1812), 2 Phillim. 16. 

(e) Norton v. Seton (1819), 3 Phillim. 147 ; the reason being that no one may 
take advantage of his own wrong. 

(/) v. G. f falsely called K. (1908), 25 T. L. R. 328, 0. A. where both 
husband and wife were apparently fit, but the petitioning wife refused to 
undergo a slight operation to make her fit for the respondent). 

( g ) A. v. 2 ., sued as B . (1887), 19 L. R. Ir. 403 (where the wifo, who 
was fit, was alleged to have obtained some sort of relief from a court of her 
church); compare Be Laubenque v. Be Laubenque, [1899] P. 42 (refusal of 
husband to cohabit, after civil and religious ceremony, became dosertion) ; and 
see Hal fen v. Boddinyton (1881), 6 P. D. 13, per Hannen P., at p. 15. 

(h) Decrees were granted to husbands in : — B e v. A g (1845), 1 Rob. 

Eccl. 279 (wife with no uterus and a vagina forming a cul de sac, complete coitus 

impossible) ; W- v. H , falsely called W (1861), 2 Sw. & Tr. 240 

(congenital malformation of wife, rendering consummation impossible, only 

removable at considerable risk to her) ; G. v. G. (187 1), L. R. 2 P. & D. 

287 (a middle-aged wife successfully resisted for nearly three years ; no mal- 
formation ; refusal to submit to remodies, because dangerous) ; P. v. L. f falsely 
called P . (1873), 3 P. D. 73, n. (wife (18) hysterical, struck husband when he 
attempted ; threats to drown herself ; refused remedies ; said no sexual desire) ; 
H. v. P. (1873), L. R. 3 P. & D. 126 (three years' cohabitation ; husband's 
attempts excited hysteria and flight ; wife (25) refused examination ; compare 
the remarks of Hannen, P., in S. v. A. (1878), 3 P. D. 72, as to incapacity 
being inferred from p usistent refusal) ; L. v. L. (1882), 7 P. D. 16 (wifo aged 23 ; 
vaginismus ; slept with husband occasionally for three years ; refused slightly 
dangerous operation) ; F. v. P, falsely called F. (1896), 75 L. T. 192 (widow, no 
children, not a virgin, slopt with second husband live months ; no defect in either ; 
she admitted non-consummation; the allegation “incurable by art or skill ” 
struck out and decree granted on ground of latont incapacity arising from 
hysteria); E . v. E., otherwise T. (1900), 50 W. R. 607 (wife resisted full inter- 
course for six months ; called husband a brute ; declinod to have children ; 
refused inspection); S. v. S., otherwise M. (1908), 24 T. L. R. 253 (wife refused ; 
no attempt ; examination refused). As to the three latter cases it is to be 
observed that the necessity, in the absence of undoubted incapacity, for a three 
years' cohabitation as a condition precedent to a decree of nullity no longer 
exists; see F. f falsely called B. f v. B. (1865) 4 Sw. & Tr. 86 (non-appearance of 
the husband, so only wife's evidence available, and that believed); also Aleson 
v. Aleson (1728), 2 Lee, 576 ; Welde, alias Aston, v. Welde (1731), 2 Lee, 580 ; 
Briggs v. Morgan (1820), 3 Phillim. 325 ; Z7-—n, falsely called P— «, v. 
F s (1853), 2 Rob. Eccl. 614. 

Decrees were refused in: — 8. v. A • (1878), 3 P. D. 72 (parties lived 
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intercourse ; and delay, however long, in bringing a suit for this 
purpose is not in itself a bar (i). 

972. If the incapacity be propter frigiditatem, the law requires, 
before a suit can be commenced, a sufficient cohabitation to establish 
the fact ( k ) ; and if the court is not satisfied as to the facts, it may 
suspend its decree in order that further attempts at consummation 
may be made, or, if the petitioner desire it, may find against him 
to enable him to appeal (Z). Proof that a wife is incapable of 
becoming a mother is not a sufficient ground for a decree of nullity, 
if she be otherwise apta viro ( m ) ; but if a husband or a wife refuses 
to submit to inspection, the court may nevertheless grant a 
decree (n). 


together nine years ; court not satisfied as to husband’s attempts) ; Brown v. 
Brown (1828), 1 Hag. Ecc. 523 (man 60, woman 52 ; court not satisfied impedi- 
ment in wife had not been removed, but observed he ought to take her tanquam 
eoror ) ; Briggs v. Morgan (1820), 3 Phillim. 325 (second marriage of wife after 
effective cohabitation with first husband). 

Decrees were granted to wives in : — Pollard v. Wybourn (1828), 1 Hag. Ecc. 
725 (husband 41, wife 17 ; eleven years later she was virgo intacta; he, having 

confessed his impotence, left the country) ; N r, falsely called M e, v. 

M e (1853), 2 Hob. Eccl. 625 (husband 45, wife 30; slept together nearly 

two years; wife virgo intacta; husband impotent quoad hanc. Per curiam: If 
both appear capable, the impotence must be attributed to the husband, unless 

the woman resists) ; Q s, falsely called T e, v. T c (1854), 1 Ecc. & Ad. 

389 (separation at end of threo months ; no perfect signs of virginity or of con- 
nection ; husband, although no visible defect, believed to be incurably impotent) ; 
Lewis ( falsely called Hayward) v. Hayward (1866) 35 L. J. (p. & M.) 105, 
H. L. (on appeal : virgo intacta after 14 years : onus on husband) ; 
B . v. B. f [1901] P. 39 (separate beds, eight months after marriago, against wife’s 
wish ; afterwards same bed and attempts ; deed of separation unwillingly 
executed by wife; husband refused examination); R., otherwise K., v. R. 
(1907), 24 T. L. R. 65 (wife seduced by another before marriage; husband 
admitted impotence). 

Decrees were refused in : — U. v. J. (1867), L. R. 1 P. & D 460 (where doctor’s 
evidence uncertain and husband denied ; wife’s assertion not accepted) but com* 
pare P. v. P., otherwise O . (1909), 25 T. L. R. 638 (where the incapacity of the 

wife was pronounced on her own statement) ; S , falsely called E , v. 

E (1863), 3 Sw. & Tr. 240 (court rofused to assume permanent incapacity 

where, during a cohabitation of under three months, two attempts wore made, 
unsuccessful owing to the husband’s habit of self-abuse (possibly curable), and 
the wife’s health was affected; but where the husband refused to give up 
the habit and left wife, a decree was granted (/., otherwise K., v. J ’. (1908), 24 
T. L. R. 622). 

(i) L., otherwise B., v. B., [1895] P. 274 (seven years’ delay by wife) ; 
Mansfield, falsely called Guno , v. Cuno (1873), 42 L. J. (p. & M.) 65 (provided case 
already proved) ; B n v. B n (1854), 1 Ecc. & Ad. 248, P. 0. (distinguish- 

ing such a suit from one on account of adultery) ; but see dictum of Sir W. 
Scott, in Guest v. Shipley, falsely called Guest (1820), 2 Hag. Con. 321, 323 ; and 
compare S. v. B., falsely called S. (1905), 21 T. L. R. 219 (where seventeen 
years elapsed between marriage and decree). 

(fc) B n v. B w, supra , at p. 260 ; and see p. 441, ante. 

if) T . v. M. y falsely called T. (1865), L. R. 1 P. & D. 31 ; M , falsely 

called H‘ , v. H (1864), 3 Sw. & Tr. 517, 592 (decree nisi made after an 

adjournment and further attempts). 

(in) B n v. B n , supra ; compare D e v. A g, falsely calling 

herself D e (1845), 1 Rob. Eccl. 279 (where thore were further defects). 

(n) Sparrow, falsely called Harrison , v. Harrison (1841), 3 Curt. 16; E. v. E. 
( otherwise T.) (1900), 50 W. R. 607 ; B. v. B., [1901] P. 39 ; W. v. &, [1905] P. 
j & v. B., falsely called S., supra. 
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Sub-Seot. 3. — Where Marriage it sought to be Upheld. 

(i.) Refusal to render Conjugal Rights etc. 

973. Unless there has been a separation, either judicial (o), or 
by a valid arrangement (p), the parties are not entitled to refuse to 
cohabit in the absence of any matrimonial or gwasi-matrimonial 
offence, or even where such an offence has been committed and 
afterwards condoned ( q ). Cohabitation in this sense does not 
necessarily refer to actual sexual intercourse (r) nor even to actual 
residence under the same roof (s), but may be defined (t) as being 
the antithesis of that wilful separation without cause or reasonable 
excuse which constitutes desertion and a discretionary bar to a 
decree of dissolution ( u ) of marriage. Circumstances, however, 
which would not entitle a party to relief in other matrimonial suits 
are sometimes held sufficient to justify a refusal to cohabit (a) ; but 
family difficulties ( l ), not resulting in cruelty, are not of this class, 
nor, it appears, is premarital misconduct (c). 

(ii.) Legitimacy Declarations . 

974. Declarations of legitimacy also fall under this head (d), 

Sub-Sect. 4. — Where Partial or Complete Divorce is sought. 

(i.) Far Offences under Ecclesiastical Law. 

(a) Cruelty . 

975. Cruelty ( e ) may be defined as conduct of such a character 
as to have caused danger to life, limb, or health (bodily or mental), 

(o) See p. 486, post. 

(p) Ibid.; and see Hunt v. Hunt (18G1), 31 Beav. 89, reversed (1862), 4 
De Gk F. & J, 221 ; Marshall y. Marshall (1879), 5 P. D. 19 ; Besant y. Wood 
(1879), 12 Ch. D. G05; Clark v. Clark (1885), 10 P. D. 188, 0. A. ; Oldroyd 
y. Oldroyd , [1896] P. 175. 

(q) See Westmeath {Earl) v. Westmeath ( Countess ) (1829), 2 Hag. Ecc. Supple- 
ment, 1 ; Bramwell v. Bramwell (1831), 3 Hag. Ecc. 618 ; Moore v. Moore (1840), 
3 Moo. P. 0. 0. 84, 86 ; and p. 489, post . 

(r) Orme v. Orme (1824), 2 Add. 382 ; see Rowe v. Rowe (1865), 34 L. J. 
(P. M. & A.) 111. 

(s) Bradshaw v. Bradshaw , [1897] P. 24. 

(t) Russell v. Russell , [1895] P. 315, 333 et seq. f C. A. ; affirmed, [1897] A. 0. 
395 ; and compare Scott v. Scott (1865), 4 Sw. & Tr. 113 (no precise definition 
offered). 

{u) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 31 ; Haswell v. 
Haswell and Sanderson (1859), 1 Sw. & Tr. 502, 505 ; and see p. 544, post . 

(a) Russell v. Russell , supra (whore wife made a maliciously false charge of 
soaomy : the appeal to the House of Lords, [1897] A. C. 395, was on another 
point) ; and seo Green v. Green (1869), 21 L. T. 401. See also cases on desertion 
without cause or reasonable excuse arising under the Matrimonial Causes Act, 
1857 (20 & 21 Yict. c. 85) ; and pp. 481 et seq ., post ; and compare Perrin v. Perrin 
(1822), 1 Add. 1, 4. 

f R) Oldroyd v. Oldroyd , supra, 

:c) Mason v. Mason (1889), 61 L. T. 304, sed quaere, 

'a) See pp. 315, 316, ante . 

(e) l.e. t legal cruelty ; Russell v. Russell , [18971 A. 0. 395, per Lord Davet, 
at p. 467. See also Evans v. Evans (1790), 1 Hag. Con. 35, where, at p. 38, 
Sir W. Scott is reported to have said: “What merely wounds the mental 
feelings is in few cases to be admitted, where they are not accompanied 
with bodily injury, either actual or menaced”; “admitted” refers to 
the admission of articles for proof in the Ecclesiastical Court ; see Russell 
V, Russell, supra , per Lord Shand, at p. 463 ; Otway v. Otway (1812), 2 
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Husband and Wife. 


Sect 2. or as to give rise to a reasonable apprehension of such danger. It 

What Relief is important to observe, in considering the many and varied cases 

can be on this subject, that the word “ cruelty ” appears to have been 

obtained use( j no t only in this, but, not infrequently, also in a wider and 

and on what more popular sense. 

Grounds. r r 


WholmT be 976. Either of the parties may be guilty of this offence (/), and 
guilty?* 7 C in determining what constitutes cruelty regard must be had to the 
circumstances of each particular case, keeping always in view the 
physical and mental condition of the parties, and their character 
and social status (g). In some cases one act may be so grievous as 
by itself to constitute cruelty ( h)> although this is seldom the 
case (i); but a blow, followed by minor acts (Zc), may be enough, 
and continued acts of ill-usage, none of them, in themselves, 
sufficient to support such a charge, may accumulate until a case of 
cruelty arises (Z). Such acts, however, if only continued for a short 


Phillim. 95, per Sir John Nicholl, at p. 97, “it is the acknowledged doctrine 
that danger to the person and health is sufficient”; Cooke v. Cooke (1863), 
32 L. J. (p. M. & A.) 81, 154 (a wife, who had remained away for several years 
after cruelty, succeeded in her suit for judicial separation, brought principally 
because of differences about the children, on the ground that it was uusafe for 
her to return); Milford v. Milford (1866), L. R. 1 P. & D. 295, per Lord 
Penzance, at p. 299 : “the court, as Lord Stowell once said,” in Evans v. Evans 
(1790), 1 Hag. Con. 35, at p. 39, “ has never been driven off this ground ” ; Birch 
v. Birch (1873), 42 L. J. (P. & M.) 23 (where Hannen, P., decided that cruelty to a 
child, to wound its mother’s feelings, was not sufficient unless it injured her 
health); and a similar case, Suggate y. Suggate (1859), 1 Sw. & Tr. 489, per Sir 
Ckesswell Ckesswell, at p. 490, “cruelty in ordinary language is an 
ambiguous term”). 

(/) Kirkman v. Kirlcman (1807), 1 Hag. Con. 409 ; Furlonger v. Furlonger 
(1847), 5 Notes of Cases, 422, 425. It was formerly a frequent practice for the 
conduct of a wife, who behaved badly to her husband, to he pleaded as a defence 
to, and explanation of, her charges of cruelty against him ; see Wallscourt {Lady ) 
v. WalUcourt {Lord) (1847), 5 Notes of Cases, 121 ; Dysart {Earl) y. Dysart 
( Countess ) (1844), 1 Rob. Eccl. 106; Forth v. Forth (1867), 16 L. T. 574; 
Waring v. Waring (1813), 2 Phillim. 132 ; but at the present day it is scarcely 
expedient to plead anything of this nature against a woman (by way of con- 
fession and avoidance) which does not amount to actual cruelty on her part ; 
although it is well recognised that, occasionally, a husband may stand in real need 
of a separation to protect him from his wife’s conduct ; see Prichard v. Prichard 
(1864), 3 Sw. & Tr. 523 (wife’s foul language and blows passively resisted by 
husband for many years, till 6he drove him away from his chapel with abuse 
and blows and he fell in a fit); White v. White (1859), 1 Sw. & Tr. 591. 
Such cases are seldom now tried-out in public, but usually, by the good offices 
of the judge, result in a deed of separation. As to deeds of separation, see 
pp. 439 et seq., ante . 

{g) In Tomkins v. Tomkins (1858), 1 Sw. &Tr. 168, Sir Ckesswell Ckesswell 
pointed out to the jury that what they had to decide was a mired question of 
fact find law. Blows between parties in the lower and higher stations of life 
bear different aspects {Westmeath {Earl) v. Westmeath {Countess) (1829), 2 Hag. 
Ecc. Supplement, 1). 

{h) Beeves v. Beeves (1862), 3 Sw. & Tr. 139 ; and see Grossi v. Grossi (1873), 
L. R. 3 P. & I). 118. 

U) Smallwood v. Smallwood (1861), 2 Sw. & Tr. 397. 

(k) Waddell v. Waddell (1862), 2 Sw. & Tr. 584. 

(l) Power v. Power (1865), 34 L. J. (p. M. & A.) 137 (husband’s constant 
drinking; slight blows; some bruises; pretending to cut wife’s throat) ; Green 
v. Green (1864), 33 L. J. fp. M. & A.) 64 (wife’s drinking; obstruction of meals 
and unkindness when ill); Cochrane v. Cochrane (1910), 27 T. L. R. 107 
(cumulative effect of acts of cruelty). 
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time, may be due to circumstances of the moment, and cause no 
real danger to the life, health, or even future happiness of the wife 
or husband (ra). 

It is cruelty wilfully and recklessly (n) to communicate a 
venereal disease (o), but not so a mere skin disease (p) f unless in 
conjunction with other acts ; and a course of conduct calculated to 
break the spirit of the sufferer (more usually the wife), continued 
till health breaks down, or is likely to break down, under the 
strain (q) (sometimes termed constructive cruelty (r)), is also a 
ground for relief; but not mere neglect and want of affection (s), 
even if such is the result of a husband’s secret intrigue in his own 
house (t), or of a recital of his infidelities and preference for other 
women (a ) . 

Threats (b) of actual personal violence sometimes constitute 
cruelty, and the court does not wait to act until such threats are 
carried into effect (c). Proof that a wife has made complaints 
about her husband is admissible in evidence (d) . For this purpose 
a certificate of a husband’s summary conviction for cruelty to his 


(m) Plowden ▼. Plowden (1870), 23 L. T. 266; Oliver y. Oliver (1801), 1 
Hag. Con. 361, per Sir William Scott, at p. 371 (affection may exist, though 
accidents may happen in petty quarrels). 

{n) Popkiny, Popkin (1794), 1 Hag. Ecc. 765, n., 767, n. ; Boardmany. Board- 
man (1866), L. E. 1 P. & D. 233. The onus is on a person found to have been 
infected to show ignorance of that state {Brown y . Brown (1865), L. E. 1 P. & D. 
46); see also Ciocci v. Ciocci (1853), 1 Ecc. & Ad. 121; Collett v. Collett 
(1838), 1 Curt. 678. Scientific evidence (such as microscopical examination of 
discharge) is desirable ; see Morphett v. Morphett (1869), L. E. 1 P. & D. 702. 

(o) Namely syphilis, or gonorrhoea. It must be definitely alleged ; “ cruelty ” 
in general is not enough ( Squires v. Squires (1864), 3 Sw. & Tr. 541), and proof 
of such disease, if contracted during the marriage from some other person, is 
sufficient evidence of adultery ( Oleen v. Gleen (1900), 17 T. L. E. 62 ; Wallace 
v. Cook (1803), 5 Esp. 117). 

(p) Chesnwtt v. Chesnutt (1854), 1 Ecc. & Ad. 196. 

\q) Kelly v. Kelly (1869), L. E. 2 P. & D. 31 (a clergyman, thinking his wife 
plotted against him, bullied and hectored her, till her doctor, for the sake of 
her health, advised her to leave home without her husband’s consent) ; Mytton 
V. Mytton (1886), 11 P. D. 141 (a similar case); Bethuney . Bethune , [1891] P. 
205 (systematic neglect and insult, injuring health) ; Walmesley v. Walmesley 
(1893), 69 L. T. 152 (insulting conduct ; danger of melancholia ; wife “ fright- 
fully changed ”) ; Le Couteur v. Le Couteur (1896), Times , 2nd March (husband 
installed a woman in wife’s house and threatened to elope with her) ; Thompson 
v. Thompson (1901), 85 L. T. 172 (where wife’s health completely broke down 
under the shock of husband’s (clergyman) conviction under the Criminal Law 
Amendment Act, 1885 (48 & 49 Yict. c. 69), s. 5 (1) ) ; compare Knight v. Knight 
(1865), 4 Sw. & Tr. 103. 

(r) Holden v. Holden (1810), 1 Hag. Con. 453; and see Suggate y. Suggate 
(1859), 1 Sw. & Tr. 489; Birch v. Birch (1873), 42 L. J. (p. & M.) 23. 

(a) Neeld v. Neeld (1831), 4 Hag. Ecc. 263; Hudson v. Hudson (1863), 3 
Sw. & Tr. 314 (ill-assorted union). 

(i t ) Cousen v. Cousen (1865), 34 L. J. (p. M. & A.) 139. 

(a) Beauclerky . Beauclerk , [1891] P. 189, C. A. 

(b) See Bostock v. Bostock (1858), 1 Sw. & Tr. 221 ; Barrett v. Barrett (1903), 
20 T. L. E. 73. 


(c) D ’ Aguilar {Lady) v. D’ Aguilar (Baron ) (1794), 1 Hag. Ecc. 773, 775; 
Kirkman v. Kirkman (1807), 1 Hag. Con. 409 ; Knight v. Knight (1865), 34 
L. J. (P. M. & A.) 112 ; Sarkies v. Sarkies (1884), Times , 28th June (husband 
conceived aversion to bride and wished her to divorce him). 

(d) Berry v. Berry and Carpenter (1898), 78 L. T. 688. 
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wife, which has the same evidential effect as a decree of judicial 
separation (e), though not the depositions then taken (f ), may be 
used to corroborate her allegations of cruelty. Mere vulgar, or 
even obscene, abuse (< g ), or false accusations of adultery ( k ), 
incestuous adultery (i), or unnatural practices (ft), are not grounds 
for relief except on the principle of cumulative, or of constructive, 
cruelty (l). 

977. Insulting a wife in the street, so grossly as to cause her to 
be taken to be a prostitute, was formerly allowed to be cruelty (m) ; 
but it is submitted, since the adoption of the definition above given, 
that neither this, nor spitting in her face (n), nor such conduct as 
would justify her refusal to cohabit (o), is, by itself, a sufficient 
cause for relief, nor is drunkenness, per se, cruelty (p), but a wife 
or husband is entitled to the protection of the court against acts of 
cruelty, committed by a husband or wife, when under the influence 
of drink (q), although not, it seems, if suffering from absolute 
insanity (r) ; yet as long as such insane person is at liberty, and 
there is danger of further cruelty, the court scarcely entertains the 
question of sanity (s). 

978. A decree in a former suit may be referred to by the court, 
but it must not be assumed that the judge has judicial knowledge 


(e) Harriman v. Earriman (1909), 25 T. L. R. 291, 0. A. 

(/) Judd v. Judd , [1907] P. 241. 

( g ) D' Aguilar ( Lady ) v. 1)' Aguilar (Baron) (1794), 1 Hag. Ecc. 773, 775; 
Dysart (Earl) v. Dysart (Countess) (1844), 1 Rob. Eccl. 106 ; Chesnutt v. Chesnutt 
(1854), 1 Ecc. & Ad. 196 ; and see Barite v. Barlee (1822), 1 Add. 301, 305. 

(h) Durant v. Durant (1825), 1 Hag. Ecc. 733 ; Wallcer v. Walker (1898), 
77 L. T. 715 (premarital) ; Jeapea v. Jeapes (1903), 89 L. T. 74. 

(t) Qale v. Gale (1852), 2 Rob. Eccl. 421 ; Bray v. Bray (1828), 1 Hag. 
Ecc. 163, which apparently differs, merely docided that a further charge could 
be added. 

(k) Russell v. Russell, [1895] P. 315, C. A. ; [1897] A. O. 395. 

(l) If a husband be proved to have made charges against his wife, which are 
alleged to be false, in order to clear himself he must prove that he believed they 
were true (Walker v. Walker, supra), 

(m) Milner v. Milner (1861), 4 Sw. & Tr. 240. 

(n) Cloborn v. Cloborn (1629), Het. 149 ; D' Aguilar (Lady) v. D' Aguilar 
(Baron), supra ; Saunders v. Saunders (1847), 1 Rob. Eccl. 549, 562 (an outrage 
. . . more than equivalent to any threat). 

(o) Russell v. Russell , supra (discussed but not decided upon in the House of 
Lords, [1897] A. O. 395) ; compare Holmes v. Holmes (1755), 2 Lee, 116 (a wife 
ordered to return to a husband who had, in the presence of two men, 
threatened to have forcible connection with her) ; and see p. 426, ante . 

(p) Chesnutt v. Chesnutt , supra ; Scott v. Scott (1860), 29 L. J. (p. M. & A.) 64 
(wife’s); Hudson v. Hudson (1863), 3 Sw. & Tr. 314; but see the more modern 
view expressed in Walker v. Walker , supra . 

(q) Marsh v. Marsh (1858), 1 Sw. & Tr. 312 ; Power v. Power (1865), 34 L. J. 
(p. M. & A.) 137 ; Walker v. Walker, supra, 

(r) Hall v. Hall (1864), 3 Sw. & Tr. 347 (the remedy lies fn the restraint of 
the insane husband, not the release of the wife) ; and see p. 484, post . 

(a) Hanbury v. Hanbury, [1892] P. 222 (recurrent mania) ; compare Baron v. 
Baron (1908), 24 T. L. R. 273 ; see also Martin v. Martin (1860), 29 L. J. 
(p. M. & A.) 106 ; White v. White (1859), 1 Sw. & Tr. 591 (wife’s assaults, when 
drunk or insane) ; Curtis v. Curtis (1858), 1 Sw. & Tr. 192 (ungovernable 
passion) ; and compare Radford v. Radford (1869), 20 L. T. 279 (restitution). 
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of what then took place, even if the case was tried before himself, Sect. 2 . 
and any facts brought to his knowledge must be proved (<). A What Relief 
decree of judicial separation on account of cruelty, properly proved, can be 
is accepted as primd facie evidence of that cruelty (a). But a re- obtained 
spondent is entitled to object to evidence of a specific act of cruelty, ai jf 00 , ' 
of which particulars have not been given when applied for, although Gr0QDds - 
it is otherwise as to evidence of other acts throwing light on the 
matter ( b ), and in such case an adjournment may be granted to 
enable the petition to be amended, and the respondent to meet the 
charge (c). 

(b) Unnatural Offences. 

979. An attempt to commit either sodomy or bestiality is Attempt to 

apparently sufficient to found a decree of judicial separation ( d ) ; commit may 
but the words (e) making these offences a ground for dissolution of judicial ° 
marriage on the petition of a wife are not thus qualified (/). separation. 

Charges so grave must be fully corroborated ( g ), whether alleged Full cor- 
in the greater or less degree. roboration. 

(c) Adultery. 

980. For purposes of relief, adultery which is charged must Definition, 
have been committed [h ) ; but it is immaterial that the marriage 

has not been consummated (i), unless, perhaps, the offender seeks, 
in answer, to avoid the marriage on that ground (k). Moreover, 
although a wife may have bad connection with a co-respondent, 


( t ) Robinson y. Robinsoti (1877), 2 P. D. 75. A judgment in an English court 
is not conclusive as to anything but the point decided ( Castrique y. Imrie (1870), 
L. E. 4 H. L. 414, per Blackburn, J., at p. 434; and compare In the Estate 
of Crippen t [1911] P. 108, per Evans, P., atp. 114. 

(a) Bland y. Bland (1866), L. E. 1 P. & 1). 237 ; and see p. 476, ante, and 
p. 496, post. 

Cb) Jewell y. Jewell (1862), 2 Sw. & Tr. 573. 

(c) Brook y. Brook (1886), 12 P. D.-19. 

:d) Bromley y. Bromley (1793), 2 Add. 158, n. 

^e) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 27. 

If) But, it seems, in a suit for dissolution an attempt might be put forward 
as the foundation of a charge of cruelty ; see Mogg y. Mogg (1824), 2 Add. 292. 

( g ) N. y. N. (1862), 3 Sw. & Tr. 234, per Sir Cresswell Cresswell, at p. 238 
(a petition for judicial separation, where an attempt was alleged, though not 
proved ; but the distinction between an attempt and the full offence was not 
considered); and see Oeils v. Geils (1848), 6 Notes of Cases, 97, 101, 146, where 
the subject is considerably discussed. Where a husband forced his wife and 
committed an unnatural off once with her, this enabled her to obtain a decree 
of dissolution (C. v. C. (1905), 22 T. L. E. 26). In this case the judge made a 
declaration, under the Guardianship of Infants Act, 1886 (49 & 50 Yict. c. 27), 
s. 7, that the husband was unfit to have the custody of the children. 

(h) See Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 27 ; compare 
Styles v. Styles and Jackson (1890), 62 L. T. 613 ; and see Reeves y. Reeves (1813), 
2 Phillim. 125; Perrin y. Perrin (1822), 1 Add. 1; Billon y. Billon (1842), 3 
Curt. 86; Graves v. Graves (1842), 3 Curt. 235; Weatherley v. Weatherley 
(1854), 1 Ecc. & Ad. 193, corrected by Fitzgerald y. Fitzgerald (1862), 32 L. J. 
fp. M. & A.) 12 ; Maw ford y. Maw ford (1866), 14 W. E. 516. 

(t) Patrick v. Patrick (1820), 3 Phillim. 496; Waters y. Waters and Gentd 
(1 875), 33 L. T. 579 ; Ousey v. Ousey (1874), L. E. 3 P. & D. 223 ; Graves v. 
Graves (1864), 3 Sw. & Tr. 350. 

(k) Serrell V. Ssrrell and Bamford (1862), 2 Sw. & Tr. 422 j t*nd seepp. 514, 61 6 9 
post. 
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that does not constitute adultery on her part, unless she consents 
to the act (l ) ; and a co-respondent or a respondent may be found 
guilty of adultery, although the respondent or co-respondent be 
found not guilty \m). 

981. It is not necessary, in order to succeed on a charge of 
adultery, to prove the direct fact, and indeed direct evidence is apt 
to be disbelieved (n). In nearly every case the fact is inferred from 
circumstances, which lead to it, by fair inference, as a necessary 
conclusion (o). The court will closely scrutinise a case where 
only a single witness is called to prove a charge of this nature, 
particularly if that witness be a loose woman, with whom the 
adultery is alleged to have been committed (p), and it looks with 
strong suspicion on the evidence of paid detectives (q). 

The evidence of the husband or the wife alone must be cor- 
roborated, either by a witness or, at least, by strong surrounding 
circumstances (r), especially (the presence of witnesses notwith- 
standing («)) where a respondent has made admissions, or a 
confession (a) ; and even where a co-respondent has also confessed, 
a decree will be granted only if the court is satisfied that there is 
no ground for suspicion 

982. Adultery is presumed if a married woman goes to a brothel 
a man, but the fact of a married man doing so may not raise 

(l) Long v. Long and Johnson (1890), 15 P. D. 218. 

(m) Ibid.; and see Crawford v. Crawford (1886), 11 P. D. 150, 151 (wife found 
guilty on her own confession and co-respondent dismissed from suit) ; Miller v. 
Miller (1907), Times , 23rd July (an undefended case where the issue of a 
co-respondent’s adultery had been decided in his favour by a jury, although 
the wife gave evidence against him; see Miller v. Miller and Fowler (1905), 
Times , 8th, 9th, 10th March). 

(n) See Alexander v. Alexander and Amos (1860), 2 Sw. & Tr. 95, where the 
court refused to believe a wife, who had behaved with propriety for twenty 
years, guilty of a flagrant act. 

(o) Allen v. Allen and Bell, [1894] P. 248, 0. A., approving Loveden v. Loveden 
(1810), 2 Hag. Con. 1, per Sir William Scott, at p. 2 ; see also Davidson v. 
Davidson (1856), Dea. & Sw. 132 ; Grant v. Grant (1840), 2 Curt. 16, affirmed 
by Judicial Committee of the Privy Council); Chambers v. Chambers (1810), 

1 Hag. Con. 439. 

(p) Evans v. Evans (1844), 1 Rob. Eccl. 165 ; Simmons v. Simmons (1847), 1 
Rob. Eccl. 566 (affirmed on appeal to the Court of Arches) ; Ginger v. Ginger 
(1865), L. R. 1 P. & D. 37. 

(q) Sopwith v. Sopwith (1859), 4 Sw. & Tr. 243 ; and see Worsley v. Worsley 
and Worsley (1904), 20 T. L. R. 171. 

(r) Curtis v. Curtis (1905), 21 T. L. R. 676; Getty v. Getty, [1907] P. 334 
compare Warwick v. Warwick and Giovanni (1907), Times y 25th July (cruelty). 

(s) White v. White and Jerome (1890), 62 L. T. 663. 

(а) Robinson v. Robinson and Lane (1859), 1 Sw. & Tr. 362 (although the 
wife’s diary admitted misconduct, the petition was dismissed) ; see also Noverre 
v. Noverre (1846), 1 Rob. Eccl. 428 (where a decree was granted) ; Owen v. 
Owen (1831), 4 Hag. Ecc. 261 (unsuspected letters to third parties); Mortimer 
v. Mortimer (1820), 2 Hag. Con. 310 (confession in articulo mortis) ; Williams v. 
Williams (1798), 1 Hag. Con. 299, 304; Crewe v. Crewe (1800), 3 Hag. Ecc. 123; 
Weinberg v. Weinberg (1910), 27 T. L. R. 9. 

(б) Williams v. Williams and Padfidd (1865), L. R. 1 P. & D. 29 (the 
co-respondent, and then the respondent, confessed independently to his mother) ; 
Le Marchant v. Le Marchant and Radcliff (1876), 45 L. J. (p.) 43 (tne 
respondent having confessed, the oo-respondent by his counsel admitted the 
offence in court). 
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an irrebuttable presumption against him, although the onus on him 
would scarcely be discharged by the denial of himself and of a 
woman with whom he was alone (c). 

Although evidence as to certain acts of familiarity may be 
insufficient in itself to prove charges of adultery made in a petition, 
the court is at liberty to consider the fact that, since the date of the 
petition, the man and woman charged have lived together as 
husband and wife {d). 

983. If a wife give birth to a child, of which her husband could 
not possibly be the father, that is sufficient proof. Cases, however, 
sometimes arise (e) where there is a doubt, but the presumption is 
in favour of legitimacy, though, after more than nine months after 
a decree or order of separation, the presumption is reversed (/). 

The letters, before suit, of a wife tending to show that her child 
is a bastard are admissible in evidence as part of the res gcsta , 
although she could not be put into the witness box for the 
purpose of proving that fact(r/); so, too, letters written by her to a 
medical man as to the state of her health are evidence thereof, and 
the doctor may be compelled to produce them (li ) ; but a communica- 
tion made by a party to a divorce suit to his or her solicitor 
is generally (i) privileged (k), because the suit is a civil, not a 
criminal, proceeding (/). 

984. The observations of a judge at a criminal trial are not 
evidence against a respondent to whom they are addressed (ra) ; 
nor, except by consent, which is sometimes insisted on as a condition 
of an indulgence, are the judge’s notes of the evidence of witnesses, 
since deceased, in a previous matrimonial suit (»). A decree nisi 
for dissolution of marriage is evidence of adultery in subsequent 
proceedings, but, as against a co-respondent (o), only if it states 
that he has committed adultery (p). A transcript of the official 
shorthand writer’s notes (q) is not evidence per se . 
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(c) Asfley v. Aslley (1828), 1 Hag. Ecc. 714 ; Williams v. Williams (1798), 
1 Hag. Con. 299, 302. 

(d) Wales v. Wales, [1900] P. 63 ; Boddy v. Boddy and Grover (1860), 30 L. J. 
(p. M. & A.) 23. 

(e) See Bosvile v. A.-G. (1887), 12 P. D. 177. 

(/) Hetkerington v. Hetherington (1887), 12 P. D. 112; and seo St. George's , 
Westminster v. St Margaret' s, Westminster (1706), 1 Salk. 123. 

(g) The Ayles ford Peerage (1885), 11 App. Cas. 1. 

(Zt) Athinsou v. Atkinson (1825), 2 Add. 468. It is submitted that Witt v. Witt 
and Klindworth (1862), 3 Sw. & Tr. 143, could not be supported. 

(i) See note (jp), p. 531, post. 

(k) Branford v. Branford (1878), 4 P. D. 72. As to such privilege, soo title 
Evidence, Yol. XIII., pp. 571, 572. 

(Z) Mordaunt v. Moncreiffe (1874), L. R. 2 Sc. & Div. 374. 

(m) Coffey v. Coffey (1898), 67 L. J. (r.) 86. 

( n ) Conradi v. Conradi (1867), L. R. 1 P. & D. 391, 514 ; and see Ling v. 
Ling and Croher (1858), 1 Sw. & Tr. 180 ; but compare Stoate v. Stoate (1861), 2 
Sw. & Tr. 223. 

(o) See p. 478, ante ; and compare Buck v. Buck , [1896] P. 152. 

(p) See p. 478, ante. 

(q) Nottingham Guardians v. Tomkinson (1879), 4 0. P. D. 343 ; and see 
p. 530, post * 
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(ii.) For Statutory Offences . 

(a) Incestuous Adultery . 

985. Incestuous adultery is defined (r) to be adultery committed 
by a husband with a woman whom, if his wife were dead, he could 
not lawfully marry, by reason of her being within the prohibited 
degrees of consanguinity or affinity (s). This prohibition does not 
include a woman so related to one with whom the husband has had 
illicit intercourse ( t ) ; but it still (a) includes a wife’s sister during 
the life of such wife for as long as that marriage subsists (a), or 
even, it would seem, if it has been dissolved (b) and the man has 
remarried (c). 


(b) Bigamy with Adultery . 

986. The marriage of any person, being married, to any other 
person during the life of her or his husband or wife, whether the 
second marriage shall have taken place within the dominions of 
His Majesty or elsewhere ( d ), followed by cohabitation with such 
other person ( e ), constitutes the statutory offence of bigamy with 
adultery. The second marriage must be one which, but for the 
former marriage, would be valid (/). 

(c) Rape . 

987. As this offence is not specially defined in the Matrimonial 
Causes Acts (g), the very few reported cases on the subject in the 
Matrimonial Courts should be carefully examined before a charge of 
this nature is launched, so as to ascertain the minimum of proof 
which is accepted (h). Where there has already been a conviction, 
proof of such conviction is not sufficient; at the hearing the offence 
must be proved de novo (i). 


(r) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 27. 

(«) See p. 283, ante . 

( t ) Wing v. Taylor ( falsely calling herself Wing ) (1861), 2 Sw. & Tr. 278; and 
Pagani v. Pagani (1866), L. R. 1 P. & D. 223. 

(a) Deceased Wife’s Sister’s Marriage Act, 1907 (7 Edw. 7, c. 47), s. 3 (1). 
A niece is not mentioned, nor does the Act say whother sister includes 
illegitimate sister (ibid., s. 4). 

(5) Ibid., s. 3 (2). 

(c) Compare D'Etchegoyen v. D* Etchegoyen (1908), 25 T. L. E. 85. 

(a) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 27 ; Russell* s 
(Earl) Trial , [1901] A. C. 446. Observe that the saving clause in the Offences 
Against the Person Act, 1861 (24 & 25 Viet. c. 100), s. 57, as to seven years’ 
continual absence, does not appear in this definition. 

(e) The bigamy and adultery must be with the same woman ( Home v. Horne 
(1858), 2 Sw. & Tr. 48) ; and be definitely proved (Ellam v. Ellam (1889), 58 
L. J. (p.) 56) ; see Bonaparte v. Bonaparte (1891), 65 L. T. 795). 

/) Burt v. Burt (1860), 2 Sw. & Tr. 88 ; and see pp. 278 et sea ., ante . 

(7) See p. 468, ante. 

A) Virgo v. Virgo (1893), 69 L. T. 460; Coffey v. Coffey , [1898] P. 169; 
Bosworthich v. Bosiuorthiclc (1901), 50 W. E. 217 (conduct short of rape may, it 
appears, form a good foundation for a charge of cruelty) ; compare Thompson v, 
Thompson (1901), 85 L. T. 172; Collins v. Collins (1884), 9 P. D. 231. 

(1) Virgo v. Virgo , supra , 



Part XI. — Matrimonial Causes. 


481 


(d) Desertion . 

988 . It is desertion if one party to a marriage, without the con- 
sent (k) or against the will of the other, wilfully ( l ), without cause or 
reasonable excuse (m), makes the other live apart for two years or 
more ; but this definition is not exhaustive ( n ). 

Until 1858 the only remedy for desertion (o) was a suit for 
restitution of conjugal rights ; but now desertion without cause for 
two years and upwards is a ground whereon a husband, or wife, 
may obtain a decree of judicial separation (p), and desertion without 
reasonable excuse for two years or upwards, if coupled with adultery, 
is a ground whereon a wife may obtain dissolution of marriage ( q ) . 

989. Desertion begins when the intention to desert is com- 
plete (r), the question of intention being one of fact (s), or of 


(&) Smith v. Smith (1859), 1 Sw. & Tr. 359; Ilaviland v. Raviland (1863), 32 
L. J. (p. m. & A.) 65 (“ go to your mistress if you like, and when you are sick of 
her come back to me,” not necessarily a consent) ; Buckmaster v. Buckmaster 

H , L. R. 1 P. & D. 713 (wife consented for £100); Parkinson v. Parkinson 
, L. E. 2 P. & D. 25 (a wife who had executed a deed of separation during 
the two years was held to have bargained away her relief) ; Taylor v. Taylor 
(1881), 44 L. T. 31 (husband came and went as a visitor; no desertion); Dagg 
v. Dagg (1882), 7 P. D. 17 (agreement to live apart signed before marriage; 
husband found guilty of desertion). 

(1) Fitzgerald v. Fitzgerald (1869), L. R. 1 P. &D. 694 (wife alleging husband’s 
adultery refused to live with him, and he never returned ; no desertion by 
him) ; Townsend v. Townsend (1873), L. R. 3 P. & D. 129, 131 (husband left 
wife to avoid arrest, but was imprisoned and afterwards was unable to support 
her; no desertion); compare Hentyy. Henty (1875), 33 L. T. 263 (husband’s 
difficulties and enlistment ; discharge ; no return ; desertion) ; Cock y. Cock 
(18G4), 3 Sw. & Tr. 514 (desertion by husband; although a deed of separation 
(never acted on) had been executed by wife). 

(to) Beer v. Beer (1906), 54 W. R. 564 (wife’s habitual drunkenness a reason- 
able excuse) ; Synge v. Synge } [1900] P. 180 ; affirmed [1901] P. 317, C. A. 
(wife’s refusal of intercourse a reasonable excuse) ; Mackenzie v. Mackenzie , 
1895] A. 0. 384, 389 (same point) ; Williamson v. Williamson (1882), 7 P. D. 76 
wife’s conviction for criminal offence not a reasonable excuse on part of 
ausband); Ousey y. Ottsey (1874), L. R. 3 P. & D. 223 (non-consummation of 
marriage, believod by husband to be wife’s fault, reasonable excuse for leaving 
her) ; Du Terreaux v. Du Terreaux (1859), 1 Sw. & Tr. 555 (an heiress of sixteen 
entrapped into marriage, and then sent abroad by her friends ; reasonable 
excuse) ; and see cases relating to refusal to render conjugal rights, p. 473, 
ante t and to conduct conducing to adultery, p. 493, post . 

U n ) Thompson v. Thompson (1858), 1 Sw. & Tr. 231. 

(o) See Brookes v. Brookes (1858), 1 Sw. & Tr. 326. 

(p) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 16. 

(q) There appears to be no practical difference in the meaning of the words 
used in the two sections ; see Yeatman v. Yeatman (1868), L. R. 1 P. & D. 489 ; 
OldroydY . Oldroyd , [1896] P. 175, 182. 

(r) Gatehouse v. Gatehouse (1867), L. R. 1 P. & D. 331 (time fixed when 
husband repudiated wife in favour of mistress), followed in Stidcland v. Stickland 
(1876), 35 L. T. 767. A husband is not entitled to prevent his wife from 
leaving him by forcibly shutting her up (R. v. Jackson , [1891] 1 Q. B. 671, C. A.) ; 
see also as to custody of wife Atwood v. Atwood (1718), Prec. Ch. 492; Lister's 
Case (1721), 8 Mod. Rep. 22; B. v. Brooke (1766), 4 Burr. 1991 ; Ex parte 
MClellan (1831), 1 Dowl. 81 ; Re Cochrane (1840), 8 Dowl. 630; R . v. Leggatt 
(1852), 18 Q. B. 781 ; and p. 318, ante . 

(. 9 ) French- Brewster v. French-Brewster , French-Brewster y, French- Brewster 
and Gore (1889), 62 L. T. 609 (intention left to jury). 
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inference from facts (t), necessarily varying with the position of 
the parties (a). 

Desertion, once begun, may continue although imprisonment, or 
the fear of it, may prevent return ( b ). 

If absence for a time be agreed to, and that time be exceeded, 
desertion may afterwards arise (c) ; while if one spouse be forced 
by the conduct of the other to leave home, that may, in due time, 
become desertion by the offender ( d ), sometimes called “ constructive 
desertion/’ Living secretly with another woman, and occasionally 
visiting his wife, without intercourse, may amount to desertion (e), 
and if either husband or wife fail to comply with a reasonable 
requirement, insisted upon by the other as a condition of return 
to cohabitation, desertion will continue (/), although it would be 
otherwise if the condition were unreasonable (g). 

Disobedience to a decree of restitution of conjugal rights, although 
two years have not elapsed, at once constitutes desertion (j h ), with 
precisely the same incidents, and such desertion, if coupled with 
the husband’s adultery, whether committed before or after the 
decree of restitution, is a ground for granting to the wife a decree 
of dissolution of marriage (i). 

990. On the other hand, neglect or refusal to pay an allowance 
under a deed does not constitute desertion (/c), a deed of separation 
being only prima facie proof of a separation by mutual consent (l) ; 
nor does the mere living with another woman (m), nor even the 
living apart of the spouses (n) ; but in those circumstances the 


(t) Lawrence v. Lawrence (1862), 2 Sw. & Tr. 575 (desertion inferred from 
husband’s letters and actions). 

fa) Williams v. Williams (1864), 3 Sw. & Tr. 547 (both domestic servants). 

(5) Drew v. Drew (1888), 13 P. 1). 97 (a husband arranged to elope ; lied from 
justice instead; was arrested and imprisoned); Wynne v. Wynne, [1898] P. 18 
(similar case) ; and see p. 481, ante . 

(c) Basing v. Basing (1864), 3 Sw. & Tr. 516 (wife to follow husband to 
Australia; he never sent money, and formed adulterous connection there) ; see 
Mahoney v. McCarthy, [1892] P. 21, 25 (it is a matter of evidence). 

( d ) Graves v. Graves (1864), 3 Sw. & Tr. 350 (husband neglected wife ; even 
brought mistress into house ; wife left) ; Dickinson v. Dickinson (1889), 62 L. T. 
330; Bizzala v. Pizzala ( 1896), Times, 5th June; Koch v. Koch , [1899] P. 221 
(husband refused to discharge servant with whom he had committed adultery ; 
wife left) ; Sickert v. Sickert , [1899] P. 278 (immaterial that adultery not 
in the home ; a wife not bound to stay with husband who persists in adultery). 

(e) Garcia v. Garcia (1888), 13 P. D. 216. 

(/) Gibson v. Gibson (1859), 29 L. J. (P. & M.) 25; Pizzala v. Pizzala , supra* 

\g) Dallas v. Dallas (1874), 43 L. J. (p. & M.) 87 ; Dickinson v. Dickinson , 
supra. 

{h) Matrimonial Causes Act, 1884 (47 & 48 Yict. c. 68), s. 5. As to tne 
comparative advantages of taking the new relief offered by this Act or proceeding 
to obtain a judicial separation, see Theobald v. Theobald (1889), 15 P. D. 26, 
per Butt, J., at p. 28. 

(t) Bigwood v. Bigwood (1888), 13 P. D. 89 ; Bcauclerk v. Beauclerk t [1895] 
P. 220; compare Smith (G. C.) v. Smith ( R . J .) (1888), 58 L. T. 639. 

(A;) Pape v. Pape (1887), 20 ti. B. D. 76. 

(/) Cocky. Cock (1864), 3 Sw. & Tr. 514 ; and as to separation deeds gonerally, 
see p. 439 et seq ., ante. 

(m) Ward y. Ward (1858), 1 Sw. & Tr.185 (wife, content with cruel husband’s 
absence, ultimately obtained decree of dissolution), 

(n) Ward v. Ward, supra. 
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making of a monetary allowance does not exonerate (o), nor does 
an allowance by a wife to a husband who has left her necessarily 
have that effect (p). 

Intermittent intercourse usually prevents systematic absences 
from becoming desertion ( q ), and a wife who has refused a bond fide 
offer of her husband to return cannot, even if he has committed 
adultery, allege desertion (r), unless the desertion has continued for 
two years, for, once the offence is complete, an offer to return is 
nugatory (s). An offer to return, however, must be distinct and 
bond fide (£), but, when so made and neglected, the onus of proof 
is shifted from the party making such offer (a). 

991. There may be desertion even where the marriage has never 
been consummated (b), though desertion cannot have its incep- 
tion when the parties are living in a state of separation ( c ) ; and it 
appears that, if a party who has brought about a separation wishes 
to put an end to it, and is refused, the process is a suit for restitu- 
tion of conjugal rights ; for the other party’s refusal of a request to 
return does not constitute desertion (d). Moreover, in order to 
maintain desertion, there must exist a state of things which keeps 
it up during the whole period of two years ( e), so that the filing of 
a petition, praying dissolution of marriage or judicial separation, 
prevents the desertion of the respondent from running during the 
pendency of the suit, because that step practically puts it out of 
the respondent’s power to return ; unless, perhaps, the respondent’s 
conduct has been such as to show that the petitioner is not bound 
to have the respondent back (/). 


(o) Macdonald v. Macdonald (1859), 4 Sw. & Tr. 242 (wife is on titled to socioty 
and protection of husband) ; Yeatman v. Y caiman (1868), L. R. 1 P. & D. 489 
(desertion aggravated by leaving her destitute). 

(p) Nott v. Nott (1866), L. R. 1 P. & D. 251 (where the wife provided money 
in order that husband might not starve). 

(q) Farmer v. Farmer (1884), 9 P. D. 245 ; but see Thurston v. Thurston (1910), 
26 T. L. R. 388. 

(r) Lodge v. Lodge (1890), 15 P. D. 159. 

(s) Cargill v. Cargill (1858), 1 Sw. & Tr. 235. 

(t) Cudlipp v. Cudlijip (1858), 1 Sw. & Tr. 229; Lodge v. Lodge, supra; but 
the onus of showing that the offer is not bond fide lies on the petitioner {Martin 
v. Martin (1898), 78 L. T. 568). 

(a) Keech v. Keech (1868), L. R. 1 P. & D. 641 ; Fitzgerald v. Fitzgerald (1869), 
L. R.1P.& D. 694. 

(b) Be Laubenque v. Be Laubenque , [1899] P. 42 ; Lee Shires v. Lee Shires (1910), 
54 Sol. Jo. 874. 

(c) Fitzgerald v. Fitzgerald , supra; Pape v. Pape (1887), 20 Q,. B. D. 76, per 
Stephen, J., at p. 79 (desertion at any rate implies that the parties are living 
together at the time when the desertion takes place) ; R . v. Leresche , [1891] 2 
Q. B. 418, C. A. ; Bradshaw v. Bradshaw , [1897] P. 24; Kay v. Kay , [1904] 
P. 382; but see Harrison v. Harrison (1910), 54 Sol. Jo. 619 (separation 
procured from wife maid fide), 

(d) Kay v. Kay , supra , per Gorell Barnes, J., at p. 390; but see 
Fitzgerald v. Fitzgerald (1874), L. B. 3 P. & D. 136, 137 (an undefended case, 
between the same parties as in (1869), L. B. 1 P. & D. 694, which appears 
to have rested on the husband’s refusal to resume cohabitation). 

(e) Kay v. Kay, supra, at p. 395 ; Dodd v. Dodd, [1906] P. 189, 194. 

(/) Kayy. Kay , supra (considering, at p. 390, the two reports of Fitzgerald v. 
Fitzgerald ; see note (d), supra); Kettlewell v. Ketilewcll (1880), 41 L. T. 737 
(where leave vas given to amend to “desertion ” instead of “ cruelty,” although 
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992. The Summary Jurisdiction (Married Women) Act, 1895 (g), 
does not operate in lieu of, alter, or enlarge the Matrimonial Causes 
Act, 1857 ( h ), as regards desertion (t) ; and, accordingly, a magis- 
trate’s order for non-cohabitation puts an end to desertion ( k ). 

Sect. 8. — Bars to Relief. 

Sub-Sect. 1. — In General . Insanity . 

993. A decree must be refused, even if the suit be not defended, 
where there is no jurisdiction to make it, or where the allegations 
put forward are not proved (l) ; for judgment by default, or by 
consent, or by admission, is unknown in matrimonial causes (to). 

994. Although it is established that a divorce may be granted 
in the unavoidable absence, by reason of mental derangement, of 
one of the parties (n), it has never yet been broadly decided whether 
insanity is a defence to a suit for dissolution (o) ; but, if a respondent 
was capable, at the time adultery was committed, of under- 
standing ( p ) its nature and what the probable result would be, the 
fact of his or her having been, at the time, subject to insane delu- 
sions is not a good defence. It is still, however, undecided whether 


two years were not complete when petition filed) ; Knapp v. Knapp (1880), 6 
P. D. 10 (where the husband had gone oil with a woman, and a petition alleging 
adultery and cruelty was withdrawn, and a new one filed, alloging ndultory ana 
desertion, which had not occurred at the date of the former petition) ; Wood v. 
Wood (1887), 13 P. D. 22 (a similar case, except that a supplemental, and not a 
new, petition was filed when two years had elapsed) ; Lapington v. Lapin gton 
(1888), 14 P. D. 21 (where Butt, j., held that a fresh petition must be filed in 
such circumstances) ; see also Farmer v. Farmer (1884), 9 P. D. 245 ; and 
compare Drew v. Drew (1888), 13 P. D. 97. 

(g) 58 & 59 Viet. c. 39. 

(h) 20 & 21 Yict. c. 85. 

(t) Smithy . Smith , [1905] P. 249; Doddy. Dodd , [1906] P. 189, 198, 201 ; 
and see Wilson y. Wilson (1908), 24 T. L. R. 256. 

(&) Harriman v. Harriman, [1909] P. 123, C. A., approving Dodd v. 
Dodd, supra, passing over Levy v. Levy (1904), 21 T. L. R. 157, and Smith 
y. Smith, supra , on the ground that in the Divorce Division decisions in 
undefended cases without argument have not been treated as binding. See also 
the remarks of Cocicbukn, C.J., in Ward v. Ward (1858), 1 Sw. & Tr. 185. 
Dodd v. Dodd, supra , was followed in Taylor v. Taylor (1907), 23 T. L. R. 566. 
In Lett v. Lett (1907), 23 T. L. R. 569, a decree was made because two years had 
expired before the separation order. Failes v. Failes , [1906] P. 326, is perhaps 
explained as coming within the exception (alluded to in Kay v. Kay, [1904] P. 
382, 396) that if a wife, owing to her husband’s conduct, is not bound to go back, 
she is entitled to treat the desertion as continuing. 

g See p. 533, post, and pp. 472, 476, 478, 480, 482, ante . 

) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), ss. 29, 30, 31; 
Harriman v. Harriman , supra ; Lyne v. Lyne (1867), L. R. 1 P. & D. 508 ; and 
compare Dolby v. Dolby and Hewitt (1861), 2 Sw. & Tr. 228. 

(n) Mordaunt v. Moncreiffe (1874), L. R. 2 Sc. & Div. 374 ; Baker v. Baker 
(1880), 5 P. D. 142, affirmed 6 P. l3. 12, 0. A. ; Johnson v. Johnson, [1901] P. 
193. These cases dispose of Bawden v. Bawden (1862), 2 Sw. & Tr. 417, 
and Mordaunt v. Mvrdauni (1872), L. R. 2 P. & D. 109, 382, on this point. 

(o) Hanbury v. Ilanbury , [1892] P. 222. The fact of a wife’s insanity, how- 
ever, has been held to be no defence to a suit for restitution of conjugal rights 
[Hayward v. Hayward (1858), 1 Sw. & Tr. 81) ; but this was doubted in 
Radford y. Radford (1869), 20 L. T. 279. 

(y>) See Long v. Long and Johnson (1890), 15 P. D. 218. 
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the amount of insanity necessary to secure an acquittal on an indict- 
ment would constitute a valid defence to a charge of adultery ( 3 ), 
and the extent to which a person charged with cruelty is protected 
by his or her insanity has not yet been laid down (r). The question 
of insanity as bearing on cruelty is considered elsewhere (s) ; as 
is also the procedure in such case for citation, service, and appear- 
ance^), as to wife’s costs (a), and as to persons representing 
lunatics ( 6 ). 

Sub- Sect. 2. — Absolute Bars . 

(i.) Res judicata. Estoppel. 

995. A decree absolute of dissolution of marriage, pronounced Decree 
by a court of competent jurisdiction, cannot be impeached, even for absolute, 
fraud, by a person not a party to the proceedings (c). 

Charges, which have been unsuccessfully put forward and dis- Estoppel, 
posed of in one suit, cannot be repeated in a second between the 
same parties ; for not only does the common law doctrine of estoppel 
apply (d) 9 but since, in matrimonial causes, a wife usually brings 
her suit at the expense of her husband, a repetition of charges 
would act as a peculiar hardship (e). Such a point must be raised 
by pleading (/), unless the charges are absolutely identical, when 
the matter may be disposed of on a summons. 

996. A husband convicted of desertion under the Summary statutory 
Jurisdiction (Married Women) Act, 1895 ( g ), is not debarred from desertion, 
denying statutory desertion in subsequent proceedings in the High 
Court, nor is that court debarred from satisfying itself as to the 
existence of offences (li). 

A verdict or judgment against a respondent, once obtained, is not Evidence, 
any the less res judicata because the decree which follows is 
rescinded (i) on the ground that material facts have been with- 
held from the court (k); and it seems that, if a party does not Admissions 
traverse the factum of marriage in a first suit, that may be taken as 
an admission in a second ( l ). 

Yarrow v. Yarrow , [1892] P. 92 ; and see title Criminal Law and 
Procedure, Yol. IX., p. 241. 

(r) See Uanbury v. Ilanbury , [1892] P. 222. 

(s) See p. 476, ante ; and as to the legal consequences of mental incapacity, 
see title Criminal Law and Procedure, Yol. IX., p. 241; Lunatics and 
Persons of Unsound Mind. 

(i t ) See pp. 604, 609, post. 

To) See p. 623 post. 

I b ) See p. 604, post. 

(c) Bater v. Rater , [1906] P. 209, 228, C. A. ; and see title Estoppel, 

Yol. Xm., pp. 328, 338. 

(i d ) See Conradi v. Conradi (1868), L. R. 1 P. & D. 614, 618 ; Sopwith y. 

Bopwith (1861), 2 Sw. & Tr. 160; but see Hall v. Hall and Richardson (1879), 

48 L. J. (p.) 67 ; and title Estoppel, Yol. XIII., pp. 324, 326. 

(e) Finney v. Finney (1868), L. R 1 P. & D. 483. 

If) Robinson y. Robinson (1877), 2 P. D. 75. 

(<7) 58 & 59 Yict. c. 39, s. 5 (a). 

(h) In accordance with the Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), 
s. 31 ; see Harriman v. Harriman , [1909] P. 123, C. A. 

[i) See pp. 554 et seq. 9 post. 

[&) Butter y. Butler , [1893] P. 185. 

[1) Quest y. Shipley (1820), 2 Hag. Con. 321. 
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997. a decree of judicial separation on the ground of cruelty 
obtained by a wife is not an absolute bar to a suit against her for 
dissolution of marriage (in ) ; nor is a deed of separation a bar to 
a suit for judicial separation, as the latter may give greater rights (n). 
In either case (6) the objection should be pleaded. But a written, 
or even a verbal, agreement to live separate may be a bar to a suit 
for restitution of conjugal rights (p) or for dissolution on the ground 
of desertion coupled with adultery ( q ), and an agreement entered 
into by the parties, even though not by deed, not to institute pro- 
ceedings for nullity, on the ground of impotence, is a valid answer 
to a petition (r). So, too, a covenant not to take proceedings in 
respect of offences already committed (a), or not to sue for restitu- 
tion of conjugal rights ( b ), may act as an estoppel. 


What does not 998. A slight default in paying an allowance under a deed (e) 
nantsb ^n'°' ^ oes n0 * prevent the covenants in the deed from being successfully 
pfeaded? mg pleaded, nor does a reconciliation pro tanto by occasional sexual 

intercourse ( d ) ; but the repudiation by one party of the obligations 
of a deed deprives him or her of the benefits thereby secured to 
him or her, and the other is no longer estopped by them ( e ). 

Effect of deed If a deed of separation is, or has been, in existence, the court 
of separation, ghould be informed of it, even though the party whose interest it 

apparently is to produce it does not do so; for the court is at 


( m ) Yeatman v. Yeatman and Rummell (1870), 21 L. T. 733. 

( n ) Brown v. Brown (1874), L. E. 3 P. & D. 202 ; but this was doubted in 
Besant v. Wood (1879), 12 Ch. D. 605, and in Qandy v. Gandy (1882), 7 P. D. 77, 
168, C. A. ; see also Kunski v. KunsJci and Josephs (1907), 23 T. L. It. 615. 

(o) Yeatman v. Yeatman and Rummell, supra ; Williams v. Williams (1866), 
L. E. 1 P. & D. 178. 

( p) See Spering v. Spering (1863), 3 Sw. & Tr. 211 ; Stanes v. Stance (1877), 3 
P. D. 42. It was laid down in 1824 that deeds of separation were not a bar to 
suits for restitution or on account of adultery ( Sullivan v. Sullivan (1824), 
2 Add. 299); see Hayward v. Hayward (1859), 1 Sw. & Tr. 333; Crabh v. Crabb 
(1868), L. E. 1 P. & D. 601 ; Parkinson v. Parkinson (1869), L. E. 2 P. & D. 
25. Although in 1860 the full court would not say a deed was an estoppel, 
it dismissed a petition, brought six years after the alleged cruelty and 
desertion, on the ground that it was for a collateral purpose (. Matthews 
v. Matthews (1860), 3 Sw. & Tr. 161 ; compare Williams v. Williams , supra). 
In Anquez v. Anguez (1866), L. E. IP. & D. 176, it was held that, although a 
deed was not a bar to a suit for restitution, it might be good cause for 
living apart ; and see Flower v. Flower (1873), L. E. 3 P. & D. 132 (judicial 
separation). 

(q) Buckmaster v. Buclemaster (1869), L. E. 1 P. & D. 713; and as to the 
nature of the consideration for such deeds, see p. 443, ante. 

(r) Aldridge v. Aldridge (1888), 13 P. D. 210. 

(a) Rowley v. Rowley (1864), 3 Sw. & Tr. 338 ; affirmed ( 1 866), L. E. 1 Sc. & Div. 
63 (a compromise by deed readies farther than condonation which is con- 
ditional) ; Rose v. Rose (1882), 7 P. D. 225 ; affirmed (1883), 8 P. I). 98, C. A. ; 
but a covenant not to revive the suit in any manner whatever has been held 
insufficient (Norman v. Norman, [1908] P. 6 ; compare Harris v. Harris and 
Woodden (1872), 21 W. E. 80). 

(5) See p. 451, ante. As to the grounds upon which such agreements will be 
held void if contemplating future misconduct, see p. 441, ante. 

(c) Kunski v. Kunski (1898), 68 L. J. (p.) 18. 

(d) Rowell v. Rowell , [1900] 1 Q. B. 9 ; Rowell v. Rowell (1903), 89 L. T. 288 
C. A. ; see also Randle v. Gould (1857), 8 E. & B. 457 ; Nicol v. Nicol (1886), 31 
Ch. D. 524, 0. A. 

(e) Balccmbe v. Balcombe , [1908] P. 176. 



Part XI. — Matrimonial Causes. 


487 


liberty to consider its effect in cases of restitution of conjugal Shot. 3. 
rights (/), or of divorce^) ; but, 'where the respondent has so acted Bars to 
as to make a deed practically a nullity, the court may be thereby Belief, 
influenced so to treat it ( h ). 

(ii.) Connivance . 

999. Connivance, which must precede the event, is clearly dis- Contrasted 
tinguishable from condonation (i), after it. The former necessarily with con- 
involves criminality on the part of the conniver, while the latter may ona 10n ’ 
be meritorious, especially in the case of a wife ( k ). The dividing Conduct 
line, however, between connivance and conduct conducing (i) to conducing 
adultery is more difficult to draw (m ) ; though it is obvious that, if an 00 UBlon 
adultery has been committed by one spouse with the collusion (w) 

of the other in order to assist the latter to obtain relief, it must also 
have been connived at (o). If a deed of separation contains what 
amounts to a licence to commit adultery (p), the onus is on the 
person so covenanting to displace the presumption of connivance 
which thus arises (q) ; but an innocent construction will, if possible, 
be placed on the words used (?•). 

1000. A petition for dissolution of marriage must be dismissed (s)> Effect, 
if the court finds that the petitioner has been accessory to, or 

has connived at, the adultery of the respondent, and petitions 
brought under the ecclesiastical practice (t) fall within a similar 
rule (a). 

The presumption of law, however, is against the existence of 


( f ) Kennedy v. Kennedy , [1907] P. 49 (which places a greater responsibility 
on the court than was thought necessary m Tress v. Tress (1887), 12 P. D. 128, 
or in Hardie v. Eardie (1901), 17 T. L. E. 190); see also Gleig v. Qleig (1906), 
22 T. L. E. 716. 

(g) Dowling v. Dowling , [1898] P. 228 (covenant not to sue ; suggestion made 
that such a deed might have been obtained improperly) ; see Adamson v. Adamson 
(1907), 23 T. L. E. 434. 

(h) Waller v. Waller (1910), 26 T. L. E. 223 (allowance unpaid; covenant not 
to sue for restitution disregarded) ; Moore v. Moore (1887), 12 P. D. 193 
(desertion complete before deed executed) ; Adamson v. Adamson , supra (wife 
not really consenting to deed) ; compare Williams v. Daily (1866), L. E. 2 Eq. 
731, 734. 

(i) See p. 489, post , 

(/c) Angle v. Angle (1848), 6 Notes of Cases, 192 (wife alleged to have connived 
at and condoned adultery) ; Turton v. Turton (1830), 3 Hag. Ecc. 338 ; Deeby v. 
Beeby (1799), 1 Hag. Ecc. 789, per Lord Stowell, at p. 793. 

(l) See p. 493, post. 

(m) Brown v. Brown and Robey (1869), 21 L. T. 181 ; Barnes v. Barnes (1867), 
L. E. 1 P. & D. 505 ; see also Duberley v. Cunning (1792), 4 Term Eep. 651. 

(w) See p. 489, post . 

?o) See Todd v. Todd (1866), L. E. 1 P. & D. 121. 

p) Thomas v. Thomas (1860), 2 Sw. & Tr. 113. 

Jj) Barker v. Barker (1824), 2 Add. 285. 

(r) Studdy v. Studdy (1858), 1 Sw. & Tr. 321 ; and see note (a), p. 486, 
ante . 

(a) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 30. 

(t) Ibid, 9 s. 22 ; Boulting v. Boulting (1864), 3 Sw. & Tr. 329; Ross v. Ross 
(1869), L. E. 1 P. & D. 734 (both cases of judicial separation). 

(o) Timmings v. Timmings (1792), 3 Hag. Ecc. 76, per Lord Stowell, 
at p. 77. 
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Sect. 3. connivance ( b ), which must be clearly shown (c) ; but if, for instance,. 

Bars to a husband invited the adulterer and then decamped and gave him 

Belief. the opportunity for, or otherwise actively promoted, the adultery ( d ), 
that would constitute the offence (e ) ; and connivance at adultery 
with one person precludes relief in respect of adultery with 
another (J). 


(b) Rixv. Rix (1777), 3 Hag. Ecc. 74; Hoorsom v. Hoorsom (1792), 3 Hag. 
Ecc. 87, 107. In the following cases it was held that the conduct alleged did not 
amount to connivance: — Ilodges v. Hodges (1795), 3 Hag. Ecc. 118 (counte- 
nancing wife’s indelicate conduct before separation ; adultery by her four years 
later) ; Crewe v. Crewe (1800), 3 Hag. Ecc. 123 (passive sufferance not established) ; 
Hoar v. Hoar (1801), 3 Ilag. Ecc. 137 (conduct injudicious, but intention 
honest) ; Reeves v. Reeves (1813), 2 Phillim. 125 (leaving a wife when convinced of 
her adultery and waiting for proof ; being unable to support her) ; Rogers v. 
Rogers (1830), 3 Hag. Ecc. 57 (negligence or over confidence ; but not passive 
acquiescence with tho expectation that adultery would result) ; Glennie v. Glennie 
and Bowles (1862), 32 L. J. (r. M. & a.) 17 (not only was the husband not an 
accessory before the fact, but it was not proved that he tolerated conduct from 
which adultery would naturally result) ; Harris v. Harris and Burke (’1862), 2 
Sw. & Tr. 530 (husband not willingly consenting before the fact, though all but 
criminally weak) ; Ross v. Ross (1869), L. E. 1 P. & I). 734 (execution of a deed 
of separation by a wife does not imply a licence to hor husband to commit 
adultery ; but otherwise, if she consents to the adultery in order to get an 
allowance). 

(c) In the following cases connivance was established : — Hichelsonv. Hichelson 
(1804), 3 Hag. Ecc. 147 (husband’s absence and conduct indicated consent) ; 
Denniss v. Denniss (1808), 3 Hag. Ecc. 348, n. (husband’s toleration of adultery 
with his brother, to whom he owed money) ; Palmer v. Palmer (1859), 1 Sw. & Tr. 
551 (a woman, who had obtained a dissolution of marriage in the United States, 
not heard to complain of her husband’s remarriage) ; Allen v. Allen and D'Arcy 
(1859), 30 L. J. (p. M. & A.) 2 (where the jury believed that there was a con- 
spiracy against the wife); Gipps y. Gipps and Hume (1863), 3 Sw. & Tr. 116 
(petitioner brought a suit, but did not prosecute it in consideration of the promise 
of a sum of money, and on non-payment he, having made no provision for her 
nor taken any steps to prevent further misconduct, brought a second suit, and 
was found to have tacitly consented to subsequent adultery. In approving this 
decision the House of Lords ( Gipps v. Gipps (1864), 11 H. L. Cas. 1) seem to 
have extended connivance to wilfully abstaining, even without corrupt intention, 
from preventing adulterous intercourse, which might reasonably be expected to 
occur); Boulting v. Boulting (1864), 3 Sw. & Tr. 329 (doed; wife’s willingness 
that the offence should continue) ; see Forster v. Forster (1790), 1 Hag. Con. 144, 
146 (husband’s suit dismissed on various grounds, including, it seems, con- 
nivance); also Gilpin v. Gilpin (1804), 3 Hag. Ecc. 150 (allegation of encourage- 
ment of such intimacy as might lead to adultery held to be a good allegation of 
connivance) ; Picken v. Picken and Simmonds (1864), 34 L. J. (p. M. & A.) 22 
(where the wife’s adulterv was manufactured by an agent of the petitioner’s 
father) ; a case with which Sugg v. Sugg and Hoort (1861), 31 L. J. (p. M. & A.) 
41, seems inconsistent ; Gower v. Gower (1872), L. E. 2 P. & D. 428 (wife 
induced to commit adultery by an agent of the husband, though without his 
authority) ; Bell v. Bell (1889), 58 L. J. (p.) 54 (husband’s adultery brought 
about by a clerk to wife's solicitors without her knowledge ; she was never- 
theless held to be entitled to apply for a judicial separation on the ground of 
cruelty ; and, to enable her to do so, although decree was rescinded, petition 
was not dismissed) ; compare Pollard v. Pollard (1904), Times , 17th — 31st 
March, 21st, 22nd April (a similar case in which detectives figured largely). 

(d) Reeves v. Reeves , supra. 

fe) Timmings v. Timmings (1792), 3 Hag. Ecc. 76. 

(/) Gipps v. Gipps, supra , per Lord Westbtjby, L.O., at p. 13 ; and compare 
Lord Chelmsford, at p. 29 ; see also Lovering v. Lovering (1792), 3 Hag. Eco. 
85; and compare Hodges v. Hodges , supra ; Rogers v. Rogers , supra. 
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(iii.) Collusion. 

1001. Collusion is not, like condonation (g), a well-understood 
term ; but it is held to exist (h) where the initiation of a suit for 
dissolution of marriage is procured, or its conduct provided for by 
agreement or bargain (i) between the spouses or their agents, as, 
for instance, an agreement not to defend ( lc ), even where the agree- 
ment is disclosed to the court, and where no one is able to indicate 
any fact which is being falsely dealt with or withheld ( l ) ; because 
the court will not be hampered in ascertaining (?n), for itself, whether 
there is danger of a husband or wife obtaining a divorce contrary 
to the justice of the case (n). 

1002. Collusion, although an absolute bar to dissolution of 
marriage (o) or judicial separation (p), does not prevent a fresh 
suit, free from collusion, being afterwards brought ( q ) ; and the fact 
that both spouses desire a divorce a vinculo does not make them 
guilty of collusion, provided they have not entered into any 
agreement obnoxious to the court (»•). 

(iv.) Condonation {in the Absence of Revival ). 

1003. Condonation of matrimonial offences means the com- 
plete (s) forgiveness (t) of all (a) such offences as are known to (b), 
or believed by (c), the offended spouse, so as to restore as between 
the spouses the statu# quo ante (d) ; subject, unless it appears (e) 
that there is a specific arrangement to the contrary (/), to the 


(#) See infra . 

(/i) Jcssop v. Jessop (1861), 2 Sw. & Tr. 301 ; Quest v. Shipley (1820), 2 Hag. 
Con. 321. Collusion was first made an offence by the Matrimonial Causos Act, 
1857 (20 & 21 Yict. c. 85), s. 31, though no definition is there given. 

C i ) Lloyd v. Lloyd and Chichester (1859), 1 Sw. & Tr. 567, 573. 

Ik) Bacon v. Bacon and Ashby (1877), 25 W. B. 560; Barnes v. Barnes (1867), 
L. E. 1 P. & D. 505. 

(1) Butler v. Butler (1890), 15 P. D. 66, C. A. ; Butler v. Butler , [1894] P. 25, 
C. A. 


(m) Churchward v. Churchward , [1895] P. 7 ; Uunt v. Hunt and Wright (1877), 
47 L. J. (p.) 22. 

r n) Matrimonial Causes Act, 1860 (23 & 21 Yict. c. 144), s. 7. 

Jo) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 30. 
p) Butler v. Butler and Burnham (1890), 63 L. T. 256, where, after the 
Queen’s Proctor had shown cause against a decree obtained by a wife, the jury 
found collusion, but disagreed as to her adultery. 

( q ) Churchward v. Churchward , supra, 

(r) Gethin v. Qetldn (1861), 31 L. J. (p. M. & A.) 43 ; Harris v. Harris and 
Lambert (1862), 31 L. J. (p. w. & A.) 160 (respondent wife received small sum 
for providing her photograph and attending court) ; Malley v. Malley (1909), 
25 T. L. E. 662 (wife received money from her husband’s sister ana then 
brought her suit). 

(«) Ellis v. Ellis and Smith (1865), 4 Sw. & Tr. 154. 

(t) Hall v. Hall and Kay (1891), 64 L. T. 837. 

(a) Alexandre v. Alexandre (1870), L. E. 2 P. & D. 164. 

(b) Dempster v. Dempster (1861), 2 Sw. & Tr. 438. 

! c) Ellis v. Ellis and Smith , supra, 
d) Keats v. Keats and Montezuma (1859), 1 Sw. & Tr. 334. 

(e) Dowling v. Dowling , [1898] P. 228 ; out see Norman v. Norman (1907), 24 
T Ij. E 37. 

\f) RoseY. Rose (1882), 7 P. D. 225, affirmed (18831, 9 P. D. 98, 0. A. 
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Sect. 8. 

Bars to 
Belief. 

Revival, 


Effect of 

judicial 

separation. 


Revival of 
offence. 


When 

condonation 
not cancelled 
by subsequent 
adultery. 


express (g ) or implied (h) condition that no further matrimonial 
offence shall occur ( i ). If, however, such a subsequent offence 
should arise, the forgiveness is cancelled, and the old cause of com- 
plaint is revived ( k ), even if the offence is not ejusdem generis with 
the original offence (l). If there be condonation, and no revival, 
neither a decree of dissolution ( m ) nor of judicial separation (n) 
can be obtained. 

1004. Cruelty, or, it is submitted, desertion, is not condoned by 
a wife obtaining a decree of judicial separation on the ground of 
adultery ; so that, on the husband committing adultery after such 
decree, the wife may obtain a decree of dissolution (o). 

To revive an offence which has been condoned, an offence less 
than would be required to found a petition may be sufficient ( p ); 
but this doctrine does not go the length of making mere familiarities 
revive adultery, which carries a change of status as its result (q). 

The effect of disobedience to an order for restitution of conjugal 
rights can be revived, after subsequent cohabitation, by a further 
matrimonial offence (r). 

1005. Condonation of a wife’s adultery with one man is not 
cancelled, as regards him, by her subsequent adultery with 

(g) Btandford v. Blandford (1883), 8 P. D. 19 ; Cooke v. Cooke (1863), 3 
Sw. & Tr. 126, 246. 

(Ji) Durant v. Durant (1825), 1 Hag. Ecc. 733; Dent v. Dent (1865), 4 
Sw. & Tr. 105. 

(t) Where a petition for judicial separation on the ground of adultery had 
been dropped and a deed entered into, the wife was granted a dissolution of 
marriage on fresh adultery with the same woman ( Binney v. Binney (1893), 69 
L. T. 498). 

(7c) Palmer v. Palmer (1860), 2 Sw. & Tr. 61 ; Wilton v. Wilton ^and 
Chamberlain (1859), 1 Sw. & Tr. 563. As to the effect of renewed adultery, 
after bigamy with adultery has been condoned, see Furness v. Furness (1860), 
2 Sw. & Tr. 63 ; and as to the effect of revival of misconduct not being pleaded, 
see Braddock v. Braddock (1910), 27 T. L. B. 94. 

(/) Worsley v. Worsley (1730), 2 Lee, 572; Durant v. Durant , supra; Dent v. 
Dent, supra (cruelty revives adultery) ; Blandford v. Blandford , supra (adultery 
revives cruelty and also desertion) ; Moore v. Moore , [1892] P. 382 ; Collins y, 
Collins (1884), 9 App. Cas. 205, 241 (does not overrule Dent v. Dent, supra) ; 
Houghton v. Houghton , [1903] P. 150 (desertion by husband revives adultery) ; 
Copsey v. Copsey, [1905] ±\ 94 (desertion by wife revives adultery). These cases 
dispose of Hart v. Hart (1855), 2 Ecc. & Ad. 193. 

(m) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), ss. 22, 29, 30, 31; 
Dent v. Dent, supra ; Beeby v. Beeby (1799), 1 Hag. Ecc. 789 ; Durant v. Durant , 
supra. 

[n) See note ( h ), supra. 

|o) Green v. Green (1873), L. B. 3 P. & D. 121. 

p) Durant v. Durant , supra ; Bostock v. Bostock (1858), 1 Sw. & Tr. 221 
C threats reviving cruelty) ; Cooke v. Cooke , supra (judicial separation ; husband’s 
failure to treat the petitioner as a wife as promised) ; Winscom v. Winscom and 
Plowden (1864), 3 Sw. & Tr. 380 (not deciding whether familiarities revive 
adultery); Newsome v. Newsome (1871), L. B. 2 P. & D. 306 (simple adultery 
reviving incestuous adultery) ; compare Ex parte Aldridge (1858), 1 Sw. & Tr. 
88 (as to short absence not reviving desertion). 

(q) In Bidgway v. Bidgway (1881), 29 W. B. 612, taking liberties with a maid 
servant was held to revive husband’s adultery ; but see Collins v. Collins f supra , 
on this point. 

(r) Paine v. Paine 9 [1903] P. 263. 
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another («) ; bat it seems that the first man mast again be made a Sect. s. 

co-respondent, if the hasband institutes proceedings against the wife Bars to 

with both adulterers (t). The court, however, is not precluded Relief, 
from taking notice of a condoned offence (a), and, if condonation be 
proved, will act on it though it be not pleaded (i>). 

1006. Condonation may be express (c) or implied ( d !). The best Maybe 

evidence of the latter is the continuance or resumption of sexual or 

intercourse (e) ; but this is not absolutely conclusive (/), especially im P llc “* 
in the case of a wife (g ). It is a question of fact, which may be 
decided by a jury (/i), for knowledge and forgiveness of an offence 

are not presumed (i). 

Sub-Sect. 8. — Discretionary Bars, 

(i.) Undue Delay. 

1007. In cases of void marriages neither delay nor insincerity Void and 
constitute a bar (fc) ; but in suits for nullity of voidable marriages voida ; ble 
by reason of impotence (Z), although delay is not in itself a bar, it is marria * CB * 
not permissible for the competent party to approbate a marriage in 

spite of the other’s defect, and, having thereby obtained advantages, 
afterwards to repudiate it ( m ). 

Where there is a want of sincerity ( n ) in seeking a decree of Delay, 
nullity of this kind, a petition may be refused, after long delay 
during which the remedy was known, when the true motive of the 


(s) Bernstein v. Bernstein , [1892] P. 375, affirmed, [1893] P. 292, C. A. 
(following Story v. Story and O'Connor , (1887), 12 P. D. 196, and overruling 
Pomero v. Pomero (1884), 10 P. D. 174). 

f t) Norris v. Norris , Lawson and Mason (1861), 30 L. J. (p. M. & A.) 111. 

[a) Goode v. Goode and Iiamson (1861), 2 Sw. & Tr. 253. 

J5) Curtis v. Curtis (1859), 4 Sw. & Tr. 234. 

Jc) Gooch v. Goochy [1893] P. 99 (a covenant in a dood, not to commence pro- 
ceedings on the ground of past offences, does not preclude their being pleaded 
in answer). 

(d) Beeby v. Beeby (1799), 1 Hag. Ecc. 789. 

(e) Though it may be pleaded up to a certain date ( Windham v. Windham 
and Giuglini (1863), 32 L. J. (r. M. & A.) 89). 

(/) The fact of living again under the same roof does not necessarily imply 
condonation ( Bateman y. Boss ( Countess ) (1813), 1 Dow, 235, H. L.). But 
there may be cohabitation although the parties do not reside in tne same 
house ( Bradshaw v. Bradshaw , [1897] P. 24 ; Huxtable v. Huxtable (1899), 68 
L. J. (P.) 83). 

(7) D' Aguilar v. D’ Aguilar (1794), 1 Hag. Ecc. 773 ; Durantv, Durant (1825), 
1 Hag. Ecc. 733; Turner v. Turner (1854), 2 Ecc. & Ad. 201, n. ; Keats v. Keats 
and Montezuma (1859), 1 Sw. & Tr. 334. 

J^) Peacock v. Peacock (1858), 1 Sw. & Tr. 183. 

i) Durant v. Durant , supra, 

6) See pp. 469, 470. ante.. 

7) For other cases in which decrees have been refused, and as to suits for 
nullity, see pp. 469, 470, ante. 

(m) See the judgment of Lord Selborne, L.C., in G. v. M. (1885), 10 App. 
Cas. 171, 186. The case of E. v. T. ( falsely called E.) (1863), 3 Sw. & Tr. 312, 
does not clash with this; for there the husband (petitioner), though he had 
delayed eleven years, had done all he could in his wife** interests ; but see S. 
v. B. (falsely called S.) (1905), 21 T. L. .R. 219, where a clergyman who had 
lelayed seventeen years, on account of his office, was granted a decree. 

(n) Anon. (1857), Dea. & Sw. 295. 

U.L. — XVI. 
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petitioner (this particularly applies to a wife) appears to be of a 
collateral nature (o). The fact of a woman bringing such a suit 
after undue intimacy with another man shows no want of sin- 
cerity ( p) ; nor does delay occasioned by poverty (q) affect a suit 
for restitution of conjugal rights, but unaccountable delay in bring- 
ing it might influence the mind of the court in a subsequent suit 
for dissolution of marriage (?'). 

Long after a wife has left her husband because of his cruelty 
she may succeed in a suit for judicial separation, brought prin- 
cipally for the purpose of getting the custody of her children («) ; 
but, if she brings it after a deed of separation, there being no 
further offence on his part, she must satisfy the court of her bona 
fides (t). 

1008. The courts may look with great suspicion on suits pro- 
secuted on the ground of adultery after long delay by a husband, 
though in a wife (a) such delay may be considered almost a virtue. 
Relief is given vigilantibus non dormientibus (b), and a husband 
is (c) required to come to the court with clean hands, a real 
grievance, and present wrong ; but delay on his part will generally 
be excused if it is due to poverty ( d ). 

1009. In a suit for dissolution of marriage the court is not 
bound to pronounce a decree if the petitioner is guilty of unreason- 
able delay (< e ) in presenting a petition (/). Poverty is almost always 
a sufficient excuse ( g ), but it must be convincingly established (h). 

The following excuses have also been accepted : — exigencies 
of domestic service (i), a wife waiting till her son was grown 
up (k), insanity of respondent wife (Z), ignorance of law (m), 
consideration by a wife for her mother’s feelings in a case of 


(0) II. ( falsely called C.) v. C. (1860), 1 Sw. & Tr. 605 ; Castleden v. Castleden 
(1861), 9 H. L. Cas. 186 (financial reasons) ; M. ( falsely called B.) v. B. (1864), 
3 Sw. & Tr. 650 (wife left after ten years because of a quarrel) ; T. {falsely 
called D .) v. D, (1866), L. R. 1 P. & D. 127 (wife left after eight years because 
of cruelty) ; TP. v. 11. (1876), 1 P. D. 405 (after mutual separation for sixteen 
years); M. v. C. (1872), L. K. 2 P. & D. 414 (after deed); compare M. y. M. 
{otherwise II.) (1906), 22 T. L. R. 719 (deed executed in ignorance of remedy). 

» M. {otherwise D.) v. D. (1885), 10 P. D. 75. 
y) Bearson v. rearson (1864), 33 L. J. (p. M. & A.) 166. 

r) Beanclerk v. Beauclerh j, [1895] P. 220. 

s) Cooke v. Cooke (1863), 3 Sw. & Tr. 246. 

t) Matthews v. Matthews (1859), 1 Sw. & Tr. 499. 

% a) Kirlauall {Lady) v. Kirlmall {Lord) (1818), 2 Hag. Con. 277. 

(in Mortimer v. Mortimer (1820), 2 Hag. Con. 310. 
c) Boulting v. Boulting (1864), 3 Sw. & Tr. 329. 
a) Coode v. Coode (1838), 1 Curt. 755. 

e) Pel lew v. Pellew and Berkeley (1859), 1 Sw. & Tr. 553 (insensibility). 

/) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 31. 

<j) Harrison v. Harrison (1864), 3 Sw. & Tr. 362 ; Mason v. Mason (1882), 7 
P. 1). 233, reversed (1883), 8 P. I). 21, C. A. ; Edwards ▼. Edwards and 
Doncaster (1900), 17 T. L. R. 38. 

[h) Short v. Short (1874), L. R. 3 P. & D. 193. 

i Davies v. Davies and Hughes (1863), 3 Sw. & Tr. 221 {sed quaere). 

[h) Beauclerk v. Beauclerk , supra; but see Beauderk v. Beauclerk . [1891] 
P. 189, C. A. L J 

(1) Johnson v. Johnson , [1901] P. 193. 

{m) Tollemache v. Tollemache (1859), 1 Sw. & Tr. 657. 
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incest (n), patient endurance of cruelty by a wife (o) ; but delay for Sect - 
two years, after knowledge of misconduct, might, in the absence of Bars 

explanation ( p ), be fatal to a decree. The court will inquire when Belie f, 

a husband first knew, and when he first took action ( q ), and a man 
who, believing his wife dead, has remarried, must immediately take 
proper steps on discovering that she is alive (r). 

(ii.) Conduct conducing to Adultery , 

1010 . In a petition for dissolution o£ marriage the court is not in cases of 
bound to pronounce a decree, if it finds that the petitioner has di98olutioa 
been guilty of such wilful neglect, or misconduct, as has conduced 
to the adultery charged (s) ; but, though it may (t) do so in its dis- 
cretion (a), it will refuse relief if a husband, although he intended 
no wrong, saw danger and recklessly allowed his wife to remain 
exposed to it ( b ). 


fw) Newman v. Newman (1870), L. E, 2 P. & D. 57. 

fo) Green v. Green (1873), L. R. 3 P. & D. 121 (after judicial separation). 

Ip) Nicholson v. Nicholson (1873), L. E. 3 P. & D. 53 ; Fan Ikes v. Faulkes and 
Stainton (1891), 64 L. T. 834. 

(g) Brougham y. Brougham , [1895] P. 288. 

Or) Pegg v. Pegg and Gowing (1904), 20 T. L. R. 353. 

\s) Petitions were dismissed on tliis ground in the following cases : — Coulthart 
v. Coulthart and Gouthwaite (1859), 28 L. J. (p. & M.) 21 (petitioner had 
knowingly married a loose woman, and after three months left her for four 
years without subsistence); Groves v. Groves and Tompson (1859), 28 L. J. 
(p. & M.) 108 (wife quarrellod with mother-in-law and went into lodgings with 
a small allowance ; husband remained with mother) ; Jeffreys v. Jeffreys and 
Smith (1864), 3 Sw. & Tr. 493 (husband, a butler, visited wife, when he could, 
for ten years ; then ceased without sufficient reason, and continued to support 
her for a time only).; Boreham v. Boreliam (1866), L. R. 1 P. & I). 77 (wife’s 
cruelty and wilful separation) ; Baylis v. Baylis (1867), L. R. 1 P. & D. 395 
(marriage to mistress ; money quarrels ; made her live alone in chambers near 
ltegent Street) ; Yeatman v. Yeatman (1870), L. R. 2 P. & D. 187 (wife’s adultery 
after she had obtained a judicial sep'aration for desertion) ; Wildey v. Wildey 
and Ryder (1878), 26 W. R. 239 (wife infected by husband with venereal 
disease); lleyes v. Heyes (1887), 13 P. D. 11 (wife drank; husband sold 
furniture to make her leave ; no allowance for several years ; seo also S. O. 
1888), 36 W. R. 527); StarbucJc v, Starbuek and Oliver (1889), 59 L. J. (p.) 20 
leaving wife because she got into debt) ; Robinson v. Robinson , [1903] P. 155 
“ voluntary blindness ”). 

(2) The court made decrees in the following cases: — Beavan (an infant) v. 
Beavan (1862), 2 Sw. & Tr. 652 (a prostitute married a ward of court aged 
sixteen ; he was sent abroad and she was not maintained) ; Proctor v. Proctor , 
Smith and Pitman (1865), 34 L. J. (p. M. & A.) 99 (an undergraduate married a 
prostitute; his father arranged deed of separation and allowed her £1 per 
week); Stevens v. Stevens and Field (1890), 61 L. T. 844 (wife refused to 
accompany husband to New Zealand ; in this case the papers were sent to the 
Queen’s Proctor) ; Lander v. Lander > Temple , Fox and Fox (1890), 63 L. T. 257 
(husband wrote to wife— at times insane — that he would make no inquiries ; 
decree subject to an allowance being made to the wife) ; Parry v. Parry , [1896] 
P. 37 (husband, a butler, supported wife, during his long absences, till she took 
to drink and had an illegitimate child ; the jury found conduct conducing ; decree 
on condition of an allowance dum sola et casta) ; compare Cox v. Cox (1893), 70 
L. T. 200, 0. A. (wife allowed to plead her husband’s flirtations). 

; (a) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 31. 

(b) Dering v. Dering (1868), L. R. 1 P. & D. 531. The court is not bound by 
any rigid rules to the exercise of its discretion (Bullock y, Bullock (1910), 103 
L. T. 847, per Evans, P., at p. 848). 
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Sect. 8. 
Bars to 
Relief. 

in other suits. 


Conduct 

before 

marriage. 


Wife’s treat- 
ment of 
husband. 


1011. On other petitions for relief by reason of adultery, it seems 
that the Ecclesiastical Courts, the practice of which still prevails (c), 
did not refuse a decree, although a man had been guilty of culpable 
negligence and inertness when his honour demanded active inter- 
position, provided his conduct did not amount to connivance (d) ; 
nor did they so refuse although the husband was guilty of wilful 
desertion («). But a man who has lived with his wife before mar- 
riage is bound to exercise more than ordinary care of her (/), 
although conduct, which occurred before marriage, cannot be said 
to conduce to adultery (g). The conduct complained of must have 
brought about the adultery ; for, after that has occurred, such 
conduct may be the effect rather than the cause of the trouble ( h ), 
and the fact that a husband is imprisoned is no breach of his 
marital duty, although the result be that his wife commits 
adultery (i). 

A husband, however, accused of adultery may plead that, in 
addition to deserting him, his wife treated him with insolence and 
neglect, and absented herself without informing him of her 
whereabouts ( k ) ; but a wife’s refusal of intercourse, although 
reprehensible, is not, it seems, conduct conducing (l). 


Effect in 

(a) Judicial 
separation ; 

(b) resti- 
tution. 


(iii.) Petitioner's Adultery . 

1012. A petitioner, who is proved to have committed adultery 
which has not been condoned (m), cannot obtain a judicial 
separation (n), even if the offence be committed after that of the 
respondent (o), or a decree of restitution of conjugal rights (p), 
unless there has been condonation of his or her offence ( q ) or, it 
seems, unless both have committed adultery (r). 


(c) See Duplany v. Duplany, [1892] P. 53; Synge v. Synge, [1900] P. 180. 

(d) Phillips v. Phillips (1844), 1 Rob. Eccl. 144 ; but soo Drew v. Drew (1842). 
1 Notes of Cases, 315 (corrupt facility, if not actual permission, a bar). 

(e) Sullivan v. Sullivan (1824), 2 Add. 299; Morgan v. Morgan (1841), 2 Curt. 
679 ; but see Hodgson v. Hodgson, [1905] P. 233 (judicial separation refused on 
the ground of desertion conducing to adultery). 

(/) Dillon v. Dillon (1842), 3 Curt. 8G; Hawkins v. Hawkins (1885), 10 P. D. 
177. 


(</) Allen v. Allen and D'Arcy (1859), 28 L. J. (p. & M.) 81. 

(h) St. Paul v. St. Paul (1869), L. R l P. & D. 739; Millard v. Millard 
and Bastone (1898), 78 L. T. 471. 

ft) Cunnington v. Cunnington and Noble (1859), 1 Sw. & Tr. 475. 

} Jc) Hughes v. Hughes (1866), L. R. 1 P. & D. 219. 

7) Synge v. Synge , supra; but see, contra , Dixon v. Dixon (1892), 67 L. T. 
394. 

(m) Anichini v. Anichini (1839), 2 Curt. 210 ; Seller v. Seller (1859), 1 
Sw. & Tr. 482. 

(«) Forster v. Forster (1790), 1 Hag. Con. 144 ; Proctor v. Proctor (1819), 
2 Hag. Con. 292. 

(o) Otway v. Otway (1887), 13 P. D. 12, 141, 0. A. ; and see Dixon y. Dixon , 
supra. 

(p) Hope v. Hope (1858), 1 Sw. & Tr. 94 ; see p. 473, ante. 

(a) See Proctor v. Proctor , supra, where it was suggested that the judge in 
suon a case might ex officio order restitution ne propter separationem jaceant in 
peccato; though in Denniss y. Denniss (1808), 3 Hag. Ecc. 348, n., 353, n., it had 
been doubted if a husband, who had conniyed at his wife’s incest, would be 
ordered to return to her bed. 

(r) Seaver v. Seaver (1846), 2 Sw. & Tr. 665, Appendix II. (an Irish case). 
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In ft petition for dissolution of marriage, however, the court may, in S*ra. *• 

such circumstances, pronounce a decree, although it is not bound to Ban to 

do so («), even if the adultery be condoned (t). Such applications are Balle t 
refused (a), except in very rare (b) cases (c), though the court has not Discretion ia 
infrequently exercised its discretion, in favour both of husbands (<£) cases of 

- — — — — — — — — — ■ i. a - dissolution. 

S Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 31. 

Goode v. Goode and Harrison (1861), 2 Sw. & Tr. 253 ; Boucher v. Boucher 
and Judd (1892), 67 L. T. 720 ; Pretty v. Pretty , [1911] P. 83. 

(a) Decrees were refused to husbands in Clarke v. Clarice and Clarke (1865), 

34 L. J. (p. M. & a.) 94 (petitioner voluntarily confessed to court that, after his 
wife’s incest, he had committed one act of adultery) ; Hutchinson v. Hutchinson 
and Barker (1866), 14 L. T. 338 (drink is no excuse for frequenting a brothel 
and contracting a venereal disease) ; McCord v. McCord (1875), L. B. 3 P. & D. 

237 (single act condoned) ; Youell v. You ell, Terrace and Burleigh (1875), 33 
L. T. 578 (repeated acts) ; Wildey v. Wildey and Ryder (1878), 26 "W. B. 239 
(venereal disease) ; Grosvenor v. Grosvenor (1885), 34 W. B. 140 (single act, when 
drunk, condoned); Story v. Story and O’ Connor (1887), 12 P. D. 196 (adultery 
with maid servant ; child born ; confession and condonation ; effect on wife’s 
character) ; Stoker v. Stoker (1889), 14 P. D. 60 (incest condoned) ; Craven v. 

Craven and Robinson (1909), 26 T. L. E. 4 (a single act, but wilfully com- 
mitted); see also Evans v. Evans and Elford , [1906] P. 125 (former decree 
having been rescinded at the instance of the King’s Proctor, second suit was 
brought —apparently on the strength of Constantinidi v. Constantin idi, [1903] 

P. 246 — on fresh adultery of wife and disclosing husband’s adultery) ; Todd v. 

Todd and Cunniam (1906), 23 T. L. E. 9, affirmed (1907), 24 T. L. K. 28, C. A. 

(wife’s leaving husband does not justify his committing adultery afterwards). 

The two last cases and the remarks of the Court of Appeal in Constantinidi v. 
Constantinidi, [1905] P. 253, C. A. (variation of settlement) practically discredit 
Constantinidi v. Constantinidi , [1903] P. 246 (after wife left husband for 
co-respondent, the husband committed adultery with a prostitute ; but never- 
theless a decree was granted), and Coombs v. Coombs and Ilopkins, [1903] W. N, 

180, which followed it (though petitioner also alleged mistake as to the law), 
and leave untouched Latour v. Latour and Weston (1861), 2 Sw. & Tr. 524. 

Decrees were refused to wives in: — Wykev. Wyke , [19041 P. 149; Shaw v. 

Shaw (1904), 20 T. L. E. 795 ; Tulk v. Tidk (1906), 23 T. L. E. 120 (in these 
cases the husband's conduct, though very baa, was not the direct cause of the 
adultery). 

(b) Barnes v. Bernes (1868), L. E. 1 P. & D. 572. 

fc) Decrees were granted to husbands in: — Conradi v. Conradi (1868), L. E. 

1 P. & D. 514 (evidence of petitioner’s single act of adultery had been, not 
very satisfactorily, proved in a former suit by witnesses since deceased) ; and in 
Rosenz v. Itosenz and Josten (1909), 25 T. L. E. 473 (not argued, where the husband 
alleged that his only misconduct was brought about by his wife’s treatment of 
him), decree nisi rescinded, on the motion of the King’s Proctor (26 T. L. E. 14), 
the court having been entirely misled. This was referred to in Craven v. Craven 
and Robinson, supra , and in Wain v. Wain and Eves (1909), 26 T. L. E. 131 • 

Decrees were granted to wives in: — Collins v. Collins (1884), 9 P. D. 231 
(wife’s adultery; husband’s decree, but rescinded; re-conabitation, cruelty, 
adultery and rape of child by husband) ; Symons v. Symons, [1897] P. 167 
(husband’s cruelty and desertion; wife after eight years lived with another 
man and continued after she knew husband alive ; he was convicted of an 
offence on a child ; she obtained a decree which was made absolute) ; Bullock 
V. Bullock (1910), 103 L. T. 847 ; Pretty v. Pretty, supra (in spite of young wife’s 
concealment and perjury). 

(d) Decrees were granted in : — Joseph v. Joseph and Wentzell (1865), 34 L. J. 

(p. M. & A.) 96 (wife’s supposed death) ; Noble v. Noble (1869), D. E. 1 P. & D. 

691; Snook v. Snook and Woolacott (1892), 67 L. T. 389 (belief that decree nisi 
was final); Freegard v. Freegard (1883), 8 P. D. 186 (husband believed wife 
dead, separated from second wife on discovery); Whitworth v. Whitworth, 

[1893] P. 85 (mutual leave to re-marry believed m and acted on ; on discovery 
cohabitation renewed ; wife’s adultery). 

Decrees were refused in : — Pegg v. Pegg and Gowing (1904), 20 T. L. E. 353 
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and of wives ( e ), where there has been a second marriage ceremony 
under a bond fide mistake, and, in favour of a wife, who has been 
forced to prostitution by her husband (/), notwithstanding that 
she has also committed bigamy (g ), and even in some cases where, 
the fact not having at first been disclosed to the court, the King’s 
Proctor has shown cause against the decree (Ji). Adultery between 
decree nisi and decree absolute is adultery during the marriage ( i ). 

(iv.) Petitioner's Cruelty , Desertion etc . 

1013. A petitioner who has been guilty of cruelty ( k ) or deser- 
tion ( l ) is not debarred from obtaining a decree ( m ) of judicial 
separation (n), on the ground of adultery (o), unless, it seems, such 
conduct on his part has conduced to adultery ( p ). He is debarred 
if the ground be any offence less than adultery. In suits for dis- 
solution of marriage, the court may, in its discretion (q) , grant or 
refuse a decree to a husband so guilty (r). 

Rape ($), which necessarily implies adultery, is, therefore, on the 


(where the man had no reasonable ground for believing his wife was dead, 
and continued after her reappearance) ; Hynes v. Hynes and Lake (1904), 
20 T. L. R. 781 (continuing after discovory of wife). 

(e) Wickham v. Wickham (1880), 6 P. D. 11 (belief that decree had been made 
absolute) ; Moore v. Moore , [1892] P. 382 (belief that decree absolute at end 
of six months) ; Potter v. Potter (1892), 67 L. T. 721 (belief in death ; separation 
on discovery). 

(/) Coleman ▼. Coleman (1866), L. R. 1 P. & D. 81 ; Dodson v. Dodson (1905), 
54 W. R. 220; Barkers. Barker (1907), 24 T. L. R. 31. 

( g ) Northover v. Northover (1910), 26 T. L. R. 224. 

{1i) Burdon v. Burdon , [1901] P. 52 ; Hunter v. Hunter , [1905] P. 217 ; but see 
Roche v. Roche, [1905] P. 142 ; Pretty v. Pretty , [1911] P. 83 (in spite of young 
wife’s concealment and perjury). 

(t) Hulse v. Hulse (1871), L. R. 2 P. & D. 259 ; Ellis v. Ellis (1883), 8 P. D. 

188, 0. A. 


(k) Moorsom v. Moorsom ( 1792), 3 Hag. Ecc. 87, 92; Chambers v. Chambers 
(1810), 1 Hag. Con. 439, 452; Arkley v. ArJcley (1821), 3 Phillim. 500; Etdred 
V. Eldred (1840), 2 Curt. 376, 379; Dillon v. Dillon (1842), 3 Curt. 86, 94; 
Badham v. Badham and Oorst (1890), 62 L. T. 663 (after wife had obtained a 
judicial separation for cruelty) ; Forsyth v. Forsyth , Eccles and Foster (1890), 63 
L. T. 263 (provoked by wife’s intemperate habits); Sergent v. Sergent and 



supra ; Clowes v. Clowes (1845), 4 Notes of Cases, 1, 12 ; Duplany v. Duplany , 
[1892] P. 53 ; Synge v. Synge , [1900] P. 180. 

(m) See p. 515, post. 

(n) See p. 500, post. 

(o) See p. 477, ante . 

(p) Hodgson v. Hodgson , [1905] P. 233, which seems a new departure ; but 
the suit was originally for dissolution. 

( 5 ) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 31. 

(r) This discretion has been exercised in cases of desertion ; — Ousey v. Ousey 
(1874), L. R. 3 P. & T>. 223 (wife’s refusal to consummate) ; Mulley v. Mulley 
and Shaw (1909), 53 Sol. Jo. 469 (husband had refused restitution, see p. 473, 
ante) ; and in cases of cruelty: Pearman v. Pearman and Burgess (1860), 1 
Sw. & Tr. 601 ; Edwards v. Edwards, [1894] P. 33 (subject to allowance dum 
sola et casta by deed) ; Pryor v. Pryor , [1900] P. 157 (generally unless cruelty 
conduces) ; Squire v. Squire, [1905] P. 4 (after judicial separation for cruelty 
subject to allowance). • 

(s) See p. 480, ants. 
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came footing qua defence; but there does not seem to be any skct. s. 

authority for dealing with an unnatural offence (t) committed by the Bars to 

petitioner as a defence to a suit for dissolution ; though it is sub- Belief, 
pitted that such an offence might be considered as conduct conduc- 
ing (a), or that the court might grant a wife a decree of dissolution 
on a cross prayer ( b ) in spite of adultery (c) committed (d). 

Sect. 4. — Institution and Defence of Proceedings . 

Sub- Sect. 1. — Institution. 

(i.) Petitions in General. 

1014. A suit in the Divorce Division is commenced by filing ( e ) How 
a petition (/) signed by the petitioner ( g ), and supported by his presented, 
or her affidavit (h), verifying the facts of which he or she has 
personal cognisance (i), and deposing to belief in the truth of the 
other facts alleged (k) ; and where a petition is presented in a 
suit of jactitation of marriage (Z), or for nullity (m) or dissolution (n) Various 
of marriage, for judicial separation (o), or for a declaration of kinds, 
legitimacy ( p ), the affidavit further states that there is no collusion 
or connivance between the petitioner and the other party to the 
marriage in question or the marriage alleged (q). Petitions for 
restitution of conjugal rights (r), and for damages (s), can also be 
presented, as well as petitions for the reversal of decrees of judicial 


It) See p. 477, ante . 

'a) See p. 493, ante . 

" ) See p. 515, post 
fc) See p. 477, ante. 

[d) But, on adultery as a defence to restitution, see Geih ▼. Geils (1848), 6 
Notes of Oases, 97, 101. 

(e) In the Registry (see p. 463, ante ) ; but not in a district registry ; see Re 
Bimtead, Ex parte Dale , [1893] 1 Q. B. 199, C. A. 

(/) Divorce Buie 1. 

\g) Or, by leave, by his solicitor, in which case the necessary affidavit must 
be sworn by the petitioner himself as soon as possible (Ex parte Bruce (1881), 6 
P. D. 16 (petitioner on military service); Ex parte Hobson (1894), 70 L. T. 
816 (petitioner employed abroad) ; Russell v. Russell and Maclaren (1889), 59 
L. J. (p.) 13 (petitioner British consul in remote place) ; but see Ex parte Tartt 
(1886), 34 W. R. 368 (petitioner voluntarily abroad). 

(7i) Intituled “ In tne matter of the petition of A. B. for .... of marriage ” 
(Gapp v. Gapp and Leverson (1859), 4 Sw. & Tr. 273 ; Steed v. Steed (1867), L. R. 
1 P. & D. 364) ; and see p. 535, post. 

(i) Including the places and dates of marriago, and of cohabitation, and 
names of issue, if any, with dates of birth. See Tourle v. Tourle (1858), 1 
Sw. & Tr. 165 ; NoJces v. Milward (1824), 2 Add. 386 ; and see p. 534, post. 

(lc) Divorce Rule 2; Matrimonial Causes Act, 1857 (20 & 21 Viet, c. 85), 
s. 41 ; and see Deane v. Deane (1858), 1 Sw. & Tr. 90 ; Forster v Forster and 
Evans (1858), 1 Sw. & Tr. 167 (unnecessary length). 

(Z) See p. 498, post 
(m) See p. 499, post. 

(») See p. 500, post 
(6) Ibid. 

( p) Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93), s. 3 ; Divorce 
Rule 174 (see p. 501, post) ; see also the Greek Marriages Act, 1884 (47 & 48 
Viet. c. 20), s. 1 ; Divorce Rule 213. 

(q) Divorce Rule 3 ; and see pp. 487 et seq. t ante „ 

(r) See p. 499, post detailing further requirements as to affidavit, 

(s) Seo p. 500, post 
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Jactitation. 


separation ( t ), and certain subsidiary petitions (a) dealing with 
interlocutory matters. 

The registrar must be satisfied that the petitioner is of age ( b ). 
Otherwise the petition must be presented by a guardian (c), as is 
also necessary in the case of a lunatic (d), where no committee has 
been appointed. 

1015 . The petition ( e ) must set out distinctly with reasonable 
certainty (/), though without pleading evidence, the facts and the 
alleged grounds for relief (<?), and must state the residence and 
domicil of the husband and wife at inception, and the occupa- 
tion of the former ( h ), and whether or not there have been any 
previous proceedings between them with reference to their 
marriage in the Divorce Division (i). The prayer for relief need 
not ask for costs (k), but should ask for the custody of the children, 
if that be desired (1). 

After a successful suit for judicial separation, irrespective of 
whether further offences were committed either before or since, a 
suit for dissolution of marriage may be brought (hi), and where, at 
petitioner’s instance, a suit for dissolution of marriage has been 
dismissed, apparently a fresh suit may be brought alleging the 
same facts (n). 


(ii.) Petitions Founded on Ecclesiastical Practice. 

(a) Jactitation of Marriage. 

1016. If any one falsely and maliciously assert a marriage with 
another, the latter may present a petition praying for a decree 
enjoining the offender to be perpetually silent on the subject (o). 

(f) See p. 562, post . 

(a) As to alimony, see pp. 516, 563, post; as to maintenance, allowance on 
refusal to cohabit, settlements by wife in fault and increasing and decreasing 
allowances, see pp. 561 et seq ., post; as to variation of settlements, see p. 571, 
post; and as to maintenance of children, see pp. 521, 577, post. 

(b) If the petition is brought so soon after the marriage as to make this 
doubtful, it is the practice to require the solicitor to make a certificate on the 
subject. 

S And signed by the guardian, as well as by petitioner ; and see p. 504, post, 
y ) Ibid. 

\e) In practice it is necessary to file a certificate of marriage with the petition. 
(/) Porter v. Porter and Jaggard (1864), 3 Sw. & Tr. 596 ; and see the 
Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 27. 

(g) Pyne v. Pyne (1858), 1 Sw. & Tr. 80; Matison v. Matison (1860), 29 L. J. 
(p. M. & A.) 80 (allegation that husband father of illegitimate children struck 
out) ; see also note (&), p. 497, ante. 

( h ) Divorce Eule 220 ; see Ogden v. Ogden , [1908] P. 46, 83, C. A. 

(t) Divorce Eule 219; see Re Clark's Petition (1905), 75 L. J. (p.) 7 ; and compare 
Teatman v. Yeatman and Rummell (1869), 21 L. T. 401. As to proof of domicil, 
see Freer v. Freer (1910) 27 T. L. E. 13. 

(/c) Finlay v. Finlay and Rudall (1861), 30 L. J. (p. M. & A.) 104 ; Gold- 
smith v. Goldsmith, Dairy mple t Nicolls and Wooley (1862), 31 L. J. (p. M. & A.) 
163. 

(0 Seymour v. Seymour (1859), 1 Sw. & Tr. 332 ; Boddy v. Boddy and Grover 
(1860), 30 L. J. (p. M. & A.) 163. 

(m) Green v. Green (1873), L. E. 3 P. & D. 121 ; Mason v. Mason (1883), 8 
P. D. 21, 0. A. 

(n) Hally. Hall and Richardson (1879), 48 L. J. (p.) 57. 

(o) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), ss. 2, 6, 16, 17, 22 ; 
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(b) Nullity of Marriage. 

1017. These petitions are of two classes according as they relate 
to marriages which are void ab initio , or only voidable ( p). 

As void marriages have, even in the absence of judicial proceed- 
ings, no effect in law, it is not absolutely necessary to obtain a decree, 
particularly in cases of bigamy or consanguinity, where there can 
be no doubt, though this does not apply with equal force if want of 
consent (including insanity) be the ground. But a decree may be 
obtained, as of right, whatever the merits of the parties, and is 
often of great importance by way of preserving evidence of the 
facts alleged. 

A prayer for the custody of children of a void marriage may be 
inserted in the petition ( q ). 

(o) Restitution of Conjugal Rights. 

1018. Before a petition (r) is presented by a husband or wife 
for restitution of conjugal rights, a written demand ( s ) for cohabita- 
tion (a) and restitution of conjugal rights must be made by the 
intending petitioner to the party to be cited; and the affidavit in 
support of the petition ( b ) must state sufficient facts to satisfy the 
registrar that this has been done, and that, after a reasonable 
opportunity for compliance therewith, such restitution has been 
withheld (c). If necessary, substituted service of the demand may 
be allowed ( d ). 


see Hawke ( Lord) v. Corri (1820), 2 Hag. Con. 280 ; Thompson v. Rourke , [1893] 
P. 11. 

( р ) As to this distinction, see p. 469, ante. 

(9) Langworthy v. Langworthy (1886), 11 P. D. 85, C. A., per Cotton, L.J., 
at p. 88, explaining the Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), 
s. 35 ; Jackson v. Jackson , [1908] P. 308. See p. 578, post ; and as to recognition 
of foreign divorce court decrees in nullity suits in England, see Cass v. Cass 
(< otherwise Pfaff) (1910), 102 L. T. 397. 

(r) Hannen, P., remarked in Marshall v. Marshall (1879), 5 P. D. 19, at p. 23, 
that he had never known an instance in which it appeared that such a suit 
was instituted for any other purpose than to enforce a money demand ; this, 
however, was before the Matrimonial Causes Act, 1884 (47 & 48 Viet. c. 68). 
Compare Winkworth v. Winkworth (1908), 25 T. L. It. 54. 

(a) Divorce Rule 175; see Field v. Field (1888), 14 P. D. 26, C. A. (the 
demand must be friendly in form, though not necessarily written by the hand 
of the complaining party, and its receipt and contents must be proved) ; Mason 
v. Mason (1889), 61 £. T. 304 (letter from wife, then one from solicitor, 
sufficient); Smith v. Smith (1890), 15 P. D. 11, 47, C. A. (demand written by 
wife held sufficient, though alluding to High Court proceedings); Elliott v. 
Elliott (1901), 85 L. T, 648 (sufficient, though rather peremptory). 

(a) Matrimonial cohabitation, not matrimonial intercourse, is what the court 
seeks to enforce (Forster v. Forster (1790), 1 Hag. Con. 144, 154); without 
cohabitation merely maintaining is not sufficient ( Weldon v. Weldon (1883), 9 
P. D. 52). As to husband’s reply to suit by wife, see West v. West (1910), 65 
Sol. Jo. 48. 

) See p. 497, ante . 

[с) Divorce Rule 175 ; and as to bars to relief, see p. 494, ante , and p. 614, poet. 

[a) Waters v. Waters (187 5), 34 L. T. 33 (on father and by advertise- 
ment) ; O'Sheehy v. O'Sheehy (1876), 34 L. T. 367 (on solicitor) ; and see 
p. 609, post. 
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(in.) Petitions Founded on Statute . 

(a) Judicial Separation . 

1019. A husband or wife may petition for a decree of judicial 
separation (e) on the ground of adultery (/), of cruelty (</), or of 
desertion without cause for two years and upwards (h). 


(b) Dissolution of Marriage. 


Husband's 

petition. 


Wife’s 

petition. 


1020. A husband or wife may present a petition for dissolution 
of marriage (i) on the ground (k) that since the celebration thereof, 
in the case of a husband's petition, the wife has been guilty of 
adultery (Z), or, in the case of a wife’s petition, the husband has 
been guilty of incestuous adultery (m), bigamy with adultery (m), 
rape(m), sodomy, bestiality (n), or of adultery coupled with 
cruelty (o), or desertion ( p). A decree of judicial separation for 
cruelty or desertion, coupled with alleged adultery, is often the 
foundation for this petition (q). 


(c) Damages . 

With or 1021. A husband may, in a petition either for dissolution of 

other marriage or for judicial separation, or in a petition limited to one 
re Ie * such object (r) only, claim damages from any person on the ground 

of his having committed adultery with his wife (s). The amount 
claimed must be stated in the petition (a), and the court is prayed 


(e) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), ss. 7, 16. 

(/) See p. 477, ante. 

(g) See pp. 473, 477, ante. 

{h) See p. 481, ante ; Harding v. Harding (1886), IIP. D. 111. For a case 
of desertion by a wife, see Millar v. Millar (1883), 8 P. D. 187. 

(t) Popularly known as a divorce, but more accurately as a divorce a vin- 
culo matrimonii; because what is now called judicial separation was also 
known as divorce (a mensd et thoro) up to 1857 in England, and even now in 
Ireland, where a divorce a vinculo can still only be obtained by Act of 
Parliament. 

r Jc) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 27. 

U) See p. 477, ante. 

:w) See p. 480, ante. 

Jn) See p. 477, ante. 

\0) See p. 473, ante. 

p) See p. 481, ante. 

(q) As in Bland v. Bland (1866), L. R. 1 P. & D. 237. 

(r) Claims for damages in petitions, other than for dissolution of marriage, 
hardly ever occur, but Mason v. Mason (1882), 7 P. D. 233, reversed (1883), 8 
P. D. 21, 0. A., was originally a suit for judicial separation and damages; and 
in Cox v. Cox and TFarde , [1906] P. 267, the prayer was for damages only. See 
also Maleolmsm v. Oivins (1873), Times 9 27th February ; West v. West (1870), 
L. R. 2 P. & D. 196. 


f«) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 33. 

(a) Spedding v. Spedding and Smith (1862), 31 L. J. (p. M. & A.) 96; 
Pegler v. Pegler and Russell ( 1901), 85 L. T. 649. A liberal amount should be 
claimed, as it is not permissible to inform the jury of the amount claimed, and 
if they give a larger sum, the petition may have to be amended and re-served 
( Beckett v. Beckett and Jones , [1901] P. 85 (leave to amend obtained by sum- 
mons served on the co-respondent) ) ; but, it seems, the position as to the 
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to ascertain by the verdict of a jury ( b ) what amount shall be paid, 
and to direct how it shall be applied (c). 

(d) Legitimacy Declaration etc . 

1022. A petition, similar to that in proceedings to establish the 
validity of a marriage, may be presented to the court ( d ) for a decree 
declaring that the petitioner is the legitimate child of his parents, 
or that he is a natural-born British subject ; and the court may 
make a declaratory decree accordingly ( e ). 

(iv.) Protection Orders . 

1023. A wife deserted (/) by her husband (g) may (h) at any time 
after such desertion apply to a police magistrate, or to justices in 
petty sessions (i), or to the Divorce Division (fc), for an order to 
protect any money or property ( l ), which has, or may, lawfully 
come to her after such desertion, against her husband and his 
creditors and any person claiming under him ; and, if the court 
be satisfied of the desertion, the order may be made so that such 
money or property shall belong to her as if she were a feme sole(m). 

If the husband or his creditors or any person claiming under 
him take or keep such property after notice, he or they is or are 


marriage settlements may be alluded to ( Bell v. Bell and Anglesey ( Marquis ) 
(1859), 1 Sw. & Tr. 565). 

(b) See p. 528, post. 

(c) See p. 579, post. 

(d) Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93) ; Judicature Act, 
1873 (36 & 37 Viet. c. 66), ss. 31 to 34; and see pp. 315, 316, ante t and title 
Bastardy, Vol. II., pp. 433, 434. 

(c) Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93), ss. 1, 2 ; and as 
to similar petitions by parties to Greek marriages, see pp. 315, 316, ante ; and 
title Bastardy, Vol. II., pp. 433, 434. 

(/) See Ex parte Aldridge (1858), 1 Sw. & Tr. 88 (case of a seafaring man). 

(g) If he has absented him solf, left his wife unprovidod for, continued his 
absence and made no bond fide offer to return ( Cargill v. Cargill (1858), 1 Sw. & 
Tr. 235, per Sir Cresswell Cresswell, at p. 236). 

(h) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21. 

(?) According as sho is resident within the metropolitan district or not. As 
to police magistrates and courts of petty sessions, see title Magistrates. 

(k) Irrespectively of where she is living in England : the application is made 
in writing, to a judge, supported by an affidavit (Matrimonial Causes Act, 1858 
(21 & 22 Viet. c. 108), s. 6; Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 16, 
34; Divorce Buie 124). The information must be precise as to desertion 
[Ex parte Sewell ( Dorothy ) (1858), 28 L. J. (l\ & M.) 8). 

(l) Including property acquired as executrix, administratrix, or trustee 
(Matrimonial Causes Act, 1858 (21 & 22 Viet. c. 108), s. 7). 

( 771 ) If the order be made by a magistrate or justices, it must be registered 
within ten days at the county court of the district in which the wife resides ; 
compare In the Qoods oj Faraday [Betty) (1861), 2 Sw. & Tr. 369. The applica- 
tion, if in the Iligh Court, is made to the judge in chambers (Divorce Buie 124), 
the practice being to leave the application and affidavit at the registry for 
approval. The applicant must state what she knows of her husband’s residence. 
If he be within the jurisdiction, he must be served personally with a summons 
(Divorce Buie 197) ; and see Matthew v. Matthew (1869), 19 L. T. 662). The 
order made states the commencement of the desertion (Matrimonial Causes Act, 
1858 (21 & 22 Viet. c. 108), s. 9), and must be in general terms, to avoid 
deciding rights as to property [Ex parte Mullineux (1858), 1 Sw. & Tr. 77). As 
to the effect of such order upon tjio property of a wife and upon her rights 
such, see p. 346, ante . ‘ ' 
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liable to restore it, and also to pay twice the value thereof (n). 
The order is operative from the date of the desertion (o). 

(v.) Amended Pleadings and Supplemental Petitions . 

1024. A petition or other pleading, either before or after (a) it 
has been served or delivered, may, by leave of the court (6), be 
altered or amended (c) ; but, if any other than an immaterial ( d ) 
alteration be made in a petition after (< e ) it has been served, it must 
be personally re-served on any party affected by such alteration (/ ). 
Further charges of cruelty are open to grave objection (gf), and 
generally amendments should refer to evidence obtained since the 
petition was filed (h). 

A petition for judicial separation may be converted into one for 
dissolution of marriage (i), and vice versa (7c), even after decree 


(n) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 21. 

(o) In the Goods of Elliott ( Ann ) (1871), L. R. 2 P. & D. 274 ; and see p. 346, ante. 

(a) If appearance has been entered, notice must be given to opponents 

(Wright v. Wright (1858), 1 Sw. & Tr. 80). The amendment of a petition, after 
being set down, may cause it to lose its place in the list ( Milner v. Milner 
(1861), 30 L. J. (r. M. & A.) 103). As to amendment of pleadings, see further, 
title Pleading. 

(h) Registrar’s summons (Divorce Rules 187, 34) supported by affidavit 
( Rowley v. Rowley (1859), 1 Sw. & Tr. 487). If there be new or extended 
charges, the affidavit verifies these and states when they came to the knowledge 
of petitioner. The collusion and connivance clause is repeated. 

(c) This is liable to be refused where charges of cruelty are made at a late 
stage (Jayne v. Jayne and Prothero (1869), 21 L. T. 401 (by co-respondent) ; 
Austin v. Austin (1871), 41 L. J. (p. & M.) 8 (by respondent)). A husband’s 
becoming bankrupt, and his failure to pay his wife’s taxed costs, does not prevent 
his amending his answer by alleging her adultery ( Greatorex v. Greatorex (1864), 
34 L. J. (p. M. & A.) 9). 

(d) Ambler v. Ambler and Hoghton (1862), 32 L. J. (p. M. & A.) 6 (respondent 
not prejudiced) ; Smith v. Smith (1863), 3 Sw. & Tr. 216 (where there had been 
substituted service and the amendment did not affect the citation as advertised) ; 
Skeats v. Slceats and White (1865), 35 L. J. (p. M. & a.) 47 (mistake as to 
church where married) ; Bunyard v. Bunyard (1863), 32 L. J. (p. M. & A.) 176 
(respondent having pleaded denial of cruelty, but not defending ; date of 
allegation altered). Where the respondent (husband) was in India, and the 
name of the lady charged was corrected, personal re-service was dispensed with 
(Roberts v. Roberts (1909), 53 Sol. Jo. 304). 

(e) Reuse v. Reuse and Applegarth (1862), 32 L. J. (p. M. & A.) 168. 

(/) Rowley v. Rowley , supra (charges of cruelty added) ; Wallace v. Wallace , 
Guiter and Macnamara (1862), 32 L. J. (p. m. & a.) 47 (“ person unknown” 
added); Cotton v. Cotton and Kiunis (1862), 4 Sw. & Tr. 275 (name misspelt) ; 
Spilsbury v. Spilsbury (1863), 3 Sw. & Tr. 210; Forman v. Forman and Davis 
(1863), 32 L. J. (p. M. & A.) 80 (indirect charges amended) ; Love v. Love 
(1863), 32 L. J. (p. M. & A.) 134; ana Kisch v. Kisch (1864), 33 L. J. (p. m. & A.) 
115 (mistakes in Christian name) ; Charter v. Charter (1889), 60 L. T. 872 (date 
of charge of adultery altered) ; Harding-Cox v. Ilarding-Cox (1908), 24 T. L. R. 
634 (wrongly named intervener dismissed). As to notice and time, see Hitchcock 
V. Hitchcock (1867), 36 L. J. (p. & u.) 40 ; and Divorce Rules 115, 116. 

(g) Austin v. Austin , supra ; Topper v. Topper (J869), 38 L. J. (p. & M.) 36. 

(h) Bannister v. Bannister and Davis (I860), 29 L. J. (P. M. & A.) 53. 

(i) Cartledge v. Cartledge (1862), 4 Sw. & Tr. 249. Lewis v. Lewis (1860), 29 
L. J. (p. H. & A.) 123 (petition for judicial separation first dismissed), no longer 
holds good. In Parkinson v. Parkinson (1869), L. R. 2 P. & D. 27, a wife, 
having failed to prove desertion, was offered a judicial separation, but, having 
learnt meanwhile the legal effect of communication of syphilis, she was allowed 
to plead cruelty and re-serve petition. In Corpataux v. Corpataux and Staub 
(1875), 23 W. R. 456, the amendment was made after verdict. 

( k ) Duplany v. Duplany , [1892] P. 53 ; Parsons v. Parsons , [1907] P. 331 (at 
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nm ( l ) ; but it may have to be re-served, although a fresh citation 
is not necessary. If a pleading be embarrassing, the court may 
order it to be amended (m). 

On the day on which an amendment, is filed, a copy of it is 
delivered to all opponents, who may, within four days (n) of receiving 
it ( o ), amend their pleadings already delivered (p). 

1025. A claim for damages may be added or abandoned by an 
amendment (q), but the addition of a co-respondent will not be 
allowed unless bond fide (r). The name of an unknown adulterer 
must be added on his identity being discovered (s), and a co- 
respondent has been allowed to add counter-charges during the 
hearing to enable him to cross-examine as to them (t). 

1026. When a petitioner desires to add allegations of events 
which have happened since the date of the petition (a), a supple- 
mental petition (6) must be filed, and served personally, or as 
ordered, whether an appearance has been entered or not, and a 
fresh affidavit filed in support, containing the collusion and con- 
nivance clause, although a new citation need not be extracted (c). 
The procedure is similar to that for amendment (d). It does not 
follow that, because an original petition is still on the file, a 
supplemental petition may be filed, regardless of lapse of time or 
other circumstances (e). 

Where, after citation by advertisement, and no appearance, 


any time before decree absolute) ; see also Smith v. Smith (1859), 1 Sw. & Tr. 
359; Borekam v. Boreliam (1866), L. R. 1 P. & D. 77. In Dvnt v. Dent (1865), 
4 Sw. & Tr. 105, and Bromfield v. Bromfield (1871), 41 L. J. (p. & M.) 17, an 
amended prayer for judicial separation was allowed, although opposed by the 
husband ; whilst in Lempriere v. Lempriere (1868), L. E. 1 P. & D. 569, the 
husband was refused either a decree nisi or a judicial separation. In My cock 
v. Mycoch (1870), L. E. 2 P. & D. 98, a wife, who had proved cruelty and 
adultery, was not allowed to amend prayer to one for judicial separation until 
husband had time to investigate a charge of adultery against her. The prayer 
is not allowed to be altered to one for judicial separation in order to defeat the 
King's Proctor ( Drummond v. Drummond (1861), 2 Sw. & Tr. 269). 

7) Parsons v. Parsons , [1907] P. 331. 

\m) Green v. Green (1864), 33 L. J. (r. u. & A.) 83. 

\n) Divorce Eule 36 ; but further time may be allowed. 

(o) Ibid. t 35. 

(p) Ibid., 36; except in the case of withdrawal of a claim for damages 
( C/iamberlain v. Chamberlain and Hartwell (1907), 51 Sol. Jo. 357). 

(q) Bartlett v. Bartlett and Balmanno (1864), 34 L. J. (r. M. & A.) 64 ; Symonds 
v. Symonds and Hannan (1870), 23 L. T. 568 ; Henslow v. Henslow and Beardsley 
(1871), 40 L. J. (P. & M.) 31. 

V) Codrington v. Codrington and Anderson (1864), 3 Sw. & Tr. 368. 

a) Divorce Eule 6; and see pp. 506, 507, post. 

7) Plumer v. Plumer and By grave (1859), 4 Sw. & Tr. 257. 

(a) Borham v. Borham (1870), L. E. 2 P. & D. 193 (fresh acts of adultery) ; 
compare Webb v. Webb (1828), 1 Hag. Ecc. 349. 

(b) Intituled in the suit and reciting the fact of the original petition. See 
Farmer v. Farmer (1884), 9 P. D. 245 ; Wood v. Wood (1887), 13 P. D. 22 
(where desertion had not existed for two years at the date of original 
petition). 

(c) Holmes v. Holmes and Bawls (1909), 25 T. L. E. 263. 

(d) See p. 502, ante; Lapington v. Lapington (1888), 14 P. D. 21, distin- 
guishes amended from supplemental petitions. 

(«) Scharrer y. Scharrer (1909), Times , 7th July, 0. A. 
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farther charges of a similar nature are added, the court does not 
require further advertisement (/), but it is otherwise if the new 
charges, in an amended or supplemental petition, are of a different 
nature. 

Sub-Sect. 2. — Parties. 

(i.) Persons under Age, and of Unsound Mind. 

1027. A minor, other than a co-respondent ( g ), proceeding as a 
party to a suit in the Divorce Division may elect any one or more 
next of kin, or next friends, to act as his or her guardian or 
guardians (7t) therein (t) ; but before any such guardian can extract a 
citation or enter an appearance, the instrument of election must be 
filed (Zc). Application to a registrar (1) to assign a guardian is only 
necessary where the guardian elected is not one of the next of 
kin(m), or when an infant (n) becomes a party to a suit (o). 

1028. A committee (p) of a lunatic so found (q) may take out a 
citation and prosecute a suit (r), or enter an appearance, or inter- 
vene and defend, on behalf of the lunatic, but if no committee has 
been appointed (s) application must be made to a registrar to 

(/) Smith v. Smith (1863), 3 Sw. & Tr. 216; because it is the citation only 
which is advertised, and this does not specify the charges in detail. 

(g) Divorce Buie 10S. 

(/i) A father may in some cases petition to have his child’s marriage set 
aside ( Wells v. Cottam (falsely called Wells) (1S63), 3 Sw. & Tr. 364); but if he 
do so, on the strength of his liability under the Poor Belief Act, 1601 (43 Eliz. 
c. 2), s. 7, it is not as guardian (Hay v. Sherwood and Ray (1836), 1 Curt. 173, 
193, 231, and (sub nom. Sherwood v. Ray) 1 Moo. P. C. C. 353, 402); see also 
Tongue v. Allen (1835), 1 Curt. 38 ; Tongue v. Tongue (1836), 1 Moo. P. 0. C. 90 ; 
and Templeton v. Tyree (1872), L. B. 2 P. & D. 420. A married woman cannot 
be guardian. 

(i) Divorce Buie 105. On a party attaining majority, or on change of 
guardian through death or otherwise, it is the practice for the correction m the 
title of the suit to lie ofFected by a summons on affidavit ( ibid., 196). 

(Jc) Ibid. f 106. It must be filod in the registry. In a matrimonial suit, on 
the election or appointment of a guardian it is not the usual practice for the 
registrars to require a formal consent by such guardian to be filed either in the 
case of a petitioner or of a respondent ; there is no rule requiring it, but the 
papers should show that the proposed guardian is willing. And soe p. 508, post. 

(l) No summons is necossary in the case of an intending petitioner (though 
notice of the application is sent to the next of kin) ; but it is otherwise in the 
case of a respondent or would-bo intervener. 

(m) In this case a renunciation of the next of kin, and an affidavit of fitness 
of the proposed guardian, must be filed. 

(n) Under the age of seven years ; see Re Upton's ( TI . E. M. I). C.) Petition 
(I860), 6 Jur. (n. s.) 404 (a case of legitimacy declaration). 

(o) Divorce Buie 107. The application is founded on an affidavit. As to the 
practice in cases of declarations of legitimacy, see title Bastardy, Vol. II., 
p. 434. 

(p) Of the estate rather than of the person (Baker v. Baker (1880), 5 P. D. 
142, affirmed 6 P. D. 12, C. A.). 

(q) By leave of the Lords Justices (Baker v. Baker , supra). He becomes the 
petitioner or the respondent. As to the general powers of a committee of such 
person, see title Lunatics and Persons of Unsound Mind. 

(r) Divorce Buie 196. See Woodgate v. Taylor (1861), 2 Sw. & Tr. 512 (com- 
mittee of person and estate) ; compare Re Stoer (1884), 9 P. D. 120, O. A. (a 
committee petitioning to perpetuate testimony of illegitimacy) ; and seo p. 508, 
post. 

(#) Burrell v. Burrell and Blake (1900), 17 T* B f 41 (petitioner detained 
under magistrate’s reception order). ‘ ‘ ' - 
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assign a guardian (a) for such purpose. A summons is necessary 
if the opposite party is already before the court ( b ), but a guardian 
is not appointed if there is a bond fule dispute as to the insanity (c). 
If no appearance has been entered for a lunatic, the court may 
insist on representation by the official solicitor at the expense of 
the petitioner ( d ). 

(ii.) Pauper Suitors, 
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1029. To obtain leave to prosecute or defend a suit in formd Procedure. 
pauperis ( e), a case in writing must be laid before counsel and, when 
he has given an opinion that there are sufficient grounds for pro- 
ceeding, a registrar may make the order, or refer the matter to 
the judge. 

No court fees are payable by a pauper (J), but neither counsel 
nor solicitor is assigned ( g ), and if a pauper acts vexatiously he 
may be dispaupered (h). 

If a pauper husband neglects to proceed with his petition, he may Delay, 
be ordered, on summons, to pay costs, with a stay till payment (t) ; 
and if, after being ordered to pay costs, a petitioner obtains leave 
to proceed in forma pauperis , it seems that the suit may be stayed stay, 
till he pays them (j). 


(iii.) Co-Respondents. 


1030. In a petition for dissolution of marriage presented by Must be 

a husband every ( k ) alleged adulterer must be named as a named, except 
by leave. 

(a) As to matrimonial proceedings for and against lunatics generally, see 
Mordaunt v. Mordaunt (1870), L. R. 2 P. & D. 103, 109, 382; Mordaunt v. 

Moncreiffe (1874), L. It. 2 Sc. & Div. 374 ; and see p. 484, ante. 

(i b ) Divorce Rule 196 ; and see Parnell v. Parnell (1814), 2 Hag. Con. 169. 

The procedure is similar to that in the case of a minor ; the affidavit must 
describe the condition of the lunatic. 

(c) Fry v. Fry (1890), 15 P. D. 25, 50, C. A. ; compare Mordaunt v. Mordaunt, 
supra (guardian assigned to a respondent). In lie Petition for Judicial Separa- 
tion, Ex parte Beecham , [1901] P. 65, an order (unopposed) was made on the 
Commissioners in Lunacy for facilities for a patient to proceed with her 
petition. 

(i d ) Oiles v. Giles , [1900] P. 17 (Gorell Barnes, J., observing that the 
practice under B. S. C., Ord. 13, f. 1, ought to be followed by the Divorce 
Division), an illustration of the principle enunciated at p. 468, ante ; 

Johnson v. Johnson , [1901] P. 193; and as to the general duties of the official 
solicitor, see title Courts, Yol. IX., p. 71. 

(e) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 54; compare 
R. S. C.,Ord. 16, rr. 22 — 31 ; and see Divorce Rules 25, 26, 208, 209,210, 211. 

(/) YHio must have less than £25 (exclusive of clothes). The husband’s 
income must not exceed 32a. a week. 

(</) Hamer v. Boreham (1858), 1 Sw. & Tr. 26, no longer applies. It is the 
custom for the proposed pauper to pay counsel a guinea for his opinion. 

There is nothing to prevent either counsel or solicitor from being retained by, 
and accepting other foes from, the pauper, or from conducting the case 
without charge ; seo 90 L. T. Jo. 79, and Richardson v. Richardson and 
Plowman , [1895] P. 276. Pauper cases (particularly if undefended) are not 
infrequently conducted in person. 

(h) Daintree v. Haines (1848), 12 Jur. 594. 

\i) Divorce Rule 27. 

(/) Joseph v. Joseph and Barnhill (1897), 76 L. T. 236 (where a husband, 
without paying his wife’s costs as oraered, proceeded in formd pauperis ; stay 
granted, but leave to appeal). 

(&) Carryer v. Carryer and Watson (1865), 4 Sw. & Tr. 94, 
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Sect. 4. co-respondent (l), and served personally (m), except when, on special 
Institution grounds, the court on motion (n) excuses this (o). One co-respondent 
and Defence named, or described as unknown, is, however, sufficient, though, if 
of Pro- others be referred to ( p ) in the petition, they must also be named 
ceedings. an( j served, unless leave be obtained, on motion (q), to proceed 
without naming them, even if dead or unknown (r). 

Service of co- In the case of any petition (*) in which damages are claimed, 
respondent, alleged adulterer against whom they are claimed must be 

served, unless service be dispensed with ( t ). 

Where a husband in his answer to a petition for dissolution of 
marriage seeks relief (a) on the ground of his wife’s adultery, the 
alleged adulterer, except by leave (6), must be named and served, but 
he need not be served where no relief is asked, though he may be 
allowed to intervene (c). 

If, after leave to proceed has been given, the identity of an 


( l ) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 28; Divorce 
Buie 4. If no evidence has been offered against an intervener, or, it is submitted, 
a co-respondent, the name of such person should not be included in the title of 
the suit in subsequent proceedings (Connemara v. Connemara , [1892] P. 102). 

(m) See pp. 508 et seq., post. 

(n) See p. 465, ante , on the affidavit (Divorce Buie 5) of the petitioner ( Drinlc - 
water v. Drinkwater (1889), 60 L. T. 398), sufficiently corroborated ( Leader v. 
Leader (1863), 32 L. J. (p. M. & A.) 136 ; Pitt v. Pitt (1868), L. B. 1 P. &D. 464 ; 
Barber v. Barber , [1396] P. 73). It seems that the wife cannot be heard to 
object (Hook v. Ilook (1858), 1 Sw. & Tr. 183) ; though see Jeffers v. Jeffers 
(1877), 2 P. D. 90 (the application may be made after answer filed). 

(o) Leave was given in Tomkin v. Tomkin (1858), 1 Sw. & Tr. 182 ; Edwards 
v. Edwards , [1897] P. 316 (on evidence that the co-respondent did not wish to 
defend) ; Hook v. Hook, supra (wife living in brothel) ; Peters v. Peters and 
Willett (1861), 3 Sw. & Tr. 264 (wife a prostitute) : Jinhings v. Jinkings (1867), 
L. B. 1 P. & D. 330 ; Gill v. OUl (1889), 60 L. T. 712 (wife’s confession) ; 
Bagot v. Bagot (1890), 62 L. T. 612. Leave was refused in Ex parte Armitage 
(1858), 1 Sw. & Tr. 71 (no special ground) ; Quiche v. Quiche (1861), 2 Sw. & Tr. 
419 (the inability to discover must be proved) ; Payne v. Payne , Rodway and 
Eddtls (1888), 60 L. T. 238 ; Cornish v. Cornish (1890), 15 P. D. 131 ; Jones 
v. Jones , [1896] P. 165 (confession by wife). In Orose v. Grose (1897), 78 L. T, 
89, the court required that inquiry should be made of the wife as to who the 
man was before granting the application. The rather contradictory cases are 
considered in Saunders v. Saunders , [1897] P. 89, C. A., where, after comment 
on Jones y. Jones, supra, leave was given, as each case must be decided on its 
own facts. 

( p) Hunter v. Hunter and Vernon (1858), 28 L. J. (p. & M.) 3 (one is enough) ; 
Carryer v. Carryer and Watson (1865), 4 Sw. & Tr. 94 ; and Penty v. Penty , 
Johnson and Sabingie (1882), 7 P. D. 19. 

(q) See p. 465, ante. The affidavits in support must include one by the 
petitioner and must be precise (Evans v. Evans (1859), 28 L. J. (p. & M.) 20. 

(r) Slaytor v. Slaytor, [1897] P. 85 (his name should not appear in title and 
citation, but only in the boay of the petition); Tollemache v. Tollemache 
(1858), 28 L. J. (p. & M.) 2. 

(s) See Pitt v. Pitt, supra. 

{ t ) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 33 ; and he is in 
the same position as a co-respondent (see ibid., s. 34). He must be served (see 
p. 508, post). As to whether an unknown adulterer, in a case where relief is 
claimed by a husband in his answer, is a co-respondent, see Curling v. Curlinq 
(1888), 14 P. D. 13. 

’a) Under the Matrimonial Causes Act, 1866 (29 & 30 Yict. c. 32), s. 2. 

;/>) Curling v. Curling , supra (wife suffering from venereal disease). 

[c) Seep. 507, 
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unknown adulterer be discovered, the matter must be brought to 
the notice of the court ( d ). 

1031. The jurisdiction of the court over a co-respondent, both as 
to damages and costs, in a suit properly instituted, does not 
depend on domicil, allegiance, or residence, so that, if a foreign 
co-respondent is served in England, or even, if properly served, 
abroad, the court has jurisdiction over him(e). A petitioner 
may, however, obtain leave to proceed without citing him (/) ; 
or notice of the proceedings may be given to him, so that he 
may come in and defend or apply to be dismissed, if he so 
desires (g ) ; but in the latter case he will not, as a rule, be allowed 
his costs (h). 


(iv.) Parties by Intervention etc . 

1032. In any petition presented by a wife for dissolution of 
marriage the court may direct that the woman accused of adultery 
with the husband be made a respondent (i). In other cases in 
which any person is so charged, or in which the court may 
consider that, in the interest of any person, such person should 
be made a party, it may permit that person to intervene, either 
absolutely or upon terms ( k ). 

(v.) Under the Legitimacy Declaration and Greek Marriages Acts . 

1033. The procedure upon presentation of a petition for a declara- 
tion of the validity of a marriage and legitimacy (l) is dealt with 
elsewhere ( m ). 


(ri) Divorce Rule 6. The registrar will consider the question of service ; see 
Muspratt v. Muspratt (1861), 81 L. J. (p. M. & A.) 28 ; Miles v. Miles (1896), 
Times , 20th March ; compare title Conflict of Laws, Vol. VL, p. 264, and see 
p. 603, ante. 

(e) Payment v. Rayment and Stuart , Chapman v. Chapman and Buist, [1910] 
P. 271 ; but see Levy v. Levy and De Romance , [1908] P. 256; and compare 
Orangey. Orangey [1892] P. 245; Guynor v. Gaynor and Degliantoni (1862), 31 
L. J. (P. M. & A.) 116. 

(/) Baker v. Baker and Dwyer , [1908] P. 257, where a co-respondent was 
dismissed, although he had entered an absolute appearance ; see also Fairfax 
V. Fairfax and De la Cruz (1909), 99 L. T. 892. 

(g) Boger v. Boger , [1908] P. 300. 

(A) Fairfax v. Fairfax and De la Cruz , supra; V Anson v. V Anson and 
Oldbury (1909), Times , 12th January; Walter v. Walter and Bergmann (1909), 
25 T. L. R. 473. 

(t) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 28 ; Bell v. Bell 
(1883), 8 P. D. 217 ; Wade v. Wade , [1903] P. 16 (husband at hearing having 
abandoned defence as to adultery, accused woman given leave to intervene ; case 
adjourned). 

(k) Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), s. 3 ; disposing of 
Crawford v. Crawford and Dilke (1886), 55 L. T. 305, C. A. ; Wheeler y. Wheeler 
and Rhodes ( 1889), 14 P. D. 154; Grieve v. Grieve , [1893] P. 288; Carew v. 
Carew , [1894] P. 31 ; Farrell y. Farrell (1896), 76 L. T. 167 ; Harrop v. 
Harrop, [1899] P. 61; and Lowe v. Lowe t [1899] P. 204, C. A. ; so that in 
such matters leave to intervene may now be obtained. See Davison v. Davison 9 
[1909] P.308. 

(l) See Legitimacy Declaration Act, 1858 (21 & 22 Yict. c. 93) ; Greek Marriages 
Act, 1884 (47 & 48 Yict. c. 20). 

(m) See pp. 315, 316, ante, and title Bastardy, YoL II., pp. 433, 434. 
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Sub-Seot. 3. — Subsequent Procedure, 

(i.) Service. 

1034. On filing a petition (n) and affidavit at the registry, a 
sealed citation (o) for service on each respondent (p) must be 
extracted (a) ; and until this is done there is no lis pendens (F). A 
citation must, if possible, be served personally (c), by delivering a 
true copy thereof (the original being produced if required (d)), 
together with a sealed copy of the petition ( e ). After service, the 
citation is indorsed with a certificate of service (/) annexed, if there 
be no appearance, to an affidavit of service (^) and filed (h) in the 
registry. If served by advertisement, copies of newspapers are 
filed (i). Without a certificate a citation cannot be filed except 
by leave ( k ). Service may be effected within or without the King’s 
dominions (l) for which no leave is necessary, but not by the 


(n) But not a petition for reversal of a decree of judicial separation (see 
p. 562, post) f nor an application for a protection order (Ex parte Hall (1858), 
27 L. J. (p. & M.) 19; Re Morris , [1902] P. 104); and see Matthew v. Matthew 
(1809), 19 L. T. 662 (if a suit for dissolution bo pending, notice of application for 
a protection order must bo served). 

(o) Not now on parchment. A prcecipe with an address within three miles of 
the General Post Office is left the day before (Divorce Rule 9), together with 
an engrossment of the citation for sealing. The citation states tno relief sought 
(e.g.> judicial separation) and the grounds for it (e.g. f cruelty or dosertion), but 
does not give particulars ( Woolley v. Morgan (1843), 3 Curt. 338), or refer to 
damages, custody etc. Duplicate citations can be obtained if necessary (Chilcott 
v. Chilcott and Smith (1873), 43 L. J. (r. & M.) 8 (where original was lost) ) ; but 
not unless the court is satisfied that service has been effected ( Ferret v. Perret 
and Allt (1876), 35 L. T. 910; and see Cridland v. Cridland (1889), 60 L. T. 398 
(where it was alleged that the citation was lost in the registry after return). 
The full name and address of the person cited should be stated; but “ late of ” 
might be accepted (Forster v. Forster (1863), 32 L. J. (p. M. & A.) 134) ; or th6 
Christian name of tne co-respondent might be in blank ( Molyneux v. Mvlyntux, 
Boyd and Rawlinson (1859), 28 L. J. (p. & M.) 3 n.) ; but the matter would 
probably be referred. 

(p) Which includes co-respondent, if applicable (Divorce Rule 7). 

(a) Divorce Rule 8. 

(5) Ray v. Sherwood and Ray (1836), 1 Curt. 173, 193; Sherwoody. Ray (1836), 
1 Moo. P. C. C. 353, 395. 

(c) Divorce Rule 10. Acceptance is not allowed ( Milne v. Milne (1865), 4 
Sw. & Tr. 183); nor can appearance and pleading cure this defect ( De Niceville 
v. De Niceville (1868), 37 L. J. (p. & M.) 43). 

(d) Divorce Rule 11. 

(e) Ibid. y 12. This copy is made at the registry, and, even if it is not, is 
charged for. 

(/) Ibid., 14. 

(g) Ibid., 17, 18. 

! h) Cooke v. Cooke and Quaile (1859), 2 Sw. & Tr. 50. 
i) Divorce Rule 15 ; and see p. 510, post, 
k) Coghill v. Coghill and Lauriero (1865), L. R. l^P. & D. 26. 

/) Rayment v. Payment < nd Stuart , Chapman v. Chapman and Buist f 
[1910] P. 271, per Evans, P., at pp. 285 et seg.; Matrimonial Causes Act, 
1857 (20 & 21 Yict. c. 85), s. 42, which, however, does not include 
restitution of conjugal rights ( Firebrace v. Firebrace (1878), 4 P. D. 63, 
commenting on Yelverton v. Yelverton (1859), 1 Sw. & Tr. 574, 586 ; 
Chichester v. Chichester (1885), 10 P. D. 186 ; though see now Bateman v. 
Bateman , [1901] P. 136 (service of citation and also of order for restitution 
in cases where the person cited could reasonably come within the jurisdiction), 
approving Dicks v. Dicks t [1899] P. 275, in which case Gorell Barnes, J., 
states (at p. 277) that the law with regard to these citations is altered by the 
Matrimonial Causes Act, 1884 (47 & 48 Yict. c. 68), and points out that in some 
earlier cases the respondent was domiciled abroad, though not in Pearson v 
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petitioner personally, and the court does not approve of a 
person, who is serving a citation, interrogating a respondent 
in the hope of obtaining an admission of misconduct («i). Service 
on a minor ( n ), or on the committee of a lunatic, is sufficient 
service ; but a lunatic, who has no committee, must be served 
personally in the presence of the person in charge of him or her (o), 
and, if the respondent be in prison, leave to serve must be obtained 
from the Home Secretary (p). 

1035. If a pleading, alteration, or amendment be served or 
delivered out of time, unless by leave obtained on summons at the 
applicant’s expense (q), it may be treated as a nullity. Service of 
pleadings, notices (which must be in writing signed by the party or 
his or her solicitor ( r ) ), and of other instruments, need be personal 
only where expressly directed (s) ; in other cases the papers can be 
left at the address given (t). Until notice of change of solicitor (a) 
(for which no order is required) is served, the former solicitor is 
considered the party’s solicitor ( b ). 

(ii.) Substituted Service . 

1036. Service of citation and petition (c) may be effected in such 
special manner as the court may direct, or may be dispensed 

Pearson (1864), 33 L. J. (p. M. & A.) 156, where the decree was ordered to be 
served on the respondent when ho returned from Shanghai. The difficulty of 
enforcing the decree, if the respondent is neither resident nor domiciled here, is 
apparent; but in Firebrace v. Firebrace (1878), 4 P. D. 63, 68, though 
this was mentioned, the decision was on the ground that the respondent, a 
foreigner, had quitted England. It must not be forgotten that in some countries 
(e.g., Germany) there is a danger of coming into collision with the authorities; 
see Trubner v. Trubner and Cristiam (1889), 15 P. 1). 24 ; Stmnpel v. Stumpel 
and Zepfel (1900), 17 T. L. R. 17 ; Wray v. Wray , [1901] P. 132. 

(m) Hallam v. Hall am (1903), 20 T. L. R. 34. 

\n) The practice differs from that in probate; see Brown v. Wildman (1859), 
23 L. J. (p. & M.) 54. 

(o) Bawden v. Bawden (1862), 2 Sw. & Tr. 417 (service in workhouse) ; Giles 
v. Giles , [1900] P. 17 (service in county lunatic asylum). 

(p) Bland v. Bland (1875), L. R. 3 P. & D. 233 (service on the governor is 
not sufficient unless by leave). 

(7) Divorce Rule 37 ; and see p. 513, post. 

(r) Divorce Rule 113; such as change of solicitor; see, as to alimony, 
pp. 516, 563, post ; as to commissions etc., pp. 535 ct seq., post ; as to setting down 
etc., pp. 528 et seq. t post ; as to confirming reports, p. 566, post ; as to appeals, p. 559, 
post ; and comparo, as to amendments, p. 503, ante , and as to summonses, p. 466, 

ante. 

(s) Any order of the court (particularly as to payments or custody of children), 
which it may be necessary to enforce by process, must be personally served. 
See, as to orders for support of wife etc., pp. 516, 563, post ; variation of settle- 
ments, p. 571, post ; costs, pp. 525, 550, post; custody, p. 545, post ; in these 
cases the rules as to citations apply (Divorce Rule 16 ; and see as to affidavit 
of service, ibid., 117) ; compare, as to restitution, p. 499, ante . 

it) Divorce Rules 39, 114. 

(a) Through doath, or otherwise ; or notice of solicitor, instead of party in 

! >erson, and vice versx ; compare Grice v. Grice and Penfold (1863), 32 L. J. 
p. M. & A.) 134. 

(b) Divorce Rules 127, 128. 

(c) Including one for restitution of conjugal rights ( Hardie v. Hardie (1901), 
17 T. L. R. 190 ; see Ex parte Sheehy (1876), 1 P. D. 423 ; Macarthur v. Macarthur 
(1889), 58 L. J. (p.) 70; Waters v. Waters (187 5), 34 It • T. 33; Be Tucker, 
[1897] P. 83) ; and spe |>. 50?, ante, and p, 572, post . 
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with altogether (d). In cases where personal service cannot be 
effected ( e ), leave may be obtained on motion (/) to substitute some 
other mode of service (g), even where the necessity is caused by the 
delay of the petitioner ( h ) ), the application being supported by an 
affidavit by the petitioner (i), sufficiently corroborated, showing 
ignorance either of respondent’s whereabouts (k), or of co-respon- 
dent’s true name ( l ). Advertisements, when service thereby is 
ordered, are settled by the registrar, and may be addressed to the 
respondent and the co-respondent jointly. 

(iii.) Appearance , Absolute or under Protest, 

1037. Any person (m) who is served with a citation in a suit and 
wishes to take any step in the matter (n) must enter an appear- 
ance (o) either under protest, if the jurisdiction be disputed ( p) 9 

(d) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 42. The extreme 

discretion has rarely, if over, been exercised; but see Parker v. Parker and 
Macleod (1859), 5 Jur. (n. s.) 103 ; Cooke v. Cooke and Quaile (1859), 2 Sw. 
&Tr. 50. ^ 

(e) Rowbotham v. Rowbotham (1858), 1 Sw. & Tr. 73 (practical impossibility of 
personal service) ; Lacey v. Lacey (1858), 28 L. J. (p. & M.) 24 (proof of 
inquiries at last residence). 

(/) See p. 465, ante. 

(g) Divorce Rule 13; Chandler y. Chandler (1858), 27 L. J. (p. & M.) 35; 
28 L. J. (p. & M.) 6 (service ordered on respondent’s brother) ; Peckover v. 
Peckover and Jolly (1858), 1 Sw. & Tr. 219 (advertisements in Times and Morning 
Post) ; Nuttall v. Nuttall (1862), 31 L. J. (p. M. & A.) 164 (leaving at last address 
and attorney’s office); Appleyard v. Appleyard (1875), L. R. 3 P. & D. 257 (on 
step-mother, and by advertisement) ; also Trubner v. Trubner and Cristiani 
(1889), 15 P. D. 24; Stumpel v. Stumpel and Zepfel (1900), 70 L. J. (p.) 6; 
Wray y. Wray , [1901] P. 132 (by registered letter abroad). Compare Cox y. 
Cox (1889), 61 L. T. 698 (where the court had to be satisfied that the document 
had been received in Mexico). As to advertising, see Elsley v. Elsley y Reach am, 
and Bagshaw (1863), 32 L. J. (P. M. & A.) 145. 

( h ) Jenson v. Jenson (1898), 78 L. T. 764. 

(t) Williams v. Williams and Pocock , [1896] P. 153. 

( k ) Martin v. Martin and Velltman (1898), 78 L. T. 170 ; but see Schraml v. 
Schrand (1899), 68 L. J. (p.) 47 ; and only after means of discovery are 
exhausted ( Sudlow v, Sudlow (1858), 28 L. J. (p. & m.) 4). 

{1) Nicolas v. Nicolas (1899), 68 L. J. (p.) 66 (service by advertisement in 
name given). 

(m) As to those not sui juris t see p. 509, ante ; and as to cross prayers etc., 
see p. 515, post . 

(n) The entry of an absolute appearance entitles a respondent to be heard at 
the trial on questions of custody of children or of costs (Lyne v. Lyne (1867), 
L. R. 1 P. & D. 508), but not on the main issue ; nor may ho produce any 
evidence touching such main issue, unless an answer t>e filed (Divorce 
Rule 50, which disposes of Norris v. Norris and Gyles (1858), 1 Sw. & Tr. 
174 ; Tourle v. Tourle and Jlenshaw (1858), 1 Sw. & Tr. 176). In Letts v. Letts 
(1869), L. R. 2 P. & D. 16, the husband, wno had not entered an appearance, was 
allowed to attend taxation, there being no opposition. 

(o) In person or by a solicitor, in a book provided at the registry. An address 
must be given within three miles of the General Post Office (Divorce Rules 
19, 21). 

(p) Ibid 22. After an absolute appearance no objection can be raised to 
the jurisdiction ; and see Forster v. Forster and Derridge (1862), 3 Sw. & Tr. 144 ; 
Gaynor y . Gaynor and Degliantoni (1862), 31 L. J. (p. M. & A.) 116; but 
the practice is now (but see Garstin v. Garstin (1865), 4 Sw. & Tr. 73) to 
give leave to amend when necessary ; and not infrequently, after an absolute 
appearance, the question of domicil is raised in the answer ( Wilson v. Wilson 
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xc absolutely, within the time named in the citation, or at any time 
before a proceeding has been taken in default ( q ), or within such 
further time as may be allowed, sometimes on terms (r), on a 
summons for that purpose before a registrar (*). A respondent or 
co-respondent who has not entered an appearance will not be 
allowed to do so if, after a decree nisi, the King’s Proctor shows 
cause against it (I). 

(iv.) Act on Petition . 

1038. ' A party cited who wishes to raise any question as to the 
jurisdiction of the court, and has therefore entered an appearance 
under protest, must within eight days file in the registry an act on 
petition (a), setting out the objection, and on the same day deliver 
a copy of it to the petitioner (i b ). Any party to a cause who has 
entered an appearance may apply to a registrar, by summons, to 
be heard on his petition touching any collateral question which 
may arise in the suit (c), and, on leave being granted, must file an 
act on petition, delivering a copy to the parties in the cause required 
to answer it (d) 

1039. A party served with a copy of an act on petition must file 
any answer to it within eight days and deliver a copy to the oppo- 
site party, and the same course must be pursued with respect to 
the reply, rejoinder etc., until the pleadings are closed (e). The 
pleadings are not supported by affidavit, and it appears that a 
petitioner has the right to withdraw his answer to a co-respondent’s 
act on petition on payment of his costs (/). The petition may be 
heard by a judge alone or with a jury, in the same way as a cause (g), 
and it should be ascertained on motion whether the evidence should 
be oral or by affidavit (, h ). 


(1871), L. R, 2 P. & D. 341); compare Taylor v. Morley (1837), 1 Curt. 470. 
See now, as to appearance under protest, Rayment v. Rayment and 8tuart f 
Chapman v. Chapman and Bui st, [1910] P. 271, 279 ; and compare title Conflict 
of Laws, Yol. YL, p. 264. 

(7) J.e., the filing of an affidavit of due citation and no appearance thereto, 
with the original citation annexed. It is not necessary, on default of appear- 
ance, to wait till the twenty- one days allowed for an answer (Divorce Rule 28) 
have expired ; see Wood v. Wood and Hutchins (1866), L. R. 1 P. & D. 266. 

(r) Ilindmarsh v. Hindmarslx and Hussey (1865), L. R. 1 P. & D. 24 (on 
condition of facility for identification) ; or on payment of costs. • 

S Divorce Rules 185, 20. 

Crawford v. Crawford and Dilke (1886), 55 L. J. (p.) 42 ; sed quaere, since 
the Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), e. 3. 

(a) This is somewhat similar to an answer (see p. 513, post), but is signed by 
the solicitor. 

(b) Divorce Rule 22. 

[c) Ibid., 56. This practice is now seldom, if ever, resorted to. 

[d) Ibid., 57. 
e) Ibid., 58. 

;/) Wilson v. Wilson (second case) (1872), L. R. 2 P. & D. 353. 

(7) The judge has a discretion, as to this, in spite of Divorce Rule 61 
( Lowenfeld v. Lowenfeld, [1903] P. 177, 0. A.; see Tollemache v. Toliemachc 
(1859), 1 Sw. & Tr. 557 ; and p. 541, post). 

(h) See p. 465, ante; compare Divorce Rules 40, 60 ; and R. S. C., Ord. 38, 
rr. 25 et seq. 
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(v.) Obtaining Particulars and Striking out Pleadings . 

1040. If allegations in a pleading are in such general 
terms (i), or are so vague ( k ), that they cannot be properly met, 
application may(f) be made by summons before the registrar, in 
the first instance, for particulars (m), or that such allegations be 
struck out (n). Such particulars, if ordered, must be supported by 
an affidavit of the party that no more can be supplied, and if, after 
delivery, further information is obtained, a fresh affidavit and par- 
ticulars must be filed; failing this, if the opponent be taken by 
surprise at the trial, an adjournment may be ordered (o). 

1041. An application for particulars is usually made before the 
answer or other pleadings are filed, but not necessarily so if a 
simple denial is pleaded. If the particulars, when delivered, do 
not on the face of them ( p ) appear to be sufficient, a fresh applica- 
tion may be made, upon which it is frequently ordered that if no 
further information can be given after the intended witnesses have 
been carefully questioned the party and the solicitor ( q ) must file 
an affidavit in explanation ; failing which, the charge may be struck 
out. Leave may be given to a petitioner to deliver particulars even 
though the respondent oppose (r). 

1042. Particulars of a charge of adultery, alleging acts short of 
adultery, will be allowed to stand ( s ) ; but if the particulars 
delivered have no reference to the charges made, such particulars 
may be struck out(£), as also may a plea which is irrelevant to the 
issue (a), or scandalous (b). 


(t) Leete v. Leete (1862), 2 Sw. & Tr. 568. 

(k) Hartopp v. Hartopp and Cowley {Earl) (1902), 71 L. J. (p.) 78, C. A. ; see, 
however, Boddy v. Boddy and Grover (1858), 28 L. J. (p. & M.) 16; Smith v. 
Smith and Liddard (1859), 29 L. J. (p. M. & A.) 62. 

0 But the applicant should himself he in order ( Burrell v. Burrell (1863), 32 
L. J. (p. M. & A.) 136). 

(m) Divorce Buies 38, 181 — 184. The court was formerly more inclined to 
draw an arbitrary line between particulars and amendment than is now the 
practice; see Goldney v. Goldney (1862), 32 L. J. (p. m. & A.) 13 ; Wodehouse v. 
Wodehonse and Farroiv (1863), 32 L. J. (p. M. & A.) 90, n.; but now, if it is 
desired to make an allegation which is not covered by any general charge, 
an amendment becomes necessary {Grafton v. Grafton (1873), 28 L. T. 144 ; 
Sanderson v. Sanderson , Stephens , and Hiscox (1871), 41 L. J. (p. & m.) 24) ; 
though an amendment will not be ordered where particulars will suffice {Hunt 
v. Hunt and Duke (1862), 2 Sw. & Tr. 574). 

(n) In Hepworth v. Hepworth (1860), 6 Jur (n. s.) 831, this was refused where 
time to answer had twice been given. 

(o) Bancroft v. Bancroft and itumney (1864), 3 Sw. & Tr. 610 ; Codrington v. 
Codrington and Anderson (1865), 4 Sw. & Tr. 63. 

(p) See Hepworth v. Hepworth (1860), 30 L. J. (p. m. & A.) 215. 

{q) An explanatory affidavit, filed in lieu of particulars of charges in a petition, 
should be made by the solicitor who has seen the witnesses {C. v. C. and M. 
(1910), 55 Sol. Jo. 141). 

(r) E. v. E . (1907), 23 T. L. B. 364. 

(s) Cox v. Cox (1893), 70 L. T. 200, 0. A. (flirtation ; allowing liberties ; desire 
to elope). 

{t) Sanderson v. Sanderson , Stephens and Hiscox , supra, 

(а) Green v. Green (1869), 21 L. T. 401. 

(б) Northover v. Northover (1910), 26 T. L. B. 224. 
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If it be alleged that the acts charged took place in the presence 
of certain persons described, the names of such persons may be 
ordered to be disclosed (c). 


(vi.) Coats of Applications as to Time etc. 

1043. If an application be made in court which should be made 
in chambers, the extra expense is disallowed (d). So, too, are the 
costs of a wife’s application for time, especially if necessitated by 
her own laches (e), her costs of a motion to convert a petition 
for dissolution of marriage into one for a judicial separation (/), 
and her costs of an unsuccessful application for particulars, or for 
access to children^), or when she is allowed to correct an un- 
explained mistake in her petition for alimony (ft). Where the 
name of a woman is by mistake included in an allegation of adultery, 
if she intervenes as a respondent, the petition may be amended, 
and she may be allowed her costs properly incurred (i) , but where 
insufficient particulars have been given, partly by the fault of both 
sides, probably no order as to the costs of a necessary adjourn- 
ment will be made (ft). 


Sub-Sect. 4. — Defence. 

(i.) Answer to Petitions 

1044. A respondent who has entered an appearance absolutely (l) 
may, within twenty-one days (m) after service of citation, file an 
answer (n) to the petition, and on the same day must deliver a 
copy to the petitioner or the petitioner’s solicitor (o). If the 
answer be more than a simple traverse, the respondent ( p ) must 


(c) Bishop v. Bishop, [1901] P. 325 ; thus following the ecclesiastical ruth or 
than the common law practice. 

(d) Higgs v. Higgs and Hopkins (1862), 32 L. J. (p. M. & A.) 64. 

(e) Harding v. Harding and Lance (1862), 2 Sw. & Tr. 549. 

[/) Cartledge v. Cartledge (1862), 4 Sw. & Tr. 249. 

for) Hepworth v. Ilepworth (1861), 30 L. J. (P. M. & A.) 253. 

n) Harher v. Harker (1868), 37 L. J. (p. & M.) 11. 

U) Harding-Cox v. Harding -Cox (1908), 24 T. L. R. 634. 

\k) Bancroft v. Bancroft and Rumney (1864), 3 Sw. & Tr. 610. 

[l) See p. 510, ante; respondent includes co-respondent or party cited; sea 
Divorce Rule 7. 

(m) Or within fourteen days from time allowed for appearance, if over eight 
days (Divorce Rule 186) ; compare Wood v. W ood and Hutchins (1866), L. R. 1 
P. & D. 266. Applications for extension of time (see Alexander v. Alexander 
and Amos (1860), 2 Sw. & Tr. 95, where a wife had delayed defending through 
fear), or for leave to answer, after a proceeding in default, are made by summons 
to tne registrar in the first instance (Divorce Rules 20, 121, 122, 181 — 185). 
Sundays, Christmas Day, and Good Friday are dies non ( ibid 123). Except by 
leave, a person made a respondent must join the proceedings as they stand 
{ibid., 24; compare p. 507, ante; Avila v. Avila (1861), 30 L. J. (p. M. & A.) 
104). 

{n) In the registry (Divorce Rule 28). The answer is, on the face of it, made 
by tne respondents’ solicitors (if any), and is not signed by the respondent ; 
compare Evans v. Evans (1858), 1 Sw. & Tr. 78. 

(o) Divorce Rule 29. 

(p) Ibid., 30. 
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Sect. 4. also file an affidavit verifying any affirmative allegations (q) therein, 
Institution as in the case of a petition (r). 

and Defence The answer may consist of an absolute denial of the factum, 
of Fro- 0 f the legality (s) or of the continued existence^) of the marriage 
ceedings a Ueged, 0 r of all or any of the other allegations (a) ; and it may be 
Defences : pleaded in addition that, if the respondent is guilty, the petitioner’s 

by own conduct (b) is a bar to relief ( c ), or that the matter is res 

respondent judicata, or that the petitioner is otherwise estopped. The question 

of insanity may also be raised, or it may be pleaded that the respon- 
dent was not responsible for the act committed (d). 
by co-res A co-respondent is entitled to put forward every defence which 

pondent. th e reS p 0 Qd en $ may plead, but it is often injudicious to do so, 

especially when damages may thereby be inflamed. 

Where damages are sought, with or without dissolution of mar- 
riage or judicial separation, a co-respondent may plead, by way of 
confession and avoidance, that at the time of the alleged adultery 
he was not aware that the respondent was a married woman (i). 

Jactitation. 1045. The answer to a petition in a suit for jactitation of marriage 

may deny either the boasting or the falseness of it, or by way of 
confession and avoidance may allege that the boasting was 
authorised by the petitioner (/). 

Nullity. It is no answer to a suit for the nullity of a void marriage that 

the petitioner was aware of the fact when the ceremony was gone 
through ( g ). 

Conjugal The usual answer in a suit for restitution of conjugal rights is an 

rights. admission of the leaving and an allegation of good cause therefor ( h ). 

It appears to be a good answer to a suit brought in consequence 
of non-compliance with an order for restitution of conjugal rights 
that the respondent was bond fide unable to comply therewith (t) ; 
but proof of the mere payment of an allowance is not a sufficient 
defence (/c). 

( q ) Tourle v. Tourle (1858), 1 Sw. & Tr. 165; unless they might cause a 
prosecution ( Silver v. Silver (1870), 21 L. T. 734). 

(r) See p. 497, ante ; but the collusion and connivance clause is not required 
from a co-respondent (Divorce Rule 31). 

(s) Silver v. Silver , supra (bigamy). 

Cohen v. Cohen (1876), 34 L. T. 33 (divorce). 

[a) See p. 498, ante; ana infra . 

) Quaere including provocation ; as to this, see p. 488, ante. 

) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 29 ; see Seddon v. 
Seddon and Doyle (1860), 30 L. J. (p. M. & A.) 12 ; West v. West (1910), 55 Sol. 
Jo. 48. 

(d) See p. 484, ante. 

(e) Lyne v. Lyne (1867), L. R. 1 P. & D. 508 ; and see Millard v. Millard and 
Dastone (1898), 78 L. T. 471 ; and p. 512, post. 

(/) Hawke {Lord) v. Com* (1820), 2 Hag. Con. 280 ; Thompson v. Rourke t [1893] 

P. 11 ; see pp. 470, 498, ante. 

{g) Miles v. Chilton (1849), 1 Rob. Eccl. 684 ; Andrews v. Ross (1888), 14 P. D. 

15 (petitioner was the real wife's sister and present at the marriage) ; see as 
to defence on the ground of impotence, p. 470, ante. 

{h) See p. 483, ante. The former refusal of a wife to submit to his embraces 
is not a good ground for her husband refusing to receive her (Rippingall v. 
Rippingall and Delacour , Rippingall v. Rippingall (1876), 24 W. R. 967); see 
also p. 515, post. 

(i) Harding v. Harding (1886), 11 P. D. 111. 

(&) Winkworth v. Winkworth (1908), 25 T. L. R. 54. 
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If a respondent intends to raise the question of the paternity of a 
child, this should be done in the answer (Q. 

(ii.) Cross Petitions and Cross Prayers . 

1046. If a husband or wife, who has been served with a petition, 
desires (in addition to resisting, by an answer, the prayer of such 
petition) to obtain affirmative relief, there are at least two (m) ways 
in which this may be asked for : — (1) by filing a separate petition, 
and (2) by a prayer for relief in such answer. 

In suits other than for dissolution of marriage, although the 
practice of the Ecclesiastical Courts is followed as far as possible (n), 
restitution of conjugal rights is not granted except on an original 
petition (o) ; and where charges are made of adultery on the one 
side and of impotence on the other, these should be the subjects of 
separate petitions (p). 

Judicial separation, however (though not dissolution, which is a 
purely statutory remedy), may be prayed in the answer to a petition 
for judicial separation (q) or for restitution of conjugal rights (?•); 
and a prayer for nullity may be made in the answer to a petition 
for nullity (s) or for restitution of conjugal rights (t) 

1047. In suits for dissolution of marriage which are opposed 
on the ground of adultery, cruelty, (or, where the wife is petitioner, 
desertion), the respondent may obtain, on his or her application, 
the same relief as might have been obtained by the filing of a 
petition (a). In this connection, restitution of conjugal rights is 
not the proper relief for desertion, and cannot therefore be prayed 
for in the answer to a petition for dissolution of marriage ( b ). 

If a petitioner gives notice before trial that the petition will not 
be proceeded with (c), this does not preclude the respondent from 


(/) Cordon v. Cordon , [1903] P. 92. 

(m) In Besant v. Wood (1879), 12 Ch. D. 605, Jessel, M.R., held (at 
pp. 612, 630) that, where a husband brings a suit in the Chancery Division to 
enforce a deed of separation, the wife can counterclaim for a judicial separation. 
As to suits to enforce deeds of separation, see p. 450, ante . 

(n) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 22. 

(o) Wingfield v. Wingfield (1898), 78 L. T. 568 ; but compare Clowes v. Clowes 
(1842), 3 Curt. 185. 

(») Anon . (1857), Dea. & Sw. 295; Ousey v. Ousey (1874), L. R. 3 P. & D. 
223; M. v. D. (1885), 10 P. D. 175 ; 8. v. S. t [1907] P. 224. 

(q) Hunt v. Hunt (1856), Dea. & Sw. 121 ; Eldred v. Eldred (1840), 2 Curt. 
376 ; Best v. Best (1823), 1 Add. 411. 

(r) Westmeath (Earl) v. Westmeath ( Countess ) (1827), 2 Hag. Ecc. Supplement, 
1, 73; Russell v. Russell , [1895] P. 315, C. A.; Oldroyd v. Oldroyd , [1896] 
P. 175. 

(*) T 7 ., otherwise TF., v. T. (1895), unreported. 

\t) C. v. C. (1862), 32 L. J. (p. M. & A.) 12; Ricketts v. Ricketts (1866), 35 
L. J. (P. & M.) 92. 

(a) Matrimonial Causes Aot, 1866 (29 & 30 Yict. c. 32), s. 2. If relief be 
claimed in an answer, the adulterer must be served with a citation and sealed 
copy of the answer, and the respondent with a sealed copy of the answer but 
not with a fresh citation. 

(5) Drysdale v. Drysdale (1867), L. R. 1 P. & D. 365. 

(c) In which case it appears that a fresh suit may be presented on the same 
facts {HaU v. Hall and Richardson (1879), 48 L. J. (P.) 57). 


Sect. 4. 

Institution 
and Defence 
of Pro- 


in general. 


Ecclesiastical 

practice 

followed. 


By statute. 




516 


Husband and Wife. 


Sect. 4. 

Institution 
and Defence 
of Pro- 
ceedings. 

Filing and 
delivering. 


Desertion and 
offer to return. 


Petition and 


obtaining the relief sought in a cross prayer ; or from obtaining 
leave to amend the answer by adding a cross prayer (d). This, in 
the case of a wife respondent, is rather to the advantage of her hus- 
band, for otherwise she might bring a second suit at his expense (e). 

Sub-Sect. 5. — Reply and Subsequent Pleadings. 

1048 . Where a reply or any subsequent pleading is necessary, 

must be filed within fourteen days (/) from the delivery of the 

previous pleading ( g ), and a copy thereof must be delivered on the 
same day(/i); and when there is a cross prayer (i) in the answer, the 
reply and further pleadings, if any, are in a similar position, and 
subject to similar rules, as an answer to a petition (k). 

If desertion be alleged in a petition, and an offer has been made 
to return, it is not sufficient to plead a simple denial of the desertion 
in the answer ; but the offer must be there alleged, so as to allow 
of its sincerity being traversed in a reply (1). 

Sect. 5. — Proceedings pending Suit. 

Sub-Sect. 1. — Alimmy. 

1049 . In accordance with the ecclesiastical practice (in), a wife may 
in any cause («) file a petition for alimony pending suit (o), after her 
husband has been served (p) or she has entered an appearance (q), 
provided prima facie proof of the factum of the marriage has been 
given (r) ; though, where there is a substantial question of domicil 
to be decided, it is in the discretion of the court to give or withhold 
alimony (s). Even where there has been no real marriage, an order 


(d) Firminger v. Firminger and Ollard (1869), 17 W. R. 335. 

(e) Schira v. Schira (1868), L. E. 1 P. & D. 466 (petition for dissolution of 
marriage; cross-prayer for judicial separation); Blackborne v. Blackborne (1868), 
L. R. 1 P. & D. 563 (petition for restitution of conjugal rights; cross prayer 
for judicial separation). As to the liability of the husband for such suits, see 
p. 429, ante . 

(/) See p. 513, ante, 

(g) Divorce Rule 32. 

) Ibid., 33. 

) See p. 515, ante. 

(k) See p. 513, ante. 

(l) Mallineon v. Mallineon (1866), L. R. 1 P. & D. 93. As to pleading 
estoppel, condonation and other pleas of like nature, see pp. 484 et seq., ante. 

(m) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), ss. 17, 22 ; 
Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), s. 1 (3) ; L. v. L. (1911), 27 
T. L. R. 316. It is not necessary that the petition should be signed by the wife, 
nor is it supported by affidavit. 

(n) Including a nullity suit (Bird y. Bird (1753), 1 Lee, 209, 418). A 
protection order is no bar (Hakewill y. Hakewill (1860), 30 L. J. (p. M. & A.) 
254) ; and alimony may be allotted in a suit in forma pauperis , or if the wife 
be in prison (Kelly v. Kelly (1863), 4 Sw. & Tr. 227 ; but see also Leslie v. 
Leslie (1907), 24 T. L. R. 148). The whole of the circumstances of the case 
should be considered (L. y. L., supra}. 

(o) There is a lie pendens from citation to final decree. 

Ip) If she is the petitioner (Divorce Rule 81) : also if service has been 
dispensed with. 

(q) If she is the respondent (Divorce Rule 82). 

(r) By the affidavit in support of the petition (Divorce Rule 81), or if an 
admission has been made (Smyth y. Smyth (1824), 2 Add. 254 ; Miles v. Chilton 
(1849), 1 Rob. Eccl. 684). 

(*) Ronalds y. Ronalds (1875), L. R. 3 P. & D. 259. 
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may be made ( t ). The petition, which must set out the means of Shot. 6. 
the husband, may be served on his solicitor, but when the husband Proceedings 
has not entered an appearance, it must be served personally, unless pending 
substituted service is ordered (a). Suit. 

1050. A husband must enter an appearance in the suit before he Time, 
can file an answer (b) to the petition for alimony (c). Such answer Answer and 
must, except by leave, be filed within eight days after delivery of suteequent 
the petition (d), and must be on oath(e). The court sometimes P eadm 8 8 - 
orders the husband to deliver an answer (/), or a further and fuller 

one (g). Where the husband alleges in his answer that the wife has 
sufficient separate estate (h), including income under a separation 
deed(i), or that she is being supported by the co-respondent (fc), she 
may (l) file a reply, to which the husband may file a rejoinder (m), 
both on oath. 

1051. When the pleadings are completed, or the time for Appointment, 
delivering them has expired, in which case an affidavit of service 

and no answer is filed, a first appointment (n) is made with the 
registrar, and notice thereof given to the husband’s solicitor (o). 

On this the matter, if simple, or if there is a consent ( p ), may be 
decided, or a further appointment may be made. If the answer be not 


(t) Foden v. Foden , [1894] P. 307, 0. A., disapproving Blackmore v. Mills 
(1868), 18 L. T. 586. 

(a) Odevaine v. Odevaine (1888), 58 L. T. 561 (by registered letter after 
substituted service of main petition); compare Nuttall v. Nuttall (1862), 31 
L. J. (p. M. & a.) 164 (service of order to pay). 

(b) Divorce Rule 98. 

h) I bid., 85. 

I d ) A copy of every petition, answer etc. must be delivered to the other side 
on the day it is filed (Divorce Rule 88). 

(e) Ibid., 84. 

(/) Snowdon v. Snowdon (1871), L. R._2 P. & D. 200. 

m Divorce Rules 86, 189. 

(h) Qoodheim v. Ooodheim and Frankinson (1861), 2 Sw. & Tr. 250 (a wife 
earning a sufficient income would be debarred) ; Coombs v. Coombs (1866), L. R. 1 
P. & D. 218 (wife possessed of £70 capital, husband’s income only £60 a year) ; 
Qeorge v. George (1867), L. R. 1 P. & D. 553, 554 (husband’s income £225 a 
year ; wife for some years living apart in domestic service) ; Burrows v. Burrows 
(1867), L. R. 1 P. & D. 553 (similar) ; Eaton v. Eaton (1870), L. R. 2 P. & D. 
51 (husband lieutenant R.N., wife’s father had promised to allow her £100 a 
year) ; Bird v. Bird (1753), 1 Lee, 209 ; Miles v. Chilton (1849), 1 Rob. Eccl. 
684 (sufficient separate estate, a bar). 

(i) Weber v. Weber and Pyne (1858), 1 Sw. & Tr. 219 (alimony at same rate 
as under deed) ; Fowell v. Powell (1874), L. R. 3 P. & D. 186 (even though 
husband’s means had increased) ; Barry v. Barry, [1901] P. 87, 0. A. (the deed 
would not prevent wife applying for a provision for children). 

(k) Madan v. Madan and Be Thoren (1867), 17 L. T. 326 ; Holt v. Holt (1868), 
L. R. 1 P. & D. 610 ; and see Patch v. Patch (1869), 38 L. J. (p. & M.) 27 (alimony 
continued in absence of sufficient proof of wife keeping a brothel etc.). 

(J) Within eight days (Divorce Rule 87). 

(m) But only by leave (ibid.). As to the time for filing, see pp. 513, 516, 

ante. 

(n) Not usually attended by counsel. 

(o) Divorce Rules 89, 191 ; compare Robinson v. Robinson (1871), 41 L. J. 
(p. & M.) 40 ; as to business in vacation, see p. 467, ante . 

(p) There can be no consent unless the husband has entered an appearance 
(Clarke v. Ctorke (1862), 31 L. J. (p. M. & A.) 165) 
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satisfactory, a fuller answer may be ordered (q). Only such affidavits 
may be used on either side as are required by the registrar (r). 

1052. The registrar investigates the averments in the presence 
of the parties and their solicitors, and may require the attendance 
of the husband to be examined or cross-examined (*), (if he is 
served with a subpoena at the instance of the wife she adopts him 
as her witness and cannot cross-examine him (a)), may take 
other oral evidence (ft), may require production of books (c) and 
documents (d), and may direct such order to issue as he thinks 
fit, or refer the matter to the judge ( e ). Any person who has been 
heard may, subject to any order as to costs, apply to the judge, on 
summons, to rescind or vary the order made(/). 

1053. An allotment of alimony pendente lite may be made even 
after the wife has been found guilty of adultery^) or if she has not 
put in an answer denying her adultery ( h ). The amount may be 
agreed between the parties (i), otherwise it is usual ( k ) to allow to the 
wife one-fifth ( l ) of the joint incomes ; but if the husband’s income 
be very large, the proportion may be smaller (m). An allowance 
may, in addition, be made for the children (n). An average of the 


(<j) Divorce Exiles 86, 191. 

(r) Ibid., 90 ; and see Murribi / v. Mumby (1869), L. E. 1 P. & D. 701. 

(a) Senior v. Senior (1866), 15 W. E. 91 (evasive answer); Parker v. Parker 
(1871), 26 L. T. 108 (to justify an order for cross-examination, the evasion 
should be on the face of the answer) ; Sylces v. Sykes , [1897] P. 306, C. A. (there 
is no inherent right to cross-examine). 

(a) Anderson v. Anderson (1868), L. E. 1 P. & D. 512. 

\b) Witnesses at a piivate inquiry before a registrar are not entitled to have 
a professional adviser present at their examination (. Allport v . Allport (1909), 
25 T. L. E. 588) ; and if they refuse to answer questions without such assist- 
ance, they may be guilty of contempt (ibid.) ; a husband who puts in no answer 
cannot be heard to contradict any evidence ( Constable v. Constable (1869), L. E. 
2 P. & D. 17). 

(c) Newton v. Newton and Allen (1872), 27 L. T. 768 (to be inspected at 
husband’s solicitor’s offices by a nominee of the registrar). 

{d) Carew v. Carew , [1891] P. 360 (a husband and his partner brought a 
ledger on a subpoena duces tecum , but refused inspection of it, and the judge 
ordered a writ of attachment to issue); Tonge v. Tonge , Anderson and Eylcyn , 

M P. 51 (although the husband must definitely swear to his net income, 
for partnership accounts is a serious matter). See also the Bankers 1 Books 
Evidence Act, 1879 (42 & 43 Viet. c. 11) ; and title Bankers and Banking, 
Yol. I., pp. 643 et seg . 

[e) Divorce Eule 191. 

/) Ibid., 192. 

(p) D'Oyley v. UOyley and Baldie (1859), 4 Sw. & Tr. 226; Ellis v. Ellis 
(1883), 8 P. D. 188, C. A. ; and compare Phillips v. Phillips and Medlyn (1865), 
4 Sw. & Tr. 129 ; though the wife must show the necessity ( Noblett v. Noblett 
(1869), L. E. 1 P. & D. 651) ; but compare p. 620, post , and Sheweil v. Shewell 
and Fox (1869), 20 L. T. 404. 

(h) Smith v. Smith and Tremsaux (1863), 4 Sw. & Tr. 228. 

(?) And a consent indorsed on a summons ; unless the case be undefended, 
in which case the husband shoxild be represented before the registrar. 

( k ) Blaclcbume v. Blackburne (1867), 36 L. J. (p. & M.) 88. 

(/) Hawkes v. Uawhes (1828), 1 Hag. Ecc. 526 ; Hill v. Hill (1864), 33 L. J 
(p. M. & A.) 104. 

(m) Edwards v. Edwards (1868), 17 L. T. 684 (one-eighth). 

(«) See p. 521, post. 
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income is taken (o), usually for three years (p), and if the husband 
is under agreement to invest part of his income in his business, 
that affects the amount to be considered (q) ; or if he has disposed 
of his business for an annuity, that is taken to be the amount of 
his income from that source (r). The husband in his answer need 
not state the value of his tools, stock-in-trade etc. (*); but he 
must include any considerable property, including any reversionary 
interest (£), even if it brings in no income (a), as also an income 
derived from a voluntary allowance (b). If, however, the husband 
be bankrupt (c), or has no property nor income (eZ), or has only a 
very small income (e), no order will be made. The guardian ad 
litem of an infant husband who has no property is not liable (/*). 

1054 . If the allotment is calculated after the deduction of income 
tax, the tax must not be again deducted when the wife is paid (g). 
Deductions may be made for repairs and other expenses in con- 
nection with real property (i h ), and for instalments of debts agreed 
to be paid (i), but not usually in respect of premiums on life 
insurance policies ( k ), and never for the keep of children by a 
former marriage (Z). 

1055. Alimony pendent lite is payable from the date of the 
service (not the return) of the citation (m), and the court may order 


(o) 'Thompson v. Thompson (1867), L. R. 1 P. & D. 553 (though in this case 
the nusband was out of work). 

(p) Williams v. Williams (1867), L. R. 1 P. & D. 370. 

((/) Wilson v. Wilson and Howell (1872), 26 L. T. 107 ; and see Hanbury v. 
Banbury , [1894] P. 102, 315, 0. A., reversed [189 5] A. C. 417. 

(r) Moore v. Moore (1864), 3 Sw. & Tr. 606. 

U) llick v. Hick and Kitchin (1863), 12 W. R. 444, n. 

(tf) Stone v. Stone (1843), 3 Curt. 34i ; but see Brown v. Brown and Simpson 
(1863), 3 Sw. & Tr. 217 (£500 legacy payable in eleven months ; no order). 

(a) Crumpton v. Crampton and Armstrong (1863), 32 L. J. (p. M. & A.) 
142. 


2 Malo v. Malo (1786), 32 L. J. (p. M. & A.) 67, n. ; Moss v. Moss and 
(1867), 15 W. R. 532 (stay till undertaking to paj T ); but see Uaviland 
v. Haviland (1863), 3 Sw. & Tr. 114 (no order). 

(c) Bruere v. Brubre (1837), 1 Curt. 566. 

(d) Fletcher v. Fletcher (1862), 2 Sw. & Tr. 434 (pilot on leave from India 
without pay). 

(c) Capstick v. Capstick , Furness and Winder (1864), 33 L. J. (p. M. & a.) 
105. 


(/) Beavan v. Biavan (1862), 2 Sw. & Tr. 652. 

Q7) Smith v. Smith (1813), 2 PhiLiim. 152; Frankfort ( Viscount ) v. Frankfort 
( Viscountess ) (1845), 4 Notes of Cases, 280. But where a suit was compromised, 
and an amount fixed by an arbitrator, the husband was allowed to deduct the 
tax (Be Barry's Trusts , Barry v. Smart , [1906] 2 Ch. 358, 0. A.). 

(h) Hayward v. Hayward (1858), 1 Sw. & Tr. 85 ; Nolces v. Nolces (1863), 
3 Sw. & Tr. 529. 

(t) Patterson v. Patterson , Curtis and Bore (1863), 33 L. J. (p. M. & a.) 
36. 


(k) Harris v. Harris (1828), 1 Hag. Ecc. 351 ; Patterson v. Patterson , Curtis 
and Dore , supra ; but see Forster v. Forster and Thomas (1862), 2 Sw. & Tr. 553 
(policy settled on wife and premiums deducted by employers). 

(l) Grafton v. Grafton (1872), 27 L. T. 768; Hill v. Hill (1864), 33 L. J, 
(P. M. & A.) 104. 

(m) Nicholson v. Nicholson and Batcliffe (1862), 31 L. J. (r. M. & A.) 165, 
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Husband and Wife. 


Sect -5 

Proceedings 

pending 

Snit. 

Solicitor’s 

lien. 


it (n) to be paid to the wife or to such trustee on her behalf, from 
time to time (o) f and on such terms, as it deems expedient ( p ). 

If the wife voluntarily allows her alimony to come into the hands 
of her solicitor, the ordinary rule as to his lien may apply (q). It 
is otherwise if it comes into his hands without his acquainting her 
of her rights (r), for the court will not countenance money paid for 
alimony being so diverted (s). 


Duration. 1056. The right to alimony of a wife who is accused of adultery 
continues until there is a decision against her in the court of first 
instance (t ) ; though the judge (if, for instance, an appeal is intended) 
may continue it (u\ if reasonable (a) ; but where she is petitioner, 
and succeeds, it is continued until final decree (b). Formerly, -when 
a suit for nullity succeeded, alimony was usually paid until the 
decree was made absolute (c), though the court had a discretion in 
the matter (d), but not afterwards ; now (c), however, the matter 
is on the same footing as in a suit for dissolution of marriage. In 
the case of a wife who is suspected of getting her case postponed to 
put off the time of her probable conviction of adultery, the court 
may suspend the payment of the alimony (/). 

Not 1057. Alimony pendente lite is not assignable ( g ). In default of 

assignable. payment a writ of fieri facias or elegit(h), or of sequestration (i), 

may be issued (k), equitable execution (l) may be resorted to, or the 
decree may be suspended till payment (7?t) ; but judgment cannot 


which, on this point, disposes of Hayward v. Hayward (1858), 1 Sw. & Tr. 85; 
and seo Foden v. Foden, [1894] P. 307, C. A. 

(n) This also applies to permanent alimony. 

(o) As the wife may nominate in writing (Divorce Rule 94), the nominee 
should not be her solicitor. 

(p) Matiimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 24. 

(q) Ex parte Bremner (Sarah) (1866), L. R. 1 P. & D. 254. As to a solicitor’s 
lien, see titles Lien ; Solicitors. 

(r) Leete v. Leete (1879), 48 L. J. (p.) 61. 

(s) Cross v. Gross (1880), 43 L. T. 533. 

(i) Wells v. Wells and Hudson (1864), 3 Sw. & Tr. 542. 

(u) Jones v. Jones (1872), L. R. 2 P. & D. 333. 

(a) Dunn v. Dunn (1888), 13 P. D. 91, C. A. ; and see Butler v. Butler , Butler 
v. Butler and Burnham (1889), 15 P. D. 13, where a decree nisi obtained by a 
wife on cross petition was rescinded, by reason of collusion. 

(h) Ellis v. Ellis (1883), 8 P. D. 188, C. A., overruling Latham v. Latham 
and Oethin (1861), 2 Sw. & Tr. 299. 

(c) S . v. B. (1884), 9 P. D. 80; Foden v. Foden , supra. 

(d) Childers v. Childers (1899), 68 L. J. (P.) 90 (bigamy). 

(e) Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), s. 1. 

(/) Rogers v. Rogers (1865), 34 L. J. (p. M. & A.) 87. 

(g) Re Robinson (1884), 27 Oh. D. 160, C. A. ; see Vandergucht v. De Blaquiere 
(1839), 5 My. & Cr. 229; Re Henderson , Ex parte Henderson (1888), 20 Q. B. D. 
509, C. A., per Lord Esher, M.R., at p. 510 ; and see title Choses in Action, 
Yol. IY., p. 402. 

(h) See p. 587, post • 

(») See p. 586, post. 

(7c) Divorce Rule 203. 

(l) See p. 589, post. Where a husband petitioned for divorce, the court 
stayed the suit on his non-payment to the wife of alimony pendente lite ordered 
in a current suit for judicial separation brought by her (P. v. P. and T. (1910), 26 
T. Ij. R. , 607. 

(m) See p. 593, post, and title Execution, Yol. XIV., pp. 115 et seq . 
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be obtained («) for arrears, because they are only enforceable as 
an equitable debt (o), and because the order of the Divorce Division 
is not a final and conclusive judgment upon which an action for 
debt can be maintained (p). Payment of arrears can be enforced 
otherwise^), but a bankruptcy notice cannot be founded thereon (r). 

Before an order for the payment of a fixed sum, or even after an 
order for alimony pendente lite has been made (s), the court will 
not grant an injunction restraining a husband from so dealing with 
his property as to defeat alimony pendente lite (t). 

Sub-Sect. 2 . — Disputes as to Property . 

1058. To decide a dispute between the parties to a matrimonial 
suit as to the ownership of property (a), a summons may be taken 
out before a judge of the Divorce Division, who, if necessary, will 
refer the matter to one of the registrars to inquire and report (b). 
The procedure is similar to that in other divisions of the High 
Court (c). 

If one of the parties has good grounds for fearing that the other 
will dispose of such property pending the litigation, an injunction 
to restrain may be obtained (d). 

Sub-Sect. 3. — Children : Custody , Maintenance and Access . 

1059. Once a suit has been commenced, the children of the 
marriage should not be removed from the person in whose custody 
they are de facto , or out of the jurisdiction, except by leave of the 
court ( c ), and in any suit for judicial separation, or for nullity or 
dissolution of marriage (/), or for restitution of conjugal rights (g) 9 


(n) Under R. S. C., Ord. 14, r. 1 ; or otherwise in the King’s Bench Division. 

(o) Bailey v. Bailey (1884), 13 Q. B. D. 855, 0. A.; compare Ivimey v. 
Ivimey , [1908] 2 K. B. 260, C. A. ; and see Berkeley v. Elderkin (1853), 1 E. & B. 
805 ; Hutchinson v. Gillespie (1856), 11 Exch. 798. 

(p) Robins v. Robins, [1907] 2 K. B. 13. 

( 9 ) I.e., under the Debtors Act, 1869 (32 & 33 Viet. c. 62) s. 5 (by means of 
a judgment summons). See Linton v. Linton (1885), 15 Q. B. D. 239, 0. A. ; 
and further, as to enforcement, see title Bankruptcy and Insolvency, 
Vol. II., pp. 339 et seg. 

( r ) Re Henderson , Ex parte Henderson (1888), 20 Q. B. D. 509, C. A. See, 
however, Re Hallman , Ex parte Ellis and Collier , [1909] 2 K. B. 430 (costs); 
title Bankruptcy and Insolvency, Vol. II, pp. 25, 26 ; and p. 568, post. 

(a) Carter v. Carter , [1896] P. 35 (judicial separation) ; and see Hyde v. Hyde 
(1865), 4 Sw. & Tr. 80. 

(Q Newton v. Newton (1885), 11 P. D. 11 ; and see p. 591, post. 

(a) A recent example of this is Joseph v. Joseph , [1909] P. 217 (dispute as to 
ownership of the dowry given on a J ewish marriage). 

( 5 ) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 17 ; Wood 
▼. Wood and White (1889), 14 P. D. 157. 

S See p. 460, ante . 

) Phillips v. Phillips (1888), 13 P. D. 220 (judicial separation) ; and see 
p. 590, post. As to the general grounds upon which an injunction may be 
obtained, see title Injunction. 

(c) See Harris v. Harris (1890), 63 L. T. 262, where an interim injunction was 
granted ex parte to restrain a husband from taking a child out of the jurisdiction 
till an application for custody pen dente lite could be made. 

(/) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 35. 

(g) Matrimonial Causes Act, 1884 (47 & 48 Viet. 0 . 68 ), s. 6 ; disposing 0 1 
Chambers y. Chambers (1870), 39 L. J. (p. & M.) 56. 
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the court may, from time to time, before making its final decree, 
make interim orders with respect to the custody, maintenance (h) 
and education of such children, and may direct proceedings to be 
taken for placing them under the protection of the Chancery 
Division (i). Applications (k) for these purposes are made on sum- 
mons to the judge in chambers (Z). Applications for access (m) are 
made to a registrar, subject to appeal to the judge (ra). They should 
be made before a finding of “ guilty of adultery ” against a wife, 
even if the King’s Proctor show cause against the husband’s 
decree (o). 

1060. The children referred to are for some purposes those under 
the age of twenty-one (p), but this limitation does not necessarily 
extend to questions of custody. The court has power to make an order 
as to custody inter partes , but, apparently, not as against the child. 
If a child of sixteen is minded to leave his father’s house, he cannot 
be reclaimed by habeas corpus or otherwise ( q ). The paramount 
consideration of the court in exercising its discretion is not the 
punishment of a guilty spouse, but the children’s welfare, against 
which a father’s common law right to their custody (r), if it conflicts 
with the rules of equity (s), does not prevail (f). For similar 
reasons both parents may sometimes be passed over (a), and con- 
sequently a third party may intervene in the suit for the purpose 
of asking for custody (ft). In arriving at a decision, the state of the 


(h) The only child of the marriage with the wife : no order for its maintenance 
pending suit ( Cranwell v. Cranwell (1868), 19 L. T. 611). 

(t) It seems that such proceedings will not be directed where the child’s 
property is small, in the absence of other governing circumstances ( Stark v. 
Stark and Hitching , [1910] P. 190, C. A.). 

(k) Supported by affidavit ; see p. 535, post. 

\l) This is the practice in spite of Divorce Buie 104, which directs a motion ; 
compare Anthony v. Anthony (1860), 30 L. J. (p. M. & A.) 208. 

(m) See Thompson v. Thompson and Sturmfells (1861), 2 Sw. & Tr. 402 
(granted) ; Codrington v. Codrington and Anderson (1864), 3 Sw. & Tr. 496 (if 
wife’s application not bond fide , refused) ; Goderich v. Goderich and Lara , Forder 
and Kelsey ( 1869), 19 L. T. 611 (application of wife found guilty of adultery 
not refusea till time for rehearing had expired); Philip v. Philip (1872), 
41 L. J. (p. & M.) 89 (where wife had been luuatic; refused in interost 
of child). 

(n) Divorce Buie 212. 

(o) Shewell v. Shewell and Fox (1869), 20 L. T. 404; and as to children 
generally, see title Infants and Children. 

(p) Thomasset v. Thomasset , [1894J P. 295, C. A., overruling Bland ford v. 
Blandford , [1892] P. 148 ; Mallinson v. Mallinson (1866), L. B. 1 P. & D. 93, 
221 ; Ryder v. Ryder (1861), 2 Sw. & Tr. 225. 

( q ) Stark v. Stark and Hit chins, supra (distinguishing Thomasset v. Thomasset , 
supra; whilst discharging an order for custody of a gin (16) granted to innocent 
father, and leaving the parties to their common law rights). 

(r) See R. v. Qreenhill (1836), 4 Ad, & El. 624 ; and as to such rights, see 
title Infants and Children. 

S Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (10). 

Spratt v. Spratt (1858), 1 Sw. & Tr. 215 ; CartUdge v. Cartlidge (1862), 2 
Sw. & Tr. 567 ; Chetwynd v. Chetwynd (1865), L. B. 1 P. & D. 39. 

(a) Curtis v. Curtis (1858), 1 Sw. & Tr. 75 ; Spratt v. Spratt , supra ; Ling v. 
Ling and Prior (1866), 13 L. T. 683. 

( b ) Chetwynd v. Chetwynd (1865), 4 Sw. & Tr. 151, where it was ordered to 
be by petition. 
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mother’s health is sometimes taken into consideration (c), but the 
interest of the child comes first (d). 

Sub- Sect .4. — Security for Costs • 


Sect. 5. 

Proceedings 

pending 

Sait. 


(i.) In General. 

1061. A co-respondent can only obtain security for costs from Petitioner to 
the petitioner if the latter is claiming damages, although the former co-respon- 
must be made a party in any event (c), unless the petitioner (even den # 
a wife having separate estate (/)) is out of the jurisdiction^), in 
which case security may be ordered. So also, if a respondent be Wife to 
insane and the official solicitor be appointed guardian ad litem , husband, 
the petitioner (even if a wife) may be ordered to provide for the 
latter’s costs (h). Any person, other than the King’s Proctor, 
showing cause against a decree of divorce, may be ordered to give 
such security (i), but the fact of being an undischarged bankrupt is 
not in itself a ground for making an order for security, nor, as a 
rule (/c), need it be given when moving the Court of Appeal for 
a new trial (?). 


(ii.) Wifds Costs 

1062. When a suit is about to be set down for hearing, or earlier Costs up to 
by leave, the wife, if she has not sufficient separate estate, may file setting down i 
her bill of costs for taxation (m) ; and the registrar, having ascer- 
tained, by consent or otherwise, what sum ought to be paid for her 
costs up to setting down (n), and(o) what is sufficient security to be 
given, or sum to be paid into the registry, by the husband ( p ) to 
cover her costs of and incidental to the hearing of the suit, issues and of 
an order on him, or, if he be a lunatic, on his committee (j), to pay hearin «* 
or secure them within a fixed time ; but if the husband disputes his 
liability by reason of his wife having separate estate or otherwise 


(c) Barnes v. Barnes and Beaumont (1867), L. B. 1 P. & D. 463; Duggan v. 
Duggan (1859), 29 L. J. (p. M. & A.) 159. 

(d) Philip v. Philip (1872), 41 L. J. (p. & M.) 89. 

(e) Bedfern v. Red/ern ana Herbert (1890), 63 L. T. 780. 

\f) M. v. De B . (1875), 44 L. J. (p. & m.) 41. 

(g) Compare Be Norman (1849), 11 Beav. 401 ; Blackett v. Blackett , [1902] 
P. 170, O. A., overruling Smith v. Smith and Path (1882), 7 P. D. 227, as the 
practice was not settled in the Divorce Division. 

[h) Jackson v. Jackson , [1908] P. 308 ; and see Giles v. Giles, [1900] P. 17. 

It) See Howarth v. Howarth (1884), 9 P. D. 218, 0. A. 

[&) Since the Judicature Act, 1890 (53 & 54 Yict. o. 44). 

(?) Bickahy v. Bickaby , [1901] P. 134, 0. A., following Heckscher ▼. Crosley , 
[1891] 1 Q. B. 224, C. A. 

Cm) Compare p. 580, post . 

(n) Which have sometimes to be lodged in the registry to await developments 
(Rogers v. Rogers (1865), 4 Sw. & Tr. 82 (wife, petitioner, notorious evil liver)) ; 
see p. 528, post. 

(o) The words u by consent . . . and ” are not part of the rule, but indicate 
the practice. 

(p) But not her husband’s father, if he petition for a nullity of his son’s 
marriage and cite her and her husband ( Wells v. Cottam (1864), 3 Sw. & Tr. 
364). 

( 9 ) Portsmouth (Earl) y. Portsmouth (Countess) (1826), 3 Add. 63 ; compare 
Woodgats (Committee of Taylor) y. Taylor (1861), 80 L. J. (p. m. & a.) 197, n. 

H.L.— XVI. 1] 
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such order may be suspended till he has time to appeal (r). If 
the wife’s defence be a simple denial, she may be called upon by her 
husband to furnish an affidavit by herself and her solicitors, showing 
that she has a good defence on the merits. In any case, the 
registrar may, if he thinks fit, order security for the taxed costs, 
as well as the costs of the hearing (s). 

Such orders are in the nature of a protection to the wife’s 
solicitor, and through him to her ( t ) ; bat he must be prompt in 
making himself secure (a). 

1063. When security is ordered, unless the husband elects to 
pay the amount into the registry (b) and gives notice to the 
wife’s solicitor, a bond is required from him, with two sureties (c), 
who may be required to justify and, if necessary, to be examined 
as to means before the registrar (d). When the bond is approved, 
it is filed ( e ) with the registrar’s minute to that effect. If the wife 
considers the amount ordered to be too small, she may apply on 
summons to the judge in chambers to direct the registrar to make a 
further provision (/ ). If the hearing of the case lasts longer than has 
been anticipated, application may be made (g) for further security. 
This, if granted, enables the wife to recover from her husband, on 
a usual order (7i), such extra costs as the registrar may allow. 

1064. A wife whose husband has obtained a decree of judicial 
separation against her on the ground of adultery, is entitled to 
defend herself at his expense, should he afterwards bring a suit for 
dissolution of marriage (i) ; and where a wife who has obtained a 
separation order sues for dissolution of marriage, she can obtain 
security for her costs (/c) ; but a husband is not required to give 
security for his wife’s costs, where the King’s Proctor is showing 
cause against a decree nisi which she has obtained (f), nor is it 


(r) Divorce Buie 168. The registrar somotimes calls for counsel’s advice on 
evidence. 

) Memorandum issued by Jetjni, P., 21st January, 1902. 

) See p. 848, poet. 

fa) Gough v. Gough and Baynton (1864), 33 L. J. (r. M. & A.) 136 (suit 
decided against wife before proceedings for security completed; costs before 
tho order for taxation, and of hearing, refused) ; Keats v. Keats and Montezuma 
(1859), 1 Sw. & Tr. 334 ; Rott v. Bolt (1864), 3 Sw. & Tr. 604 ; IVhitmore v. 
Whitmore (1866), L. B. 1 P. & D. 96 ; Nairne v. Naime (1901), 18 T. L. B. 16 
(when a solicitor has ceased to act for the wife, it is too late for him to apply, 
but compare Jinks v. Jinks (1911), 27 T. L. £. 326). Bee also Cheu.lt v. O'/teaie 
(18‘28), 1 Hag. Eec. 374. 

(b) Payment is made at the Bank of England, Law Courts Branch, and the 
lodgment completed at the office of the Ass stant Paymaster-General, Royal 
Courts of Justice, Room 45, under the Supreme Court Funds Rules, 1905, which 

/ T \ SJP ersede ? I) / vorC0 Rules 169 — 171 ; see title Courts, Yol. IX., p. 69. 
t? P en ?Ry 10 double the amount pa 3 *able to the wife’s solicitor. 

(e) Divorce Rule 199^° n ^ ere an a PP ea * to the judge in chambers. 

(/) Madan v. Madan and De Thoren (1868), 18 L. T. 337. 

(sr) Usually at the beginning of the secondly. 

Vi) p. 647, post. 


V ‘ ^faming (1858), 28 L. 

0 Sheppard v. Bhqppard, [1905] P. 185 • 
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settled whether the wife of a pauper can obtain security from him, 
with a stay till payment (m) or security. 

1065. When a commission or letters of request are allowed to 
issue (or, it is submitted, an examiner is appointed to take evi- 
dence), whether at the instance of a husband or a wife, the former 
must, if necessary, pay or secure such sum within such time as the 
registrar considers sufficient to meet her expenses thereof, and the 
order may be made then and there without a fresh summons (n) ; 
but it is otherwise where alimony is the subject of the inquiry (o) 
or where the order is obtained by a wife before the citation has been 
served ( p ). If, after a wife has been found guilty of adultery, an 
inquiry be directed as to her property, so that a settlement (q) of it 
maybe ordered as soon as a final decree is pronounced, the husband 
must give security for the costs of the inquiry in case no decree 
is made (?•). 

1066. The order to pay or secure, which should be served 
personally, acts, until complied with, as a stay (s), if the wife so 
elects. The remedy for non-payment of costs is the same as in 
other cases in the Divorce Division ( t ) ; but the penalty for a 
husband not securing her costs, if the husband is able so to do (a), 
is attachment (&), which, however, will be refused if the court be 
satisfied that the husband has no means ; and in any event the 
writ of attachment is generally ordered to lie in the registry (c) for 
a time ( d ). Sometimes the husband will be ordered to attend for 
cross-examination as to means ( e ). 

The court may grant an injunction restraining a husband from 
receiving a legacy till lie has complied with an order to pay or 
secure his wife’s costs (/). 


( m ) Richardson v. Richardson , [1895]' P. 276, per Jeune, P., at p. 280. 

(n) Divorce Rules 198, 137 ; compare Ilood v. Hood (18581, 2 Sw. & Tr. 
112, n. ; Baily v. Baily and Delia Rocca (1860), 2 Sw. & Tr. 112 (cases before the 
present rules were made). As to commissions and letters of request, see p. 535, 

post. 

(o) Wilson v. Wilson and Howell (1871), 26 L. T. 107. 
p) Vallentine v. Vallentine, [1901] P. 283. 

) Under the Matrimonial Causes Act, 1857 (20 & 21 Yfot. c. 85), s. 45. 

[r) Midwinter v. Midwinter , [1892] P. 28, C. A. 

{s) Clarke v. Clarke , [1891] P. 278 ; and see p. 538, post . In which case it can 
only be heard ten days after restoration to list and notice thereof. 

(t) See p. 583, post ; except by garnishee proceedings (see p. 589, post), 

(a) Lynch v. Lynch (1885), 10 P. D. 183. 

(b) Bates v. Bates (1888), 14 P. D. 17, 0. A.; Shine v. Shine , [1893] P. 289 

I husoand undischarged bankrupt, but with a free salary of £30 per week; 
ailure to secure £40) ; and see p. 585, post. 

(c) Holland v. Holland (1865), 34 L. J. (p. M. & A.) 65 ; and compare Ward 
v. Ward (1859), 1 Sw. & Tr. 484, where a fi. fa. was the appropriate remedy. 

(d) Hepworth v. Hepworth (1861), 2 Sw. & Tr. 414. 

(e) Sullivan v. Sullivan , Leahay t Madden , and Slaney (1875), 33 L. T. 
706. 


(/) Gillet y. Gillet (1889), 14 P. D. 158, following Sidney v. Sidney (1867), 
17 L. T. 9 ; Bullus y. Bull us (1910), 102 L. T. 399 ; but compare Hawes v. 
Hawes (1886), 57 L. T. 374 (application to continue an interim injunction 
refused) ; and see p. 585, post 
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Sect. 6 . — Preparations for Trial. 

Sub-Sect. 1. — Discovery, 

(i.) Discovery of Documents, Interrogatories, 

1067. a summons for discovery (g) and inspection (h) of 
documents, or for leave to administer interrogatories (i), may, 
as a rule, be issued as soon as an answer has been filed, but if 
there are charges of adultery, neither a respondent, co-respon- 
dent, or party who might intervene (7c), nor a petitioner, even if 
there be a counter-charge, is, at this stage, liable to be asked, 
or bound to answer, any question tending to prove his or hei 
guilt (7). Where, however, an issue is tried subsequent to, and 
arising out of, a decree of dissolution, this protection is not 
afforded (m). 

The King’s Proctor is exempt from giving discovery, though 
he often gives facilities in the nature of discovery (»), but an 
infant respondent is not exempt, and the necessary affidavit 
in such a case must be sworn by the infant and not by the 
guardian (o). 

The proper time to object to interrogatories, on the ground that 

(g) See p. 466, ante. It is not the practice for the application to be supported 
by affidavit, nor is any deposit required. As to the application for discovery 
generally, see title Discovery, Inspection and Interrogatories, Vol. XL, 
pp. 58 et seq, 

(h) Redfem v. Redfern t [1891] P. 139, 0. A. The Divorce Court hnd power 
to grant inspection ( Shaw v. Shaw (1862), 2 Sw. & Tr. 642 ; Pollard v. Pollard 
and Hemming (1864), 3 Sw. & Tr. 613 (under the Common Law Procedure 
Acts) ; Winscom v. Winscom and Plowden (1864), 3 Sw. & Tr. 380, at p. 383, n.) ; 
and see Noverre v. Noverre (1846), 4 Notes of Cases, 652; Doric// and Freeh v. 
Stubbington (1758), 2 Lee, 501. As to production of documents for inspection, 
see title Discovery, Inspection and Interrogatories, Vol. XI., pp. 67 
et seq, Por cases on the question of possession of documents, see ibid,, p. 85 ; 
Heed v. Langlois (1849), 1 Mac. & GK 627 ; Kearsley v. Philips (1883), 10 Q. B. D. 
36 ; D, v. D, (1911), 55 Sol. Jo. 331. 

( i ) Fusion v. Smith (1884), 9 P. D. 57 ; Harvey v. Lovekin (1884), 10 P. D. 
122, C. A. The Ecclesiastical Courts had power to administer interrogatories ; 
see Hare on Discovery of Evidence, 2nd ed., pp. 88, 89 (citing Dunn v. Coates 
(1738), 1 Atk. 288) ; Anon, (1752), 2 Ves. Sen. 452. The draft interrogatories 
must be produced to the registrar ; the answers are on oath; compare Ilooton v. 
Daily , [1907] 2 K. B. 18, C. A ; see also Redfem v. Redfem , supra , at p. 144 ; 
Chancery Amendment Act, 1852 (15 & 16 Viet. c. 86), ss. 12, 14, 19 ; 
Common Law Procedure Act, 1854 (17 & 18 Viet. c. 125), ss. 50, 51 (still 
effective as to divorce practice) ; and compare K. S. C., Ord. 31. As to applica- 
tion for leave to administer interrogatories generally, see title Discovery, 
Inspection and Interrogatories, vol. XI., pp. 92 et seq, 

(k) See p. 507, ante, 

(l) Evidence Act, 1869 (32 & 33 Viet. c. 68), s. 3 ; seo also King v. King 
(1850), 2 Bob. Eccl. 153; Swift v. Swift (1832), 4 Hag. Ecc. 139, 154. If 
both cruelty and adultery be alleged, interrogatories as to the communication 
of a venereal disease, as an act of cruelty, will not be allowed (E. v. E, 
(1907), 24 T. L. B. 78). In Schoolcraft v. Schoolcraft and Ruhmoor (1891), 
65 L. T. 794, although the wife seems, for some reason, to have denied 
adultery on oath in her answer, she was not thereby held to have forfeitod 
this protection. 

(m) Evans v. Evans , [1904] P. 378 ; which, however, does not seem to follow 
the dicta of Bowen, L.J., in Redfem v. Redfern y supra, 

(n) See D. v. D, (1909), 25 T. L. B. 411. 

(a) Redfem v. Redfem , supra. 
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they must necessarily criminate (p), is when swearing the answer, 
but this does not apply to questions as to adultery (3). 

1068. Notices to produce or to admit documents, including 
bankers’ books, must be served, where necessary (r), as in other 
divisions of the High Court (a), and the court will sometimes direct 
documents to be brought into the registry for its inspection, so that admit, 
it may decide whether an applicant ought to see them (6). 

(ii.) Inspection of the Person. 

1069. When a suit for nullity of marriage by reason of impotence Order, 
is in a position to be set down, application should be made on sum- 
mons to the registrar for an order for the appointment of medical 
inspectors (c) and for the hearing of the case in earner A {d). Per- 
sonal or substituted (e) service of the summons is necessary only if 

the respondent has not entered an appearance. 

The registrar appoints the two inspectors (/), but the petitioner’s Appointment 
solicitor pays their fees and arranges an appointment when they 
are sworn and the parties identified ( g ) separately. The registrar (/<) 
makes a minute of the proceedings. 

After the examination, which is carried out at any convenient Examination 
place, the inspectors make a report in writing, which is handed (t) aQ d report, 
to the registrar and filed, either side being able to obtain a copy. 

The refusal of a respondent to submit to inspection does not Refusal of 
prevent the progress of a suit ( k ), but in such case the registrar, inspection, 
before certifying that the papers are in order, requires to be satisfied 


Sect. 6. 

Prepara- 
tions for 
Trial. 


(р) Although no indictment lies at common law for adultery ( Galizard v. 
Bigault (1702), 2 Salk. 552), and there is no statute making it punishable, it 
exposes the guilty party to ecclesiastical punishment in theory at any rate ; 
compare Hehhert v. Purchas (1871), L. R. 3 P. C. 605. 

( 2 ) Harvey v. Lovehin (1884), 10 P. D. 122, 0. A., approving Allhusen v. 
Labouchere (1878), 3 Q. B. D. 654, C. A. 

(r) Case v. Case (1860), 2 Sw. & Tr. 65. The form of these is as in other 
Divisions. 

(a) See titles Banxeks and Banking, Vol. I., pp. 643 et seq. ; Practice and 
Procedure. 

(b) Pollard v. Pollard and Hemming (1864), 3 Sw. & Tr. 613 (application by a 
co-respondent, against whom damages claimed, to inspect letters from the 
respondent to the petitioner). 

(с) Under the ecclesiastical practice (Matrimonial Causes Act, 1857 (20 & 21 
Viet. c. 85), s. 22). 

(d) See p. 464, ante . 

(e) See p. 509, ante ; but in this case the order is made by the judge in 
chambers. 

(/) Originally each side had a right to nominate one (W. v. H falsely called 
W. (1861), 30 L. J. (P. M. & A.) 73 ; S ., falsely called E ., v. E . (1862), 31 L. J. 
(p. M. & A.) 164, 165, n. ; B. f falsely called C. t v. C. (1863), 32 L. J. (p. m. & 
A.) 135 ; and see note (h)> p. 471, ante h 

(g) B . v. 2?., [1901] P. 39; and see H., otherwise 0. t v. G. (1900), 69 L. J. (p.) 
120. 

(h) Or district registrar, if the parties are in the country. 

(t) Or posted from the country to him. 

(*) W. v. £., [1905] P. 231 ; 8. v.B., falsely called 8 . (1905), 21 T. L. R. 219. 
At one time the respondent’s absence from the country seems to have had this 
effect (T. v. M. y falsely called T. (1865), L. R. 1 P. & D. 31 ; B. v. L. (1869), 
L. R. 1 P. & D. 639) ; but see Sparrow v. Harrison (1841), 8 Curt. 16. 
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of service of the order (< l ). It seems that service must be again 
proved at the hearing, particularly in an undefended case. 

Sub-Sect. 2. — Arrangements far Hearing . 

(i.) Setting down Causes . Juries . Questions . 

1070. A case can only be set down for trial by the petitioner 
or, if he fail to do so within one month from the conclusion (m) 
of the pleadings, by either or any one of the respondents (»), on a 
certificate from the registrar that the papers are in order (o) ; and, 
when set down, notice thereof must be given to each party on the 
record (p). A copy of such notice is then filed and the case comes 
on in its tarn, unless the judge otherwise orders (q). 

1071. No summons for directions is necessary, but when the 
pleadings are concluded (?•), by issue being joined, or by a proceed- 
ing in default ($), the suit may be proceeded with as though 
a direction had been given for its hearing by oral evidence before 
a judge alone, or, if damages are claimed, with a common jury ( t ). 
Where no damages are claimed, the petitioner may at once set the 
suit down for hearing orally before a judge alone, unless, where 
questions of fact are raised, any party has successfully applied by 
summons for a trial by jury (a). 

1072. Any party to a petition for dissolution of marriage may 
insist on having contested ( b ) matters of fact tried by a jury (c), 
and damages must in all cases be ascertained by the verdict of a 


(l) Under a circular issued by the President (Sir Gorell Barnes) ; compare 
H., otherwise G., v. Q. (1900), 69 L. J. (p.) 120. 

( m ) Divorce Buie 205. 

(n) Ibid., 46. 

(o) Ibid., 206. The registrar will cause any irregularity to be corrected, or 
refer the matter to the judge, and any party objecting to the registrar’s 
decision may apply to the judge on summons to rescind or vary it. 

(p) Divorce Rules 44, 45. 

(?) Ibid., 47. 

(r) Compare Broadwood v. Broadwood and St. Albans (1864), 34 L. J. 
(p. M. & A.) 10; Gough v. Gough and Baynton (1863). 32 L. J. (p. M. & A.) 128 
(where petitioner allowed to set down before his particulars were filed). 

(a) Divorce Rules 20, 17, 18; and see p. 511, ante. An affidavit of search 
for appearance is necessary, even though service has been dispensed with 
( Cooke v. Cooke and Lucy (1859), 28 L. J. (p. & M.) 56). The affidavit must state 
not only a co-respondent’s name, but that he is the co-respondent ( Temple v. 
Temple and Laing (1861), 31 L. J. (p. M. & A.) 34); nor is it sufficient to refer 
to the indorsement (Rich v. Rich (1863), 32 L. J. (p. M. & A.) 77), or to a 
citation (Dicky. Dick (1863), 32 L. J. (p. M. & A.) 94, n.). 

(t) Divorce Buie 205 ; and see infra. 

(a) Ibid. It seems that an application for a common or special jury must be 
made by petitioner within fourteen days from the filing of the la>t pleading, 
failing which a respondent or co-respondent may apply ; see Divorce Buie 40. 

(b) But not in undefended cases where damages are not claimed, see Thompson 
v. Bourke , [1892] P. 244, C. A. 

(c) Matrimonial Causes Act, 1857 (20 & 21 Viet. o. 85), s. 28 ; see also ibid., 
ss. 37, 38 ; Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), ss. 104 — 
115; Juries Act, 1870 (33 & 34 Viet. o. 77), ss, 16 — 18, 24; and see p. 529 t 
post . As to juries generally, and the practice relating thereto, see title Juries. 
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jury, even if the suit be undefended (d) ; but, for the trial of facts 
in other suits or of demurrers ( e ) in the Divorce Division, the 
court may refuse or grant, on conditions ( / ), an order for a 
common, or special, jury, reserving questions of costs (g), or, 
apparently, it may order a jury though neither party desire it (A) ; 
and, if a wife obtain a special jury, the costs will not necessarily be 
allowed against her husband (i). 

1073. Questions for the jury, including an issue as to cruelty (7c), 
are briefly stated in writing by the petitioner’s solicitor and settled 
by the registrar ( l ) ; or, should a petitioner fail to deposit them 
for settlement (m), a respondent or co-respondent may do so (n). 
The party who has deposited the questions must deliver a copy of 
them, as settled, to opponents, who may apply to the judge (o) to 
alter or amend them, his decision being final ; and after eight days 
from such delivery or amendment the questions may be filed and the 
suit set down (p). 

Bills of exceptions, special verdicts, special cases and demurrers 
aro provided for {q) ; but these do not now appear to be of general 
practical utility. 

(ii.) Trial of Issues. Consolidation of Suits. 

1074. The court may direct issues to be tried, in any court 
of common law, either before a judge of assize in any county, or 
at the sittings for the trial of causes in London or Middlesex (r) ; 




Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 33. 

[ej Divorce Rule 67. Such trials of fact are set down like causes ; see Baker 
v. Baker (1880), 5 P. D. 142; compare R. S. 0., Ord. 25; Griffith v. Griffith 
(1864), 3 Sw. & Tr. 355. 

(/) Taylor v. Taylor (1863), 32 L. J. (p. m. & A.) 126. 

(g) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 36 ; see Marchmont 
v. Marchmont (1858), 1 Sw. & Tr. 228 (judicial separation); G . v. C . (1862), 32 
L. J. (P. M. & A.) 12 ; Bicketts v. Bicketts (1866), 35 L. J. (p. M. & A.) 92 (restitu- 
tion and nullity) ; Thompson v. Bourke , [1892] P. 244, C. A. (jactitation) ; 
Lowenfeld v. Lowen/dd , [1903] P. 177, 0. A. (act on petition) ; Bgves and Ryvcs 
v. A.-G . (1865), L. R. 1 P. & D. 23 ; Be Bouverids Petition (1862), 2 Sw. & Tr. 
548 ; Sackville-West v. A.-G., [1910] P. 143 (legitimacy declaration). 

(h) Batcliffe v. Batcliffe (1858), 27 L. J. (p. & m.) 60. 

(i) Scott v. Scott (1862), 32 L. J. (p. M. & A.) 40. 

(k) Notwithstanding Kretzschmar v. Kretzschmar and Beinecker (1859), 28 
L. J. (p. & M.), 128. 

(/) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 38 ; Divorce 
Rule 41. 

(m) Within fourteen days from the conclusion of the ploadings ; see note (r), 

р. 528, ante. 

(n) Divorce Rule 42. 

(o) Within eight days, or on the first summons day thereafter (ibid., 43). 

(p) Ibid., 44 ; and see p. 528, ante. 

(q) By the Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 39 ; and 
Divorce Rule 67 ; compare Common Law Procedure Act, 1852 (15 & 16 Yict. 

с. 76), ss. 46, 47, 48, 179, 184 ; Common Law Procedure Act, 1854 (17 & 18 Yict. 
c. 125), s. 32 ; Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 8. 25. 

(r) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 40. The object of 
this was to save expense ; see Hogg v. Hogg (1860), 32 L. J. (p. M. & A.) 209, 
and Snowball v. Snowball (1871), L. R. 2 P. & D. 263 (judicial separation); 
Bichardes v. Bichardes and Jones (1861), 30 L. J. (p. m. & A.) 48 (dissolution) ; 
but the procedure seems to have fallen mto disuse. 
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and where it is necessary for facts to be ascertained before the 
court can arrive at a decision on a subsidiary point, it is the 
practice for it to direct a separate issue to be tried in the Divorce 
Division (#). 

In proper cases, an order may be obtained from a j udge on a 
summons directing that the respective cases against a respondent 
and co-respondent or co-respondents be tried separately (a). This 
process is sometimes resorted to by a co-respondent in a case 
where a respondent has made statements against him. Such an 
order may be made conditionally on a co-respondent paying any 
extra costs thereby occasioned (b). 

Where there are cross-suits (c) on the file, it is (d) the practice for 
registrars, on the application of one party, to give notice to the 
others that the two suits will be tried together (e), unless there be 
some valid objection, but the order made is not a consolidation 
order in the sense understood before the Judicature Act, 1890 (/). 

(iii.) Cause Lists . Transfers . Striking Out 

1075* There are four separate lists, in one of which a suit, act on 
petition, or issue must be set down, this depending on whether 
it is to be tried by a judge sitting alone as (1) undefended, or 
(2) defended, or with (3) a common, or (4) a special jury. These 
cause lists, from which the rota of business is taken, are in charge 
of the clerk of the rules (g ) . 


(«) As in Evans v. Evans, [1904] P. 274 (question of legitimacy arising out of 
a petition for variation of settlements); mordaunt v. Mordaunt (1870), L. B. 
2 P. & D. 103, 109 (question as to lunacy of respondent, which arose out of a 
summons for time to answer). 

(a) Miller v. Miller and Fowler (1905), Times , 8th, 9th, 10th March, in which the 
issue as to the co-respondent's adultery was decided in his favour, and he was 
dismissed with costs. Afterwards, in Miller v. Miller (1907), Times , 23rd July, 
the respondent was found guilty on her own confession with the same co- 
respondent, and a decree nisi was pronounced ; and see Stone v. Stone and 
Appleton (1804), 3 Sw. & Tr. 608. 

( b ) As in B . v. 2?., IF. and 1\ (1898) (unreported), order by Gorell Barnes, J., 
in chambers, on 7th May, 1898, where the wife had not appeared, that the case 
against the co-respondent W. should be tried by a jury) ; and in Cox v. Cox 
(1871), L. B. 2 P. & D. 201, where the respondent and the second co-respondent 
had put in answers, and the case against them was ordered to be tried first on 
the second co-respondent’s undertaking. 

(c) See p. 515, ante . 

(a) For the former practice, see Osborne v. Osborne , Osborne v. Osborne and 
Martelli { 1863), 3 Sw. & Tr. 327 (same issues; wife’s suit stayed); Burroughs 
v. Burroughs (1862), 2 Sw. & Tr. 544 (wife’s suit for restitution tried before 
husband’s for dissolution; but judgment reserved till verdict of jury in 
husband’s suit). 

(e) Rippingall v. Bippingall and Delacour , Hipping all v. Bippingall (1870), 24 
W. B. 967. 

(/) 53 & 54 Yict. c. 44, s. 5 ; see Furbes-Smith v. Forbes-Smiih , [1901] 
P. 258, 266, O. A. ; compare Be Swire, Mellor v. Swire (1882), 21 Oh. D. 
647, O. A. ; Be McRae , Forster v. Davis ; Norden v. McRae (1883), 25 Oh. D. 
16, O. A. 

(g) This official sits in the Boyal Courts of Justice, Boom 646. The official 
shorthand writer, who records all evidence verbatim , acts as unpaid assistant to 
him. Before the beginning of each term a card is published indicating the dates 
on which it is intended that these four lists and other business of the court shall 
be dealt with by the judge who is occupied with divorce business, and also by the 
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1076. When a suit or other proceeding has been stayed for security 
for costs (/*), or has been placed in a fifth list, called the reserved 
list, for this or other reason (i), as soon as the stay is removed 
notice should be given to the clerk of the rules, so that the case 
may be replaced in one of the four lists for trial, but, unless there 
are special circumstances, no case will be heard until ten days after 
its restoration to such list ( k ). Early in each Michaelmas sittings, 
all cases which have been in the reserved list for twelve months are, 
after notice to the parties or their solicitors, called over in court 
and struck out in the absence of successful application to the 
contrary (i). 

To obtain the transfer of a case from one list to another, or its 
postponement, application must be made to the judge (w), either 
by consent or on notice to the other side. Notice of readiness to 
proceed with a part-heard cause is given to the clerk of the rules. 

Sub-Sect. Evidence. 

(i.) In General . Privilege . 

1077. The rules of evidence in force in the superior courts and 
in the Court for Divorce and Matrimonial Causes existing (n) in 
October, 1875, subject to subsequent statutory alteration, prevail 
in the Divorce Division. This Division is, therefore, as regards 
oral evidence, in the same position as the other Divisions of the 
High Court (o), and this applies also to questions of privilege (p). 
It seems that in undefended cases copies of letters to a respondent, 
whereof no notice to produce has been served, may be admitted in 
evidence (q). 

1078. On a party taking the necessary prcecipe to the registry (r), 
the court issues, under seal, writs of subpoena ad testificandum or 
subpoena duces tecum , containing any number of names (*), which 
can be served in any part of Great Britain or Ireland (f), with the 

Admiralty judge, when at liberty. No notice of impending trial is given, and 
parties must ascertain the date for themselves. 

{li) See p. 525, ante , 

(/) Such as a commission ; see p. 535, post . 

(&) Compare Divorce Eule 48. 

(/) Supported by affidavit if necessary. 

(m) Or to the registrar, if the case be not yet printed in the judge’s list. 

(n) Compare p. 468, ante , and see the Matrimonial Causes Act, 1857 (20 & 21 
Viet. c. 85), ss. 48 (repealed by the Statute Law Eevision Act, 1892 (55 & 56 
Viet. c. 19), 50). 

(o) See Judicature Act, 1S75 (38 & 39 Viet. c. 77), s. 20, and p. 533, poet. 
As to evidence generally, see title Evidence, Vol. XIII., pp. 415 et seq. 

( p ) But a petitioner in a suit for divorce may be asked, it seems, in cross- 
examination whether she did not at first instruct her solicitor to seek restitution 
( Maccann v. Maccann (1862), 3 Sw. & Tr. 142) ; see pp. 473, 479, ante . 

(i q ) Case v. Case (1860), 2 Sw. & Tr. 65 ; compare Neeld v. Neeld (1831), 4 Hag. 
Ecc. 263, 267 ; Croft v. Croft (1830), 3 Hag. Ecc. 310, 317 ; Crewe v. Ur ewe (1800), 3 
Hag. Ecc. 123, 125 ; Codrington v. Codrington and Anderson (1865), 4 Sw. & Tr. 63. 

(r) Divorce Eule 109 ; but not now on parchment. 

(s) Usually three or less ; and see, generally, title Evidence, Vol. XUI. 9 
pp. 577 et seq . 

(t) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), 8. 49 ; Attendance of 
Witnesses Act, 1854 (17 & 18 Viet. c. 34), & 1 ; Judicature Act, 1884 (47 & 48 
Viet. c. 61), s. 16. 
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1079. The parties to any proceeding instituted in consequence (d) 
oi adultery, and the husbands and wives of such parties, are com- 
petent to give evidence therein ; but no witness, whether a party or 
not, is liable to be asked (c), or is bound to answer, any question 
tending to show that # he or she has been guilty of such (/) 
adultery, unless the witness shall have denied, in the same pro- 
ceeding, his or her alleged adultery (g), and such denial lays him 
or her open to be cross-examined as to other acts of adultery (A). 
It seems also that this protection can be enjoyed by a spouse 
who brings a suit for nullity on the ground of impotence and is 
met by a cross-suit for dissolution on the ground of adultery (i) ; 
but apparently it does not apply to an issue arising out of, and 
tried subsequently to, a decree of dissolution (A). 

1080. Where there are contested counter-charges of adultery 
against a petitioner, it is the usual practice, so as to gain the 
advantage described, not to obtain a denial of them in chief ; 
but, if a sufficient case is afterwards made out, to recall him or her 
with witnesses to disprove it, to be examined and cross-examined ( l ) ; 


(a) See note (f), p. 531, ante. 

\b) See Bland v. Bland (1875), L. It. 3 P. & D. 233. 

fc) Divorce Buie ISO, which abolished fresh subpoenas for each sittings. 

\d) It seems that restitution suits are not so instituted ; see Blackborne v. 
Blackborne (1868). 37 L. J. (l*. & M.) 73. 

(e) These words are not surplusage ; the judge will prevent questions boing 
put to a witness, who might havo to refuse to answer them one by one (tlclble- 
thwaite v. HMlethwaite (18691, L. It. 2 P. & D. 29). It is the practice to 
inquire of accused persons wno are not parties whether they desire to give 
evidence ; compare Fisher v. Fislier (1860), 30 L. J. (r. M. & A.) 2^. 

(/) It seems that this word must be read somewhere into the section, if the 
obvious intention of the legislature is to bo carried out. The persons to he 
protected are the parties to the suit and those who might become parties (seo 
p. 507, ante); and see Hall v. Hall (1909), 25 T. L. B. 524: M. v. D. (1885), 10 
P. D. 175. 

(</) Evidence Further Amendment Act, 1869 (32 & 33 Yict. c. 68), s. 3; and 
see Buck v. Buck and Croft , [1911) P. 90 (questions tending to show adultery 
put to test wife’s evidence on tlio issues of conduct conducing and connivance). 

(^) Brawn v. Brown (1874), L. B. 3 P. & D. 198, whi- h laid this down as to 
acts changed in the pleadings ; but Cowley v. Cowley (1897), Times , 20th, 21st, 
29th January, 2nd, 3rd February, went further, the respondent being asked 
about, and admitting, acts not charged, hut afterwards added by amendment ; 
and compare Codriuyton v. Codrington and Anderson (1865), 4 Sw. & Tr. 63; 
though Babbage v. Babbage and Manning (1870), L. B. 2 P. & D. 222, seems 
an authority to the contrary. In Mawford v. Mawford (1866), 15 L. T. 217, a 
wife was granted a decree, although she declined to say if she was then pregnant 
by a groom. 

f i) S. v. S [1907] P. 224 ; but see, contra, M. v. D. (1885), 10 P. D. 175. 
fc) See note (m), p. 626, ante. 

JO Jackman v. Jackman (1889), 14 P. D. 62 ; but if the allegation is denied in 
chief and the petitioner is cross-examined thereon, the calling of witnesses in 
support of the denial cannot be postponed to the evidence in support of the 
charge. 
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and it is sometimes convenient to adopt a similar conrse as to 
counter-charges of cruelty (m) ; but only evidence in rebuttal may 
be given by the petitioner when recalled. 

1081. Neither husband nor wife can be compelled to disclose a com- 
munication made to him or her by her or him d uring marriage (n), 
and a party who examines a witness is not entitled to prove a 
former contradictory statement made by such witness (o), nor, where 
a respondent or a co-respondent gives evidence hostile to the other, 
unless cross-examination of one by the other be permitted, should 
such evidence be admitted as against the other ( p ). The answers of 
a party cross-examined as to credit, on matters not in issue, are 
conclusive ( q ), and a wife, who has made a confession which is not 
believed nor acted on by her husband (r), cannot be cross-examined 
on behalf of the man against whom she made it, if he is not a party 
to the suit (8). 

(ii.) Vivd Voce Evidence. 

1082. All witnesses (t) are usually, if possible, sworn and 
examined orally in open court (a) ; and the evidence of a petitioner 
must be produced at the hearing ; but where, in an undefended 
case, he can speak to nothing but the marriage, persons who were 
present may, in his unavoidable absence, be permitted to prove it ( b ). 
In petitions for nullity, except on the ground of impotence, the 
marriage must be strictly proved (c). In addition to the evidence 
of the petitioner, the production of a regular certificate of a marriage 
is usual, but not essential (d). 

1083. Identity ( e ), which is a question of fact when proof thereof 
is necessary, must be strictly, although it may be circumstantially (/) 


(?n) The late Mr. Inderwick, K.C., did so in Williams v. Williams and 
Oazzard (1897); see t Times , 30th October, 1st, 3rd, 4th November. 

(ft) Evidence Amendment Act, 1853 (16 & 17 Viet, c. 83), s. 3; and see 
Cowley v. Cowley (1897), Times, 20th, 21st, 29th January, 2nd, 3rd February. 

(o) Ryberg v. Ryforg and Smith (1863), 32 L. J. (p. M. & A.) 112; and see 
Common Law Procedure Act, 1854 (17 & 18 Viet . c. 125), s. 23; and title 
Evidence, Yol. XIII., p. 573. 

(p) Allen v. Allen , [1894] P. 248, O. A., doubting Olennie v. Glennie and 
Bowles (1863), 3 Sw. & Tr. 109, 110, n. 

(g) Baker v. Baker (1863), 3 Sw. & Tr. 213. 

f r) As in Edwards v. Edwards , [1897] P. 316. 

fs) Edwards v. Edwards and Wilson (1899), Times , 17th, 20th June. 

\t) As to police witnesses in divorce proceedings, see Stephenson v. Stephenson 
and Jackson (1897), Times, 28th October. 

(a) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 46. 

(5) Nicholson v. Nicholson and Fairley (1892), 6S L. T. 28. 

(c) Nokcs v. Milward, (1824), 2 Add. 386; and compare G. v. G., falsely called' 
E . (1908), 25 T. L. K. 328, 0. A. 

(cl) See Woods v. Woods (1840), 2 Curt. 516. See further, as to proof of 
marriages, pp. 311 et seq., ante . 

(e) Particularly of a respondent. As to identity of a co-respondent, against 
whom neither damages nor costs are claimed, seo Duff v. Duff and Lindsay 
[1888] W. N. 74. 

(/) Rooker v. Booker and Newton (1863), 3 Sw. & Tr. 526. See also Frith v. 
Frith, [1896] P. 74 ; Dawson v. Dawson and Reilly (1907), 23 T. L. R. 716 (photo- 
graphs are seldom accepted in evidence unless supported by the handwriting 
of the original of the portrait) ; and see title Evidence, Yol. XIII., p. 565. 
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proved ( g ), and it is usual for the petitioner (i h ), or some one who 
knows him or her and the respondent as man and wife, to go with 
the proposed witness to make sure that the person as to whom the 
evidence is to be given is the respondent. 

The court does not compel a respondent to attend for identifica- 
tion (t), except possibly in a case of nullity on the ground of 
bigamy (A:). The fact that an appearance has been entered to a 
citation does not establish the identity of the person served (/) ; 
though the affidavit of service is generally accepted as evidence of 
the fact by the court, where no question of identity (in) is raised. In 
an undefended suit for nullity on the ground of impotence, however, 
the identity of the persons medically examined, although it has 
already been ascertained at the registry, should also be proved in 
court (w). 

(iii.) Affidavits , Affirmations , and Declarations . 

1084. Parties may (o) verify their respective case3 wholly or in 
part (p) by affidavit (q ) ; but unless the order (r) so to prove a case 


(g) Especially where bigamy is alleged ( Searle v. Price (1816), 2 Hag. Con. 
187), and in undefended cases; though, where the King’s Proctor charges a 
petitioner with adultery, the court is inclined to assume his identity unless it is 
refuted (Flulse v. Hulse (1871), L. B. 2 P. & D. 357); see also Cobbe v. Qarston 
(1841), Milw. 529. 

(A) The refusal to accept his evidence (as in Harris v. Harris and Milton 
(1870), L. B. 2 P. & D. 77) is not now common. 

(t) Hoolee v. Hooke (1858), 28 L. J. (p. & M.) 29 ; and compare Pollack v. 
Pollack , and Deane, and Macnamara (1862), 2 Sw. &Tr. 648 ; see, however, Lloyd 
v. Lloyd (I860), L. R. 1 P. & D. 222; Sykes v. Sykes and Smith (1868), 38 
L. J. (P. & M.) 12. 

(&) Enticknap v. Mice (falsely called Enticknap) (1865), 4 Sw. & Tr. 136. 

( l ) Deane v. Deane (1858), 1 Sw. & Tr. 90. 

(m) Goldsmith v. Goldsmith , Dalrymple , Nicvlls and Wooley (1862), 31 L. J. 
(p. M. & A.) 163, contra , is not now followed. 

(n) H., otherwise G., v. G. (1900), 69 L. J. (p.) 120 ; and compare p. 527, ante. 

(o) Adams v. Adams and Guest (1873), 29 L. T. 699, and Ling v. Ling and 
Croker (1858), 1 Sw. & Tr. 180 (dissolution) ; Burslem v. Burslem (1892), 67 
L. T. 719 ; Bailey v. Bailey and Hodgson (1909), Times, 14th January. 

(p) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 46 ; though the 
deponent is subject to be cross-examined thereon and thereafter to be re- 
examined orally in open court (compare B. S. 0., Ord. 38, r. 1). Leave is now 
practically never given except where there is no defence, or on an act on 
petition, as to which see p. 311, ante . As to the filing of affidavits and as to 
cross-examination, see Divorce Buies 51, 55, and as to filing of affidavits in 
undefended cases, ibid., 188. 

(5) As in March v. March (1858), 28 L. J. (p. & M.) 30 ; and Macartney v. 
Macartney (1866), L. B. 1 P. & D. 259 (both cases of bigamy with adultery; on 
the ground of expense) ; B. (falsely called G.) v. C. (1863), 32 L. J. (p. M. & A.) 
135 (wife’s evidence 01 husband’s impotence) ; Ford v. Ford (1867), 36 L. J. 
(p. & M.) 86 (wife’s evidence in her restitution suit) ; Burslem v. Burslem , supra 
(respondent nusband in America ; evidence of bigamy and adultery ; to save 
expense of commission); Ex parte Hobson (1894), 70 L. T. 816 (petitioner, an 
engine driver at Kimberley, South Africa, allowed to prove marriage and 
cohabitation) ; M'Kechnie v. M l Kechnie (1859), 1 Sw. & Tr. 550 (proof of a 
marriage in Scotland by the minister and petitioner’s father and brother, who 
were present); Cooper-King v. Cooper-King, [1900] P. 65 (evidence, by former 
Governor of Hong Kong, of validity of a marriage there) ; Roberts v. Brennan , 
[1902] P. 143 (affidavit of A.-G. of Isle of Man). As to swearing of affidavits 
in Germany, see In the Goods of Fawcus (1884), 9 P. D. 241, 

(r) Obtained on summons ; see p. 467, ante, 
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be drawn up, it seems that the proceedings would be irregular (s). 
The affidavit which is filed in verification of a petition (t) will not 
be admitted as evidence at the hearing, nor one filed in a Chancery 
suit (a). 

Every affidavit must be correctly entitled in the cause (b), drawn 
in the first person, and properly stamped (c). The Divorce Rules 
also contain provisions as to the description and address of the 
deponent (d) or deponents (c) ; as to interlineations, alterations and 
erasures (/) ; as to blind or illiterate deponents (g ) ; as to swearing 
before a party or his solicitor or the latter’s partner, clerk, or 
agent Qi) ; and as to filing out of time (i). 

The practice as to what a deponent may state of his own know- 
ledge or otherwise follows that in the other Divisions of the High 
Court ( k ). 

The foregoing provisions also apply to affidavits (/) other than 
those for use at trial (?/i), and also, where applicable, to affirma- 
tions^) and declarations (o). 

(iv.) Commissions . Letters of Request . 

1085. Where a witness is out of the jurisdiction (p), or for other 
reasons (g), the court may order a commission to issue, with a stay 
until it is returned, for his or her examination on oath upon 


'*) Webb v. Webb (1862), 32 L. J. (p. M. & A.) 63. 

\t) See p. 497, ante . 

(a) Deane v. Deane (1858), 1 Sw. & Tr. 90, and Studdy v. Studdy (1859), 28 
L. J. (p. & m.) 105. 

( b ) Sutherland ( falsely called Cromie) v. Cromie (1863), 3 Sw. & Tr. 210 (an 
affidavit, headed only “Sutherland v. Cromie,” rejected) ; compare R. S. C., 
Ord. 38, r. 2 ; and see note ( h ), p. 497, ante . 

(c) Divorce Rules 138, 144; compare R. S. 0., Ord. 38, rr. 7, 15, and title 
Evidence, Yol. XIII., p. 625. 

( d ) Divorce Rule 138 ; compare R. S. C., Ord. 38, r. 8, aud title Evidence, 
Yol. XIII., p. 625. 

(e) Divorce Rule 139; compare R. S. C., Ord. 38, r. 9, and title Evidence, 
Yol. XIII., p. 625. 

(/) Divorce Rule 140; compare R. S. C., Ord. 38, r. 12, and title Evidence, 
Yol. XIII., p. 626. 

(0) Divorce Rule 141 ; compare R. S. C. f Ord. 38, r. 13, and title Evidence, 
Yol. XIIL, p. 627. 

(7i) Divorce Rule 142 ; compare ibid. t 143 ; R. S. C., Ord. 38, it. 16, 17, 
and title Evidence, Yol. XIII., p. 628. 

(1) Divorce Rule 145 ; compare R. S. C., Ord. 38, r. 18, and title Evidence, 
Yol. XIIL, p. 629. 

(It) Compare R. S. C., Ord. 38, r. 3, and title Evidence, Yol. XIII., pu 
625. 


(/) In spite of an agreement before a registrar to have no evidence except by 
affidavit, the court may permit such evidence to be supplemented by oral 
evidence (R. v. B . (1907), 51 Sol. Jo. 430). 

r ra) See p. 466, ante , and the practice generally. 

*n) Compare the Interpretation Act, 1889 (52 & 53 Yiot. c. 63), s. 3. 

*o) Divorce Rule 146 ; and see title Evidence, Yol. XIII., pp. 590 et seq. 

See p. 468, ante , but an application (before 1858) of a wife, found guilty 
of adultery, for a commission to India etc. to prove condonation was rejected 
(Campbell v. Campbell (1857), 3 Jur. (n. 8.) 845). As to evidence out of court 
generally, see title Evidence, Yol. XJH., pp. 609 et seq. 

(q) E.g. t likely to disappear (Coohe v. Cooke and Quaile (1859), 2 Sw. & Tr* 
50), 
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interrogatories (r) or otherwise (s). The application is made by 
summons, unless the case is undefended ( t ), and is supported by an 
affidavit by the solicitor stating that the witness is necessary and 
material. The application may be made after issue has been 
joined (a), or as soon as the time for appearance (b) has expired, and 
in proper cases even before the citation has been served (c). Undue 
delay in applying may defeat the application (d). The commission, 
which is addressed to some one agreed on by the parties or nomi- 
nated (e) by the court, is drawn up by the applicant, and a copy 
delivered two clear days before the commission issues under 
seal to each party entitled to cross-examine. Any such party may 
apply to alter or amend it (/), or may apply by summons to join 
in a commission and examine witnesses (g), in which case the 
commission does not issue till the registrar so directs (h). 

1086. The procedure is similar to that under the Buies of the 
Supreme Court (i). The evidence is usually taken in narrative 
form, and, by consent, a shorthand writer may be employed, but he 
should not be appointed commissioner (A:). The depositions are 
handed personally or sent by post to the senior registrar at 
Somerset House. 

1087. Where an order has been made, on undisputed grounds, tc 
take the evidence of a witness resident abroad, the court may 
assume, when the evidence is tendered, that the witness is still 
abroad ( l ), but, if the order was founded on illness or temporary 
absence, strict proof of the inability to secure the witness’s attend- 
ance must be given (m). The misdirection of a commission need 
not prevent the evidence obtained being used (n). 


(r) This method is not now resorted to. 

(a) Under the Evidence on Commission Act, 1831 (1 Will. 4, c. 22) ; see the 
Matrimonial Causes Aot, 1857 (20 & 21 Viet., c. 85), s. 47, repealed by the 
Statute Law Revision Act, 1892 (55 & 56 Yict. c. 19), and title Evidence, 
Yol. Xm., pp. 609 e< tea. 

(t) Divorce Rule 132, but often by summons, even if the case is undefended, 
and if a case is in progress, to the judge in court. 

(а) Shaw v. Shaw (1862), 31 L. J. (r. M. & A.) 95 ; Stone v. Stone and Appleton 
(1865), 13 W. R. 414 (usually one name at least is given). 

(б) Fitzgerald v. Fitzgerald (1863), 3 Sw. & Tr. 397 ; Shaw v. Shaw (1862), 
2 Sw. & 5 t. 642 ; Stone v. Stone and Appleton (1862), 31 L. J. (p. M. & A.) 136. 

(c) Brown v. Brown (1864), 33 L. J. (p. M. & A.) 203 ; Orihhon v. Orihhon 
(1907), 24 T. L. R. 160. 

(d) Stone v. Stone and Appleton, supra ; or want of sufficient notice ( Fitzgerald 
y. Fitzgerald, supra). 

(e) Divorce Rule 133. In an undefended case the applicant does not nominate 

! Cooke v. Cooke and Quaile (1859), 2 Sw. & Tr. 50 ; Lodge v. Lodge and Smythe 
1863), 32 L. J. (p. M. & A.) 93). 

(/) Divorce Rule 134. 

(a) Ibid., 135. 

\h) Ibid., 136 ; for an old case of cross-suits, see Osborne v. Osborne, Osborne 
v. Osborns and Martelli (1863), 3 Sw. & Tr. 327. As to security for the costs of 
a commission, see p. 525, ante. 

(t) Compare R. S. O., Ord. 37, founded largely on the Evidence on Commission 
Act, 1831 (1 Will. 4, c. 22) ; and see title Evidence, Yol. XIII., p. 609. 

(/c) BichneU v. Bicknell, [1908] W. N. 97, 0. A. 

:I) Pollack v. Pollack, Deans, and Macnamara (1861), 30 L. J. (P. M. & A.) 183. 
[m) Mills v. Mills (1861), 30 L. J. (p. M. & A.) 183. 

(n) Wilson y. Wilson (1883), 9 P. D. 8, 0. A. 
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1088. If it be undesirable to issue a commission (o), letters of 
request ( p) signed by the President may be issued seeking the 
assistance of a foreign court, through the Foreign Office, which 
requires security for its expenses. Such a course is, however, 
attended with grave delay, expense and inconvenience ( q ). 

(v.) Examination of Witnesses within the Jurisdiction. 

1089. If a witness who is within the jurisdiction is ill or other- 
wise unable to attend, the court may order an examination on oath, 
upon interrogatories, or otherwise, before an officer of the court or 
other person. The application is made in manner similar to that 
for a commission (r), and the examination is usually vivd voce , and 
before some one agreed on by the parties or nominated by the 
court (a). Those entitled to cross-examine must usually have four 
clear days’ notice of the time and place appointed ( t ). 

Sect. 7. — Disposing of Cause Lists . 

Sub-Seot. 1 . — Without Hearing or Trial . 

(i.) By Abatement on Death of Parlies, 

1090. The death of the petitioner or the respondent (a) before 
decree absolute causes a suit to abate altogether ( b ), and if a 
petitioner die after such decree, his executor cannot be made a 
party to continue a petition for variation of settlements, where 
there are no children, as against the respondent (c). If a 
co-respondent dies before the hearing, the petitioner must move to 
6trike out his name ( d ). If he dies before decree absolute, and before 

— — — — — — — ■ — m mm i ■ — ■ — — i n ■ > ■■■■■ i i ■ i 

(o) Compare p. 509, ante (Germany, Spain and Switzerland are countries in 
point). 

( p ) See Divorce Buies 132 — 137 ; compare B. S. 0., Ord. 37, r. 6a ; see the 
Evidence on Commission Act, 1831 (1 Will. 4, c. 22), as to mandamus to Indian 
and colonial judges, and generally, title Evidence, Vol. XIII., p. 611. 

(?) See Hitchins v. Hitchins (1866), 35 L. J. (p. & M.) 62, where evidence so 
taken was allowed to be read, although a French judge, neither agent objecting, 
had only put such questions as he thought fit. 

(r) Divorce Buie 129 ; and see p. 536, ante . 

(a) Divorce Buie 130. 

It) Ibid., 131. 

(a) But not in the case of the death of a respondent where there is a claim 
for damages ( M . v. M. and A. (1910), 26 T. L. B. 305). 

(b) Brocas v. Brocas (1861), 2 Sw. & Tr. 383 (death of husband before hearing ; 
evidence produced to registrar) ; Schenclc v. SchencJe (1908), 24 T. L. B. 739 
(executor of wife who died before hearing, after obtaining orders for alimony 
pendente lite and costs, cannot become a petitioner) ; Grant v. Grant and 
Bowles and Pattison (1862), 2 Sw. & Tr. 522 (guardian of children cannot inter- 
vene to make decree absolute, so as to vary settlements) ; Stanhope v. Stanhope 
(1886), 11 P. D. 103, O. A. (petitioner’s executor cannot intervene to make 
decree absolute, so as to defeat respondent’s rights under a will) ; Bevan 
v. McMahan and Bevan (falsely called M' Mahon) (1859), 2 Sw. & Tr. 58 (father’s 
suit for nullity of daughter's marriage ; on his death his widow and executrix 
could not continue); and see, generally, title Executors and Adminis- 
trators, Yol. XIV., pp. 228 et seq. 

(c) Thornson v. Thomson , [1896] P. 263 ; and see title Executors AND 
Administrators, Vol. XIV., p. 229. Unless the fact of death be strictly 

f roved, the decree will be made absolute {Bering v. Dering (1868), L. B. 1 
►. & D. 531). 

(d) Walpole v. Walpole and Chamberlain , [1901] P. 86 ; Sutton v. Sutton 
and Peacock (1863), 32 L. J. (p. M. & A.) 156, 
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the time named to bring in the damages awarded, no order can bo 
made on hie executor (who cannot be made a party) in the Divorce 
Division ; nor can the order made on the deceased be altered (e) 
unless he died after agreeing to pay the costs by instalments (/) * 
Where a respondent husband dies before the hearing, the 
court may give the widow her costs up to the amount in court 
and hia executor may attend the taxation (g). Where a petitioner 
dies after decree absolute, his executor can enforce an order for 
costs ( h ). 

(ii.) By Stay of Proceedings. 


1091. At any time after the commencement of proceedings for 
restitution of conjugal rights, the respondent, if willing to return, 
may apply by summons to the registrar for an order to stay the 
proceedings; and, on proof of return (i), the petition may be dis- 
missed, though, where the wife is petitioner, only after payment of 
her taxed costs (k). 

1092. If the name of the co-respondent be omitted from the 
printed list, or if a previous petition against the wife which has 
been struck out remains on the hie, the suit will be stayed till 
these matters are adjusted ( l ). So, too, where a husband disobeys 
an order to pay alimony or costs pendente life to his wife, she 
may apply to have the petition dismissed (in), or to have the suit 
stayed (n) : a husband’s suit may be stayed if alimony (ordered in 
his wife’s cross-suit) be in arrear (o) ; or after a disagreement of the 
jury until the wife’s costs of the first and second trial have been 
paid or secured (p), and, a fortiori, if, after a husband’s suit has been 
dismissed, he brings a fresh one in which the charges overlap (q). 

1093. The court, however, may refuse a stay in the following 
cases : — 

Where the wife or husband, not having paid the costs of one suit, 
brings another for a different cause of action (?•) ; 


(e) Brydges v. Brydges and Wood, [1909] P. 187, C. A. It does not seem to 
have been submitted in this case that, although It. S. 0., Ord. 42, r. 26, does 
not apply, Consolidated Order XXIX., r. 2, its predecessor, might do so ; 
compare also R. S. C., Ord. 17, r. 4, with the Common Law Procedure Act, 
1852 (15 & 16 Viet. c. 76), ss. 135 — 142, and with Consolidated Order XXXII., 
made under the Chancery Amendment Act, 1852 (15 & 16 Viet. c. 86), s. 52. 

(/) Waddell v. Waddell, [1892] P. 226. 

(g) Cunningham v. Cunningham (1897), 77 L. T. 405. 

(h) Ilawhs v. Hawks (1876), 1 P. D. 137 ; Attorneys’ and Solicitors’ Act, 1870 
(33 & 34 Viet. c. 28), s. 19. 

(i) Divorce Rule 176; compare Crothers v. Crothers (1868), L. B. 1 P. & D. 568. 

(&) Cooper v. Cooper (1864), 3 Sw. & Tr. 392 ; Dixon v. Dixon (1871), L. B. 2 

P. & D. 253; Divorce Buie 193 (1875). 

(l) Onalow v. Onslow , Jones and Campbell (1889), 60 L. T. 680. 

(m) Curtis v. Curtis (1868), 38 L. J. (p. & Jm.) 9 ; but not if the delay has 
occurred through the wife’s laches {Bridgman y. Bridgman and Puckrin (iS69), 
20 L. T. 87). 

( n ) Curtis v. Curtis , supra ; P. v. P. and T. (1910), 26 T. L. B. 607 ; but post- 
ponement is not granted ex parte {Hepworth v. Hepworth (1861), 2 Sw. & Tr. 414). 

(o) P. v. P. and T., supra . 

(p) Kemp- Welch v. Kemp-Welch and Crymes , [1910] P. 233, C. A. ; Joseph v. 
Joseph and Burnhill (1897), 76 L. T. 236. 

(o) Sanders v. Sanders , [1911] W. N. 46, 0. A., overruling Ycatman v. Yeatman 
and Bummell (1869), 39 L. J. (p. & M.) 37. 

(r) Abdy v. Ahdy (1896), 12 T. L. It. 524. 
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Pending the wife’s appeal as to her answer being taken off the Sect - 7 - 
file (*) ; Disposing 

By reason of a husband not paying extra costs (t) ; of Cause 

Where there is a substantial question of estoppel by deed (u) ; kists . 

In a wife’s suit for restitution of conjugal rights or for judicial 
separation, where her husband’s petition for dissolution is 
pending abroad (though, in this case, not for want of juris- 
diction) (v). 


(iii.) By Dismissal for Want of Prosecution . 

1094 . Where a suit is not duly prosecuted, the petitioner should Dismissing 
lie called upon to show cause why it should not be dismissed ; but Buit * 
it will not be dismissed as against the co-respondent only (x). 

A petition may be dismissed ( y ) in the following cases : — 

If a petitioner gives notice of abandoning his petition, and takes 
no further steps (a) ; 

If, when a case is called on for hearing, no one appears to 
support the petition (b) ; 

Where the allegations in a petition for dissolution of marriage 
are only sufficient to support a prayer for judicial separation, 
and the petitioner refuses ( c ) to amend. 

But a petitioner cannot have a petition dismissed without notice 
to the respondent ( d ); though, if the procedure be formal and in 
order («), a wife will not successfully resist her husband’s applica- 
tion for dismissal, on his paying all her costs, even if she has 
filed a petition for alimony pen dente lite (/). 

The application to dismiss is by summons^), and when an order 
has been made for dismissal of a petition on payment of costs, the 
cause remains in the list until the registrar, on proof that the costs 
have been paid, orders its removal (h). 

7s) Wilson v. Wilson (1871), L. R. 2 P. & D. 292. 

(t) Keane v. Keane (1873), L. R. 3 R. & I). 52. 

(/f) Marshall v. Marshall (1879), 5 P. I). 19. In this case not even a temporary 
stay is granted. 

(v) Thornton v. Thornton (1886), 11 P. I). 176, C. A.; Von Eckhardsttin v. 

Fo/i Eckhardstein (1907), 23 T. L. R. 539, 593, 0. A. ; and compare p. 591, post. 

(r) Gold v. Gold (1908), 52 Sol. Jo. 715 ; Hancock v. Hancock and Smith 
(1867), L. R. 1 P. & D. 334. 

(?/) Desmarest v. Desmarest (1861), 31 L. J. (p. M. & A.) 34 ; Potts v. Potts 
and Bateman (1862h 32 L. J. (p. M. & A.) 32 ; if the court is satisfied that the 
petition will not he proceeded with [Bound v. Bound , Ginn v. Ginn (1869), 

20 L. T. 87). 

(a) Symons v. Symons and Pike (1862), 2 Sw. & Tr. 435. 

(b) See p. 541, post. • 

(/•) Bowley v. Rowley (1865), 4 Sw. & Tr. 137. 

(*/) Lutwyche v. Lutwyche and Cox (1859), 28 L. J. (p. &m.)56; Ryder v. 

Pyder (1861), 30 L. J. (p. M. & A.) 164; Troward v. Troward (1884), 32 
W. IL 864 (reconciliation after decree nisi ; decree rescinded on wife’s motion) ; 
compare Lewis v. Lewis (1861), 2 Sw. & Tr. 394 (a similar case, where the court 
refiisod to dismiss, but by consent granted a stay). 

(r) Stuart v. Stuart (1862), 3 Sw. & Tr. 219. 

( f) Twisleton v. Twisleton (1872), L. R. 2 P. & D. 339 ; but see Southern v. 

Southern (1890), 62 L. T. 668 ; and compare P. v. P. and T. (1910), 26 T. L. R. 

607. 

Slater v. Slater and Bolderson (1900), 69 Ii. J. (p.) 48. 

Divorce Rule 193 ; and see Warwick v. Warwick (1901), 85 L. T. 173. 



540 


Husband and Wife. 


Sect. 7. 

Disposing 
of Came 
Lists. 

Withdrawing 

petition. 


Compromise, 

when 

enforced. 


1095. In a technical sense, a petition cannot be withdrawn (i), 
for, once on the file, it mast remain there ( k ) ; bat the word is 
often used to imply dismissal or the stay of all proceedings. If the 
parties to a suit have become reconciled and have agreed that the 
petition shall be withdrawn, the fact that the necessary steps have 
not been taken will not prevent the court from carrying out their 
intention, should one of them seek to revive the suit after a long 
interval (l). 

(iv.) By Compromise. 

1096. The court will recognise a settlement of differences (m), 
and an agreement of compromise entered into is valid (»), and 
may(o) be made an order of court (p), or may be enforced in the 
Chancery Division (q). But if, in consideration of an agreement to 
secure money to a petitioning husband, a suit be allowed to be 
dismissed, the agreement, being against public policy, will not 
be enforced (r). Nor will an agreement by a husband to pay his 
wife’s taxed costs on her withdrawing her counter-charges be 
upheld, if he has himself committed such adultery as the court 
cannot excuse (s). 

The costs of a compromise or of a deed of separation are not 
included in costs of suit, unless this is expressly agreed (<). An 
agreement by deed, after a separation order has been made, that a 
wife is to return to cohabitation, and that, if in future she obtain 
another separation order, her husband i3 to pay her a sum of 
money, in consideration of which she is not to enforce any further 
sum ordered, is not against public policy, and an action will lie to 
recover the sum of money agreed (u). 


(/) Ryder v. Ryder (1861), 30 L. J. (P. M. & A.) 164. 

(k) See Brocas v. Brocas (1861), 2 Sy. & Tr. 383. 

u) Scharrer v. Scharrer (1909), Tirade, 7th July, C. A. 

(m) Brown v. Brown (1874), L. ft. 3 P. & D.202 ; Hooper v. Blooper (1863), 
3 Sw. & Tr. 251 (the full court, in a suit for judicial separation, held that the 
petitioner could not repudiate except on the ground of fraud etc.). In Rowley 
v. Rowley (1864), 3 Sw. & Tr. 338 ; (1866) L. E. 1 Sc. & Div. 63, the House 
of Lords recognised a compromise ; and in Stanes v. 8 lanes (1877), 3 P. D. 
42, II annex, P., remarked that compromises were binding on suitors in divorce, 
there being no distinction betwoen restitution and separation suits. See, 
further, as to contracts between spouses being void on the ground of public 
policy, pp. 439 el seq., ante. 

(a) Sterbini v. Sterbini (1870), 39 L. J. (p. & M.) 82 (agreement to withdraw 
from suit for dissolution, for good consideration, in the absence of fraud or 
duress). As to compromise of suits gonorally, see title PiuoriCE and 
P itOCEDOTE. 

(o) Provided this be part of the terms of compromise ( Howard v. Howard 
(1897), 77 L. T. 140, a suit for judicial separation); but not otherwise ( Craves 
v. Craves (1893), 69 L. T. 420). 

( p) De Ricci v. De Ricci, [1891] P. 378, where the court sent a deed back to 
the registrar, who had, under the terms, prepared it, for revision. 

) Hart v. Hurt (1881), 18 Oh. D. 670. 

) Gibbs v. Hume (1861), 10 W. E. 38. 

[*) IVeekea y. IFeekea, Weekea v. Weekea and Marshall (1905), 21 T. L. E. 

221 . 

($) Lancaster y. Lancaster , [1896] P. 75, 118, 0. A* 

(u) Harrison y. Harrison , [1910] 1 K. B. 35. 
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(v) By Striking out 

1097. If no one appears on either side to support or oppose a 
petition when it is called on, it is struck out of the list and, if there 
be a jury, the judge will discharge the jurors (a). This, however, is 
only equivalent to adjourning it sine die, and it may be reinstated 
on personal explanation by counsel or by affidavit. It is occasionally 
reinstated only on condition that the solicitor or the party in fault 
pays the costs thrown away (b). A case has keen struck out because 
the minutes were not filed with the papers (c). 


Sub-Sect. 2. — By Hearing or Trial . 

(i.) Before the Court , Alone or with a Jury . 

1098. Suits are heard ( d ) by a judge alone, or tried with a 
jury (e), usually in open court, but sometimes in camera (/). 

1099. The burden of proof governs the right to begin ; but where 
there are cross-petitions or cross-prayers, the earlier in date has 
the preference, unless the allegations in the petition be not 
traversed, in which case a respondent, who has made counter- 
charges, proceeds to prove them (g). 

Where there are to be tried claims for judicial separation 
amended to nullity, and for nullity, by the wife and husband 
respectively, the burden of proof is on the wife (h) ; but where the 
respective claims are for dissolution and for nullity of marriage, the 
question of nullity is tried first (i). 

In a suit for restitution of conjugal rights, if the separation be 
admitted, the respondent begins by proving justification (fc). 

In a suit for jactitation of marriage, also, the respondent 
begins (Z). 

Haydon v. Haydon and Cooke (I860), 30 L. J. (p. M. & A.) 112. 

(6) Compare Holden v. Holden and Pearson (19 io), 102 L. T. 398 (where a 
rehearing was ordered). 

(c) Murphy v. Murphy (1862), 31 L. J. (p. M. & A.) 162 ; but see note ( p ), 
p. 528, ante; and p. 539, ante. 

(d) Not until ten days after setting down and notice, except by consent 
(Divorce Rule 48). 

(e) Subject to the same rights and obligations as in trials by a jury in the 
King’s Bench Division, and by consent of all parties, a jury may be dismissed 
(Bancroft v. Bancroft and Rumney (1861), 3 Sw. & Tr. 610), but the sheriff is 
entitled to his fees, although the jury is discharged before the hearing 
(Blackburn v. Blackburn (1907), 51 Soi. Jo. 345). See the Matrimonial Causes 
Act, 1857 (20 & 21 Yict. c. 85), s. 38 ; Judicature Act, 1875 (33 & 39 Yict. c. 77), 
s. 20. As to juries generally, see title J ubies. 

[/) See p. 464, ante. 

■<?) Bacon v. Bacon and Bacon (1859), 29 L. J. (p. M. & A.) 61. 

[A) L . v. 2/., otherwise M. (1909), 25 T. L. R. 43. 

[t) See M. v. D. (1885), 10 P. D. 175; S. v. S., [1907] P. 224; Serrell v. 
Sorrell and Bamfora (1862), 2 Sw. & Tr. 422, no longer holds good. 

(k) Cherry v. Cherry (1858), 1 Sw. & Tr. 319 ; Snith v. Smith , [1900] P. 66. 
This course was accepted as correct in Bussell v. Russell (1895), 4th April (unre- 
ported), by Sir H. James, Q.O., and Mr. Murphy, Q.O. ; but see Burroughs ▼. 
Burroughs (1862), 2 Sw. & Tr. 544. 

(l) Ascroft v. Trevor , otherwise Foley (1906), Times , 13th— 23rd March (where 
the respondent sought restitution). 
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(ii.) Procedure* Adjournment. Dismissal of Parties. 

1100. The order of speeches, as between respondents, is a 
matter of arrangement between counsel ; but it is usual for the 
co-respondent (if more than one, then in the order on the record) 
to follow the respondent in opening, and for the parties to sum up 
in the inverse order (wi). It is convenient for a party in person 
to call evidence at once, reserving any comment for summing up («). 

The court may, at any time during the hearing, adjourn it, 
or require further evidence (o) ; or it may, at the close of the 
petitioner’s evidence, dismiss from the suit any person, other than 
the husband or wife, against whom adultery is alleged, if the 
evidence against him or her is insufficient (jp). When a suit has 
been adjourned for the purpose of enlarging the allegations in the 
petition, it seems that the whole of the evidence must be heard on 
the second occasion ( q ). 


Co-respon- 

dent’s 

knowledge. 


(iii.) Assessment of Damages. 

1101. A claim for damages is heard and tried on the same 
principles, in the same manner, and subject to the same, or like, 
rules and regulations with some exceptions (r), as actions for 
criminal conversation (s) were tried and decided in the courts of 
common law before 1858, and in the same way as a petition for 
dissolution of marriage or judicial separation. Even if there is no 
defence, the amount of damages must in every case be ascertained 
by the verdict of a jury (t). 

1102. Proof of adultery does not necessarily entitle a petitioner to 
damages (a), but the fact that the co-respondent did not know that 
the respondent was a married woman does not absolutely disentitle 
the husband to claim ( b ) ; though, if the husband relies on such 


(m) Robinson v. Robinson and Lane (1859), 1 Sw. & Tr. 362 ; see also Glennie 
V. Glennie and Bowles (1862), 32 L. J. (P. M. & A.) 17. Where counsel for a 
co-respondent has called no evidence, he is entitled to address the jury after 
the petitioner’s counsel (< Jeffree v. Jeffree and Nuttall (1910). 54 Sol. Jo. 655). 
The retainer rules have been held by the Bar Council to apply to proceedings 
in the Divorce Division (see the report of the General Council of the Bar, 1910, 
p. 13). See also Re Harrisson , [1908] 1 Ch. 282, which arose out of a probate 
Buit. 

(h) Curtis v. Curtis (1858), 27 L. J. (p. & M.) 73. 

(o) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 44 ; see Ward v. 
Ward (1858), 1 Sw. & Tr. 185 (as to desertion). 

( p) Matrimonial Causes Act, 1858 (21 & 22 Viet. c. 108), s. 11 ; see Robinson 
v. Robinson and Lane (1859), 1 Sw. & Tr. 362. 

(q) Walker v. Walker (1862), 31 L. J. (p. M. & A.) 117. 

(r) For instance (according to Weedon v. Timbrcll (1793), 5 Term Rep. 357, and 
Winter v. Ilenn (1831), 4 C. & P. 494), no damages were obtainable if husband 
and wife had been living apart; compare Gardner v. Gardner and Bamfield 
(1901), 17T.L. R. 331. 

(s) See Comyn v. Comyn and Humphreys (1860), 32 L. J. (P. u. & A.) 210 ; 
Lord v. Lard , [1900] P. 297. These actions are now abolished. 

(t) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 33. 

(a) Gibson v. Gibson and West (1906), 22 T. L. R. 361 ; but see Pegler v. Pegler 
and Russell (1901), 85 L. T. 649 ; Bpedding v. Spedding and Smith (1862), 31 
L. J. (p. m. & a.) 96, note (1). 

Watson v. Watson and Watts (1905), 21 T* L. R. 320« 
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knowledge, he must prove it, for this question bears on the amount 
of damages (c). 

The jury ought not to consider the means of the co-respondent, 
except in so far as they were of assistance to him in seducing the 
wife. The measure of damages is what the petitioner has lost in 
his wife (<Z); it is immaterial whether the co-respondent can pay 
that loss or not ( e ). It is not for the jury to punish; and where 
a husband and wife are living apart under a deed (/) the damages 
may be reduced to a minimum, unless the co-respondent’s conduct 
brought about the separation ( g ) ; and the extent to which this is 
the case must be considered (It). 

If the wife was not virtuous (i) before marriage, or if the married 
life has been unhappy, the tendency is to diminish the damages ; 
but where she has taken good care of the house and children, or 
assisted in the husband’s business, to increase them ( k ). 


Sect. 7. 

Disposing 
of Cause 
Lists. 


Means of 
corespon- 
dent. 


Conduct of 
wife. 


1103. Where a husband, by reason of his own conduct, is not Conduct of 
entitled to a decree of dissolution or otherwise, no damages should be husband, 
awarded (Z), as, otherwise, he might continue to live with his wife 
and enjoy the damages (in), and, once a husband has condoned his 
wife’s adultery with a particular man, he cannot obtain damages 
from him, no matter what the wife’s conduct, independently of that 
man, may be (n) ; but where a husband is blameless, a co-respondent, 
if found guilty, may be cast in damages, although the respondent 
be found not guilty, having been forced (o). 


Sect. 8. — Finding and Decree . 

Sub-Sect. 1 . — Judgments and Verdicts . 

1104. When the judge has summed up, he delivers hia judgment, judgment, 
or, if there be a jury, the questions upon which the jury must give 
their verdict are put to them. If they cannot agree, they must be Verdict, 


(c) Lord v. Lord , [1900] P. 297 ; differing from Darbisliire v. Darbi shire 
and Baird (1890), 62 L. T. 664; and from Newby v. Newby and White (1897), 77 
L. T. 142. Calcraft v. Earborough (Earl) (1831), 4 C. & P. 499, is still of 
authority. 

(d) In Stone v. Stone and Appleton (1864), 3 Sw. & Tr. 608, although the 
co-respondent did not appear, the respondent was acquitted, and the jury 
assessed the damages at a larthing. 

(e) Cowing v. Cowing and Wellen (1863), 33 L. J. (r. M. & A.) 149 ; 
Bikker v. Bikker and Whitewood (1S92), 67 L. T. 721. 

(/) See pp. 439 et seg. t ante . 

(?) Izarav. Izard (1889), 14 P. D. 4 5. 

f h) Evans v. Evans , [1899] P. 195. 

' t) Darbishire v. Darhishire and Baird , supra . 

7c) Keyse v. Keyse (1886), 11 P. D. 100. 

(l) Cox v. Cox and Warde f [1906] P. 267 (petition for damages only); Story 
▼. Story and O'Connor (1887), 12 P. D. 196, where the husband’s adultery had 
been condoned. 

(m) Hyman v. Hyman , [1904] P. 403 (cohabitation resumed) ; Bavenscro/t v. 
Bavenscroft (1872), L. R. 2 P. & D. 376. 

(n) Bernstein v. Bernstein , [1892] P. 375; Bernstein v. Bernstein , [1893] P. 
292, C. A. ; overruling Pomero v. Pomero (1884), 10 P. D. 174. 

(o) Long v. Long and Johnson (1890), 15 P. I). 218 (the court intervened in 
the interest of the respondent). 
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discharged (p), unless their disagreement be on an immaterial 
point ( q ), and in such case the suit is then treated as part heard, 
and replaced in the same jury list. 

If the case occupies more than a day, it is very usual for the 
parties to agree to give extra remuneration to the jury (r). 

Sub-Sect. 2. — Decrees. 

1105. If a petitioner in a suit for dissolution of marriage or for 
nullity succeeds, and there is not found to exist any absolute or other 
bar to relief, the court must (s) pronounce a decree nisi, subject, 
however, to terms in certain cases ; but if there is found to exist a 
discretionary bar, the petition may be dismissed. 

1106. In other suits decrees are final and are granted or refused 
on very similar principles. The following points should be 
noticed : — 

In a suit for jactitation of marriage the decree enjoins perpetual 
silence on the subject ; 

In a suit for restitution of conjugal rights the order is to return (t), 
and to file a certificate of compliance in the registry ; 

On a decree of judicial separation being pronounced, it is not 
necessary to enter into a bond conditioned against marrying 
again (a). 

1107. The decree includes, where necessary, orders for custody of 
the children, damages, and costs ; and a certificate for a special jury, 
if ordered at the instance of the party in whose favour an order for 
costs is made, should be asked for at the time (b). The registrar 
enters the finding and decree in the Court Book and signs it (c). 
When the decree is drawn up, it need not be served personally, 
unless it be feared that some part of it may be disobeyed. 

1108. A mistake in a decree, such as an error as to the place of 
marriage (d) ; or an order which dismisses a petition on the ground 
of the husband's connivance, but does not contain a direct state- 
ment that the wife has committed adultery, may be amended by 
the court (e). 

The law as it exists when the suit commences governs the rights 
of the parties, unless fresh legislation expressly provides other wise (/). 


(p) Hurley v. Hurley , [1891] P. 367. Queer e whether the verdict of a majority 
can, even by consent, be accepted. 

(q) Oodrich v. Oodrick (1872), L. E. 2 P. & D. 392; and see Narracott y. 
Narracott and HesJceth (1864), 3 Sw. & Tr. 408. 

(r) For a special jury case where this was not done, owing to lack of means, 
see Kemp- Welch v. Kemp- Welch and Crymes (1909), Times, 4th December. 

{$) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 31. 

( t ) Usually within fourteen days. 

(а) Divorce Eule 126. 

(б) Juries Act, 1825 (6 Goo. 4, c. 50), s. 31 ; see Shipper and Shipper v. Bodkin 
(1860), 2 Sw. & Tr. 1. As to special juries see generally, title Juries, 

(c) Divorce Eule 49. 

(d) Skeate v. Skeate and White (1865), 35 L. J. (p. & M.) 47. 

(«) Gipps y. Gipps and Hume (1863), 32 L. J. (p. M. & A.) 179, 

(/) Anedell v. Anedell (1880), 5 P. D. 138. 
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Sub-Sect. 3. — Orders for Custody . Orders for Damages . 

1109. Although controversial matters as to custody, alimony etc. 
are not discussed at the hearing (g) of suits for judicial separa- 
tion (li), or for nullity or dissolution of marriage, the court, usually 
in chambers makes provision in its decree for the custody of the 
children (z), after hearing the parties, when necessary. The respon- 
dent is not heard unless, at least, an appearance has been 
entered ( k ). The order directs that the children shall not, except 
by leave (i), be removed from the jurisdiction ; and in an order for 
restitution of conjugal rights, the custody of the children may be 
given to the petitioning wife until the decree be obeyed (m). 

1110. Where a decree of judicial separation, or of dissolution of 
marriage nisi or absolute, is pronounced, the court may declare a 
guilty husband or wife unfit to have the custody of the children ; 
and thereafter he or she is not entitled as of right to their custody 
or guardianship on the death of the other parent (ft). It seems 
that, on that event, any application necessary must be made in the 
Chancery Division (o). 

1111 . Custody of children is usually, except for grave cause (p), 
given to the innocent (q) party, though there is no fixed rule (?•). 
Access is usually allowed to an offending father (s), though not, 
except by consent (t), to a mother (a) who has been goilty of 
adultery (b). There is, however, no definite rule that in no circum- 
stances can a woman who has committed adultery be allowed 

(</) Wallace v. Wallace (1862), 32 L. J. (p. M. & A.) 34. 

(/*) Even if the domicil be not English ( Armytagev . Army tag e, [1898] P. 178) ; 
but soe Seymour y. Seymour (18 39), 1 Sw. & Tr. 332. 

(i) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 35. The order is 
usually made in chambers. 

7c) Divorce Rule 50. 

7) Obtained on summons before the judge. 

(m) Paine v. Paine (1902), 50 W. R. 382. 

(n) Guardianship of Infants Act, 1886 (49 & 50 Viet. c. 27), s. 7. Such a 
declaration was made in Skinner v. Skinner (1888), 13 P. IX 90; Handford v. 
Ifandford (1890), 63 L. T. 256; Webley v. Webley (1891), 64 L. T. 839 ; C. v. C. 
(1905), 22 T. L. R. 26 ; but refused in Woolnoth y. Woolnoth (1902), 18 T. L. R. 
453 ; and see Bagnall v. Bagnall and Hobbs (1910), 26 T. L. R. 659. 

(o) Davis v. Davis (1889), 14 P. D. 162. 

(p) March v. March and Palumbo (1867), L. R. 1 P. & D. 437. See Witt v. 
Witt , [1891] P. 163, where it appeared that the innocent mother was not a fit 
person ; custody given to father. 

(9) Marsh v. Marsh (1858), 1 Sw. & Tr. 312. 

(rl See Symington v. Symington (1875), L. R. 2 Sc. & Div. 415 (sons given to 
the father, and daughters to innocent mother) ; and also Martin y. Martin (1860), 
29 L. J. (p. M. & A.) 106 (judicial separation ; husband guilty of almost insane 
cruelty to wife, allowed custody of some of the children, with mutual access). 
Compare Stark v. Stark and Hitchins , [1910] P. 190, C. A. ; and see p. 577, post . 

(«) Hyde v. Hyde (1859), 29 L. J. (p. & M.) 150 ; Boynton v. Boynton (1861), 
2 Sw. & Tr. 275. 

(t) Cubley v. Cubley and Smith (1861), 30 L. J. (p. M. & A.) 161 (child aged 
two ; interim order by consent). 

(a) See Clout v. Clout and Hollebone (1861), 2 Sw. & Tr. 391 ; Bent v. Bent 
and Footman (1861), 2 Sw. & Tr. 392; compare Bacon v. Bacon (1866), L. R. 1 
P. & D. 167 (j udicial separation, on ground of wife’s cruelty ; access granted). 

(b) Taylor v. Taylor and Wolters (1870), 39 L. J. (p. & m.) 23 ; as explained 
by Lindlbt, L.J., in Handley v. Handley, [1891] P. 124, 0. A. 
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access : the court has a wide discretion (c), and in a case where the 
child was conceived before marriage limited access was allowed to 
the wife ( d ). On a dissolution of marriage the court may disregard 
a ’covenant as to custody in a separation deed ( e ), and, where a 
marriage is annulled on the ground of the man’s insanity at the 
time of celebration, the custody may be given to the mother (/). 

1112 . Unless a co-respondent has pleaded, it seems that he cannot 
be heard (g ) as to damages. The common form of order against 
him in a decree is that he do, within a fixed time, bring the amount 
awarded into court. But as this does not make him a debtor to the 
petitioner either at law or in equity, in order to facilitate recovery (7t), 
payment to the petitioner himself is sometimes directed, on his 
undertaking to bring what he recovers into the registry; or the 
original order may be varied to that effect, so that payment may 
be enforced by the issue of an appropriate writ (i). Should there 
be danger of a co-respondent making away with his property 
before the time limited expires, he may be restrained by injunction 
from so doing (k). If the co-respondent is keeping out of the way, 
substituted service of the order may be obtained (/). 

1113 . If the petitioner be put as above mentioned in a position 
to act personally (or even perhaps if he be not), he can prove in 
bankruptcy (m) ; but he has not a good petitioning creditor’s 
debt (n) ; and though he may succeed in getting an order against 
the co-respondent by means of a judgment summons under tlio 
Debtors Act, 1869 (o), he cannot obtain a receiving order in lieu 
thereof. An order of discharge of a co-respondent, who has become 
a bankrupt, does not release him from a judgment against him in a 
matrimonial suit, except to such extent as the court may order ( p). 


(c) Handley v. Handley , [1891] P. 124, 0. A*; and see Stark v. Stark and 
JJitchins , [1910] P. 190,' 0. A. 

[d) M. v. M. (1906), 22 T. L. R. 625. 

?) Jump v. Jump (1883), 8 P. D. 159. 

[/) Jackson v. Jackson , [1908] P. 808. 

) Compare Divorce Buie 50 ; soo also p. 510, ante . 

( h ) Pritchard v. Pritchard (1870), L. B. 2 P. & D. 53 (where co-respondent, 
about to take his property out of jurisdiction, was ordered to pay petitioner 
within two days) ; Patterson v. Patterson (1870), L. It. 2 P. & D. 189 (to enable 
petitioner to prove in bankruptcy against co-respondent). 

(?) Pritchard v. Pritchard , supra . As to enforcement of orders generally, see 
pp. 584 et seq ., post . 

(k) Brydyes v. Brydges and Woody [1909] P. 187, C. A. ; and as to injunction, 
see p. 590, post 

(l) Pritchard v. Pritchard , supra . 

(m) Re O' Gorman , Ex parte Bale , [1899] 2 Q. B. 62 (co-respondent bankrupt; 
order to pay to petitioner; judgment summons under the Debtors Act, 1869, 
(32 & 33 Viet. c. 62), s. 5, refused because the damages were provable; 
necessity for order to pay to petitioner doubted) ; Wood v. Wood (1868), 
L. R. 1 P. & D. 467 ; and see title Bankruptcy and Insolvency, Vol. II., 
pp. 26, 36. 

(n) Re Muirhead , Ex parte Muirhead (1876), 2 Ch. D. 22, 0. A. (he is merely 
in the position of a receiver ; Patterson v. Patterson> supra , doubted). 

(") 32 & 33 Viet. c. 62, s. 5 ; Re Fryer , Ex parte Fryer (18S6), 17 Q. B. D, 
718, 0. A. ; and compare note (wi), supra. 

( p ) Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), s. 10. 
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Sub-Sect. 4.— Orders for Costs. 

(i.) In Central. 

1114. Before pronouncing a decree, the judge will hear the parties 
(even if they have simply entered an appearance and not pleaded) 
as to costs, which are in the discretion of the court ( q ), each case 
depending on its own facts (?*)• 

The order, which forms part of the decree, is for costs of and 
incidental to the suit («), and includes, inter alia , those of applica- 
tions for variation of settlements (a), provided the applicants have 
been successful ( b ), and for the apportionment of damages (c). 

A successful pauper is not entitled to any costs or fees, other than 
out-of-pocket expenses (d) ; but an order for full costs against a pauper, 
for what it is worth, may be given to a successful opponent (e), and 
where a husband abandons his defence to a charge of adultery, and 
the woman implicated therein applies to be and is allowed to defend, 
and succeeds, she may obtain costs against the respondent, and also 
against the petitioner (/). 

(iL) Between Husband and Wife. 

1115. If a suit be decided against a wife who has separate estate# 
including even an allowance under a separation deed (< g ), 6he may 
be condemned in costs ( h ). But the application for such an order 
must be made at the hearing, or, so that she may have notice, on 
an adjournment for that purpose (i) when, if not restrained from 


Matiimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 51 (repealed by the 
Statute Law Revision Act, 1892 (55 & 56 Viet. c. 19) ); Judicature Act, 1890 
(53 & 54 Viet. c. 44), s. 5. Although there is no statute or rule cutting down 
this discretion, it is the practice to regard costs, after the verdict of a jury, as 
following the event, apparently by analogy to R. S. C., Ord. 65, r. 1. 

(r) See further, on the subject of costs, as to applications as to time etc., 
p. 513, ante; as to security for costs, p. 523, ante ; as to disposing of cause lists 
without hearing or trial, p. 537, ante; as to functions of the King’s Proctor and 
of members of the public, p. 552, post ; as to appeal, pp. 552, 557, post ; as to 
incidental proceedings after decree, p. 563, post ; as to variation of settlements, 
p. 571, post; a s to taxation of costs, p. 580, post; as to recovery of costs, p. 583, 
post, 

(•) Compare Smiths v. Smithe (1868), L. R. 1 P. & D. 587, 592. 

\a) See p. 571, post ; Oill v. Gill and Hogg (1863), 3 Sw. & Tr. 359. 

:&) Stone v. Stone and Brownrigg (1864), 3 Sw. & Tr. 372. 

\c) Irwin v. Irwin and Layard (1890), 59 L. J. (p.) 53. 

■<f) Richardson v. Richardson , [1895] P. 276; Carson v. Picker sgill <k Sons 
(1885), 14 Q. B. D. 859, C. A., which seems to cut down Afford v. Afford 
(1861), 2 Sw. 4b Tr. 387 (“there is no reason why the wife should not have her 
costs *’). 

(e) Richardson v. Richardson , supra. 

If) Wade v. Wade, [1903] P. 16. As to costs in suits for a declaration of 
legitimacy, see title Bastabdy, Vol. II., p. 434. 

(a) Clark v. Clark and Saldji , [1906] P. 331. 

(A) Hyde v. Hyde and Fellgate (1888), 59 L. T. 523 ; Millward v. Mill ward 
and Andrews (1887), 57 L. T. 569 ; Holmes v. Holmes (1755), 2 Lee, 90 ; unless 
her husband is responsible for her misconduct ( Milne v. Milne (1871), L. R. 
2 P. & D. 202) ; and see Morris v. Freeman (1878), 3 P. D. 65) ; though, apparently, 
not if her separate estate be very small {A ires v. Aires (1892), 65 L. T. 859), 

(») Field v. Field and Denton (1887), 13 P. D. 23. 
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anticipation or, even if restrained, in case she instituted (7r) the pro- 
ceedings, an order may be obtained against her. It is, however, too 
late to ask for costs against any party after a decree has been 
made absolute (J). Where the parties have been only partially 
successful, they may have to pay their own costs (m), and where a 
guardian or next friend represents a wife who is a minor, he may, 
if he acts without due caution, render himself personally liable (n). 

1116. Where the petition of a wife, who has obtained no security 
for costs, is dismissed, no order for costs is usually made against her 
husband (o) ; but in ordinary cases the costs of a wife who succeeds, 
whether as a petitioner ( p ) or as a respondent (q), are in no way 
limited to the amount secured, and they follow the decree almost as 
a matter of course (r). In cross-suits, where both husband and 
wife fail, she may have full costs, except, perhaps, in so far as her 
defence was a joint one with the co-respondent (s). On the other 
hand, a woman who has wilfully married her deceased husband’s 
brother, although she is entitled to a decree of nullity, will 
probably not be allowed costs ( t ). Where a wife obtains a decree 
of nullity of marriage, on the ground of the respondent’s lunacy 
at the time of its celebration, her costs may be allowed, although 
she may have to provide his costs in the first instance (a). 

1117. When a wife, who is not proved to have sufficient 
separate estate, has obtained an order for security against her 
husband, but fails in her suit (6), she may, as a rule(c), obtain an 
order for costs against him not exceeding ( d ) the amount secured ; 
but the application and the order ought to be made at the 


(7c) Married Women’s Property Act, 1893 (56 & 57 Yict. c. 63), s. 2 ; and see 
Gordon y. Gordon, [1904] P. 163, C. A. (taking out a summons to vary a decree 
nisi is not instituting) ; see further, p. 374, ante, 

7) Wait v. Wait (1871), L. E. 2 P. & D. 228. 

\m) Duplany v. JJuplany , [1892] P. 53, 57. 

[i n ) Brown v. Brown (1850), 2 Rob.Eccl. 302 ; on the question of indemnifica- 
tion by the minor, compare lie Fish , Bennett v. Bennett , [1893] 2 Ch. 413, 423 ; 
and Steeden y. Walden, [1910] 2 Ch. 393. 

(o) Thompson v. Thompson (1886), 57 L. T. 374. 

(p) Kaye v. Kaye (1858), 4 Sw. & Tr. 239. 

(q) Watson v. Watson and Wilkinson (1862), 31 L. J. (r. M. & A.) 102, n. ; Bridges 
v. Bridges and Barnett (1867), 16 L. T. 34 (where both husband and wife had 
committed adultery) ; Chaldecott v. Chaldecott and Cartwright (1873), 29 L. T. 699. 

(r) Feacock v. Peacock (1858), 27 L. J. (P. & M.) 71 (judicial separation) ; 
Starkey v. Starkey and Irwinn (1861), 30 L. J. (p. M. & A.) 118 ; Cooke v. Cooks 
and Allen (1864), 3 Sw. & Tr. 603 ; and for the general principle, see Ellaytt v. 
EUaytt , Taylor and Halse (1864), 3 Sw. & Tr. 503. 

($) Burroughs v. Burroughs , Burroughs v. Burroughs and Silcock (1862), 31 L. J. 
(r. M. & A.) 124. 

(t) Aughtie v. Aughtie (1810), 1 Phillim. 201 ; Andrews v. Ross (1888), 14 P. D. 
15; compare D'Etchegoyen v. D'Etchegoyen (1908), 25 T. L. E. 85 (marriage with 
divorced husband’s brother). 

(a) For form of order, see Jackson v. Jackson , [1908] P. 308, 311; Qoatly t. 
Jones, [1907] W. N. 161. 

(5) Even by reason of collusion ( Todd v. Todd (1866), 13 L. T. 759). 

(c) Sopwith v. Sopwith (1860), 2 Sw. & Tr, 105, and Glennie v. Glennie and 
Bowles (1863), 3 Sw. & Tr. 109, 110, n., show the old practice. 

(d) But see Bobertson v. Robertson (1881), 6 P. D. 119, 0. A. : Otway v. Otway 
(1887), 13 P. D. 12, 141, 0. A. 
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hearing (e), although in special circumstances (/) the application 
may be considered later. If the wife contends that she ought to be 
allowed more costs than have been secured, special application should 
bo made at the hearing, and then, when her costs have been taxed, 
she will be in a position to obtain the decision of the judge (g) on 
a summons 

1118. If the wife’s solicitor has not acted bond fide for her pro- 
tection, the court may refuse to make an order for her costs (t), 
though this will only happen where the solicitor should have had 
no doubt as to the course to adopt (k). Although there is no rigid 
rule, if a solicitor knowingly promotes a case which clearly has 
no foundation, or takes unnecessary steps, or produces absurd 
evidence, the whole or part of his costs may be disallowed (Z). The 
wife’s solicitor ought to scrutinise charges which she proposes to 
make in a petition even more strongly than matters which she 
puts forward in defence (m), and it is his duty to bring forward any 
defence set up, unless clearly unfounded (n) ; but he is not bound, 
as soon as he finds she cannot deny the charges made, to abandon 
her, for to do so might cause her to seek the assistance of a less 
scrupulous adviser ; and there is an honourable way of defending 
the worst of cases ( o ). 

1119. If a wife brings a suit on one ground and fails, and she 
then brings a second suit seeking different relief and succeeds, her 


(e) Divorce Rule 159. 

(/) Conradi v. Conradi and Flashman (1866), L. R. 1 P. & D. 163 ; Somerville 
v. Somerville and Welb (1867), 36 L. J. (P. & M.) 87. 

(< 7 ) Smith v. Smith (1882), 7 P. D. 84, which considers and explains Robertson 
y . Robertson , supra ; but compare Smith v. Smith , [1882] W. N. 91. 0. A. 

(h) See Ash v. Asli, [1893] P. 222 . 

(?) See p. 429, ante . As to the position of a sum of money paid in, in lieu of 
security, see Evans v. Evans and Robinson (1859), 1 Sw. & Tr. 328 ; 2\, falsely 
called i>„ v. D . (1866), L. R. 1 P. & D. 127 (suit for nullity); Wells v. 
Wells and Cottam (1864), 3 Sw. & Tr. 593 (needless defence) ; Kershaw v. 
Kershaw and Berry (1907), 23 T. L. R. 296 (unreasonable defence) ; Beer v. Beer 

S , 22 T. L. R. 367 (unreasonable suit for restitution) ; Marks v. Marks and 
a (1905), 21 T. L. R. 209 (unreasonable counter- charges) ; Townson v. 
Townson and Bucknall (1898), 67 L. J. (p.) 68 (wife’s confession; said to be 
known to her solicitor ; he was ordered to satisfy court within fourteen days 
that he believed defence ; otherwise security to be paid out) ; Walker v. Walker 
and Lawson (1897), 76 L. T. 234 (no defence ; counter- charges uncorroborated) ; 
Ileal v. Heal (1867), L. R. 1 P. & D. 300 (judicial separation; wife, who had 
more property than husband, induced by others to institute proceedings) ; 
Clark v. Clark 9 Perrin and Cummins (1865), 4 Sw. & Tr. Ill (fictitious defence ; 
wife only allowed costs of simple traverse ; husband to deduct costs of mooting 
charges). Compare Morgan v. Morgan and Porter (1869), 38 L. J. (p. & M.) 41 
(only one counter- charge proved). As to relationship of solicitor and cuent 
generally, see title Solicitors. 

(&) Flower v. Flower (1873), L. R. 3 P. & D. 132. 

(1) Robertson v. Robertson (1881), 6 P. D. 119, C. A.; Jones v. Jones (1872), 
L. R. 2 P. & D. 333, 339 (for such practice would be oppressive and a great 
wrong to the husband). 

(???) Hunt/y- Cordon v. Huntly- Cordon (1908), 24 T. L. R. 806 (where the wife 
was allowed costs of cross-charges, which failed). 

(n) Wells v. Wells (1858), 1 Sw. & Tr. 308. 

(o) Smith v. Smith (1882), 7 P. D. 
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husband will probably only be condemned in one set of costs (p). But 
should she successfully defend a second trial, where a jury disagree 
on the first, she may have her costs of both ( q ), including her 
full costs of the first (r), and so also as to the second, if it is 
improbable that the case will be retried. Should she be found 
guilty on a first trial and not guilty on a second, she may have all 
her costs, including those of her motion for a new trial (*). Where 
a petitioner and co-respondent are both convicted of adultery, which 
has not been contested by the petitioner, the wife may have her full 
costs, if the co-respondent obtain a new trial (a) ; and, where a wife 
is acquitted, and her husband applies for a new trial, it may be 
made a condition precedent to its being granted that he should pay 
her costs of the first trial ( b ). 

(iii.) Between Petitioner and Co-respondent. 

1120. A co-respondent, against whom adultery is established 
(though, it seems, not otherwise), may be ordered to pay the whole 
or any part of the costs of the proceedings (c) ; but it is not the 
practice to make such an order (cZ), unless it be proved that he 
knew, before the adultery ( e ) was committed, that the respondent 
was married (/); and he may escape liability for costs if the wife’s 
conduct has been profligate, to the husband’s knowledge, before the 
adultery (g). A co-respondent, who acted on a bond fide belief 
that the petitioner’s marriage was void, may escape condemnation in 
costs (h) ; and a co-respondent found guilty may escape by being 
condemned only in the costs of the charges made against himself, 

(р) Litchfield v. Litchfield (1869), L. E. 1 P. & D. 729 ; compare Butler v. 
Butler (1890), 15 P. D. 32, 126, 0. A. 

(g) Waudby v. Waudby and Bowland (1901), 17 T. L. E. 490, affirmed (1901), 
17 T. L. E. 620, 0. A. (no security haying been given) ; Waudby v. Waudby, 
[1902] P.85. 

(r) Hurley v. Hurley , [1891] P. 367 ; Delaforce v. Lelaforce and Driscoll , [1892] 
W. N. 68. 

(«) Nicholson v. Nicholson and Batcliffe (1864), 33 L. J. (p. M. & A.) 114. 

(a) Barnes v. Barnes (1868), L. E. 1 P. & D. 572. 

( b ) Morpliett v. Morphett (1869), L. E. 1 P. & D. 702 ; Taylor y. Taylor and 
Dary (1899), 81 L. T. 494, where a new trial, not a re-hearing, was ordered by 
the Divisional Court, on the husband's application, the wife being allowed her 
costs, and he being ordered to give further security to cover her costs of the 
application and the new trial ; Kemp - Welch v. Kemp- Welch and Crymes , [1910] 
P. 233, C. A., where further proceedings by a husband on a re-trial were stayed 
until the whole of the wife’s taxed costs were paid or secured and security given 
for the wife’s further costs of the re-trial ; see also Sanders v. Sanders , [1911] 
P. 101, C. A. 

( с ) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 34. 

(a) Teagle v. Teagle and Nottingham (1858), 1 Sw. & Tr. 188 ; Priske v. Priske 
and Goldby (1860), 4 Sw. & Tr. 238. 

(e) Robinson v. Robinson and Wilson (1898), 78 L. T. 391 ; and see Bilby y. 
Bilby , [1902] P. 8 ; Newby v. Newby and White (1897), 77 L. T. 142 ; Learmouth 
v. Learmouth and Austin (1889), 59 L. J. (p.) 14 (ne is not bound to desert 
her when he Ends out). 

(/) Badcock v. Badcock and Chamberlain (1858), 1 Sw. & Tr. 189 ; compare 
Lord v. Lord , [19001 P. 297 (damages) ; but this does not enable him to make 
counter-charges with impunity as to costs [Howe v. Howe (1867), 15 W. E. 498). 

(g) Boyd v. Boyd and Collins (1859), 1 Sw. & Tr. 562 ; Nelson v. Nelson (1868), 
L. E. 1 1>. & D. 510. 

(fc) Ousey v. Ousey (1874), L. E. 3 P. & D. 223. 
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although the respondent has made unsuccessful, though not 
unreasonable, charges against the petitioner, and particularly if she 
is also found to have committed adultery with some one else (/). 
A husband who, being himself guilty of adultery (7c), or knowing 
his wife to be profligate (Z), makes a claim for damages successfully 
resisted by a co-respondent, may be deprived of costs. 

Once adultery has been condoned, fresh adultery only by the 
co-respondent will revive a right, even as to costs, against him(??i). 

1121. If a petitioner, after a jury have disagreed, does not persevere 
with his case, he may be cast in the co-respondent’s costs (n), 
without awaiting the result of action by the King’s Proctor as to a 
cross-suit brought by the wife(o), though not perhaps where the 
case against the co-respondent was strong (p) ; but if the case be 
tried again, although the witnesses called by the co-respondent 
exonerate him, he may have to pay his own costs of the first trial, 
if he then produced no evidence (q), and the petitioner may in like 
circumstances have to pay the costs of a first trial even if he succeed 
on the second (r) ; but this is not always the case, even if he has 
himself been guilty of adultery which has been condoned ($). 

1122. Although adultery with cruelty, condonation and con- 
nivance, or with conduct conducing ( t ), be found against a 
petitioner, a guilty co-respondent may be refused his costs (a), 
and may be ordered to pay those of a petitioner, whose petition is 
dismissed on account of his condoned ( b ) adultery ( c ). If, however, 
the petitioner’s own conduct ought to have prevented him from 
coming to the court at all, he may have to pay the co-respondent’s 
costs (d), or each may be ordered to pay for the issue on which he 
has failed (e), and a co-respondent may have to pay his own costs, 
although found not guilty, if, by his conduct, he has brought the 
suit on himself (/). 


(t) Codrin g ton v. Codrington and Anderson (1865), 4 Sw. & Tr. 63. 

(k) Watson v. Watson and Wilkinson (1862), 31 L. J. (r. m. & a.) 102, n. 

(l) Manton v. Manton and Stevens (1865), 4 Sw. & Tr. 159. 

(m) Norris v. Norris , Lawson and Mason (1S61), 4 Sw. & Tr. 237. 

(n) Whitmore v. Whitmore and Brettell (1865), L. R. 1 P. & D. 25. 

(6) Whitmore v. Whitmore and Brettell (1865), 13 L. T. 610. 

( p) Bancroft v. Bancroft and Rumney (1865), 34 L. J. (p. M. & a.) 144. 

(q) Wight v. Wight (1867), L. R. 1 P. & D. 368 ; West v. West (1870), L. R. 2 
P. & D. 196. 

(r) Wood v. Wood (1868), L. R. 1 P. & D. 467. 

(«) Waudby v. Waudby , [1902] P. 85. 

(t) Seddon v. Seddon and Doyle (1862), 2 Sw. & Tr. 640; Hick v. Hick and 
Kitchen (1864), 34 L. J. (p. M. & A.) 11. 

(a) Ellaytt v. Ellaytt , Taylor and Halse (1864), 3 Sw. & Tr. 503 (where, 
although the jury found connivance, they assessed damages at £50) ; Williams v. 
Williams and Oazzard (1897), Times , 4th November ; see also Qoode v. Ooode and 
Hamson (1861), 30 L. J. (p. M. & A.) 105; Starkey v. Starkey and Irwinn (1861), 
30 L. J. (r. M. & A.) 118. 

(b) Story v. Story and O'Connor (1887), 12 P. D. 196. 

(c) Bremner v. Bremner and Brett (1864), 3 Sw. & Tr. 378 ; Ravenscroft ▼. 
Ravenscroft (1872), L. R. 2 P. & D. 376. 

(d) Adams v. Adams and Colter (1867), L. R. 1 P. & D. 333 

(e) Conradi v. Conradi and FUtshman (1866), L. R. 1 P. & D. 163. 

(/) Robinsor, v. Robinson and Gamble (1860), 32 L J. p. m. & A.) 210; 
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1123. The costs which a husband has had to provide for a guilty 
wife are recoverable under an order for costs against the co- 
respondent (g), but the order does not include the costs of an 
unsuccessful showing of cause against the decree by the King’s 
Proctor (7i), unless the co-respondent be made a party thereto (i), 
for a co-respondent cannot be condemned in the costs of a suit to 
which he is not a party (Jc). Where, however, the King’s Proctor 
successfully shows cause, the co-respondent may, in a proper case, 
still have to pay the costs of the suit ordered against him ( l ). 

Sub-Sect. 6. — Certificate* under the Clergy Discipline Act, 1892. 

1124. Where a clergyman is found guilty of adultery, or has a 
decree of judicial separation pronounced against him, the court 
must cause a certificate thereof to be sent to the Bishop of London, 
to be preserved in the registry of his diocese, or of any other to 
which he may direct it to be sent (m). 

Sect. 9 . — Function a of the King's Proctor and of Members 

of the Public. 

Sub-Sect. 1 . — Argument by the King's Proctor. 

1125. On a petition for dissolution of marriage (n) the court, 
including the Court of Appeal (o), may send the papers to the King’s 
Proctor, who will, on the direction of the Attorney-General, instruct 
counsel fully to argue any point indicated by the court (p). 

Sub-Sect. 2.— Intervention by the King's Proctor. 

1126. At any time during the progress of a petition for dissolu- 
tion or nullity (q) of marriage, and before the decree nisi is made 

Win8com v. Winscom and Plowden (1864), 3 Sw. & Tr. 380 ; Carstaira v. Carstain 
and Dickenson (1864), 3 Sw. & Tr. 538 

(<(f) See Toumson v. Townson and Bucknall (1898), 78 L. T. 54, where the 
husband was only ordered to pay the wife’s solicitors what he recovered from 
the co-respondent. 

(7i) Blackball v. Blackball and Clarice (1888), 13 P. D. 94. 

\i) Tapltn v. Taplen , [1891] P. 283. 

Forbes-Smith y. Forbes- Smith, [1901] P. 258, 0. A. 

(l) Hyman v. Hyman , [1904] P. 403 ; but see Youell v. Youell, Terr ass, and 
Burleigh (1875), 33 L. T. 578. 

(m) Clergy Discipline Act, 1892 (55 & 56 Yict. c. 32), ss. 1 (1) (c), (d), 5 (4) ; 
and for the effect of this, see title Ecolesiastioal Law 1 , Vol. XI., pp. 524 
et sea, 

(n) It seems that this does not apply to nullity, as the Matrimonial Causes 
Act, 1860 (23 & 24 Yict. c. 144), s. 5, is not mentioned in the Matrimonial 
Causes Act, 1873 (36 & 37 Yict. c. 31). 

(o) Harriman y. Harriman , [1909] P. 123, 0. A. ; Le Sueur v. Le Sueur 
(1877), 2 P. D. 79, C. A. 

(p) Matrimonial Causes Act, 1860 (23 & 24 Yict. o. 144), s. 5, perpetuated 
by stat. (1862) 25 & 26 Yict. c. 81. See Stevens v. Stevens and Field (1889), 
61 L. T. 844, where Butt, J., pronounced a decree nisi. Quaere, whether the 
King’s Proctor is entitled to call evidence in these circumstances. In 
Jackson v. Jackson , [1910] P. 230, the King’s Proctor moved for directions, and 
it was held that as the court could not compel the Attorney-General to issue 
his fiat , the case must remain in the reserved list till that list was called over 
or dealt with in the ordinary course; see p. 531, ante. 

(q) Matrimonial Causes Act, 1873 (36 & 37 Yict. o. 31), s. 1. 
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absolute, the King’s Proctor, upon the information of any person (r), 
or on suspicion that any of the parties are or have been in collusion 
to obtain relief, may, under the direction of the Attorney-General, 
by leave of the court ($) obtained on motion (t), intervene (a) in the 
suit by entering an appearance within fourteen days after leave, 
and by filing his plea and delivering a copy of it on the same day to 
the petitioner or the petitioner’s solicitor (ft). The plea must allege 
such case of collusion, but, it seems, not a case of adultery (c), 
and the King’s Proctor may retain counsel and subpoena witnesses 
to prove it(<f). All subsequent pleadings and proceedings are 
similar to those in an original petition ( e ), including the obtaining, 
as of right, of particulars (/) of the charge. If the King’s Proctor 
intervene during the adjournment of an undefended case, the 
hearing may be completed, provided that the trial of his allega- 
tions come on immediately afterwards (g). Once the King’s Proctor 
has intervened, the petitioner cannot prevent the case being 
heard (ft). 

1127. The court may order the King’s Proctor’s costs arising from 
such intervention to be paid by any of the parties, including a 
wife if she have separate property ; and in case his reasonable 
costs are not thereby fully satisfied, he is entitled to the balance 
as part of the expense of his office. The court may make 
other orders as to his costs, or as to those of any party to 
the suit, occasioned by such intervention, which costs may be 
recovered in like manner as in other cases; provided that the 
Treasury may order any costs which the King’s Proctor shall, by 
such order of the court, pay to any of the parties, to be deemed part 
of the expense of his office (i). The court has an absolute discre- 
tion in dealing with the costs of all parties, and such discretion is 


(r) Including a respondent or co-respondent (St. Paul y. St. Paul (1869), 
L. R. 1 P. & D. 739) ; but see Pattenden y. Pattenden and Herzjield (1868), 19 
L. T. 612. 

(a) Such intervention is now very uncommon, but for a recent case in point 
see Carter y. Carter (1909), Times , 4th May ; Carter v. Carter , [1910] P. 4 ; 
Iliggins v. King's Proctor , King's Proctor y. Carter , [1910] P. 15 1, 0. A. 

(t) To a judge (Divorce Rules 23, 24 ) ; but for this purpose there is no need 
to tile an affidavit. It is otherwise on a motion to postpone, when proper notice 
must be given (Anon. (1861), 2 Sw. & Tr, 249). 

(a) Though vexatious re-opening of a case by the King’s Proctor is not 
provided against by statute, the control of the Attorney-General and of the 
court is a sufficient check (Conradi v. Conradi (1868), L. R. 1 P. & D, 391, 
614). 

(b) Divorce Rule 68. 

(c) Hudson v. Hudson (1876), 1 P. D. 66, which differs from Drummond ▼. 
Drummond (1861), 2 Sw. & Tr. 269 ; both were previous to Divorce Rule 202 
(1877). As to otner defences, see Sottomayer v. De Barros (1879), 5 P. D. 94, per 
Hannen, P., at p. 97, following Boardman v. Boardman (1866), L. R. 1 
P. & D. 233 ,* see also Jackson v. Jackson , [1910] P. 230. 

(d) Matrimonial Causes Act, 1860 (23 & 24 Viet. c. 114), s. 7* 

(e) Divorce Rule 69 ; but as to discovery, see p. 626, ante, 

(f) Jessopy . Jessop (1861), 2 Sw. & Tr. 301. 

(g) Qethin v. Oethin (1861), 2 Sw. & Tr. 406. 

(h) Joyce y, Joyce (1864), 33 L. J. (p. M. & A.) 200, 

{%) Matrimonial Causes Act, 1860 (23 & 24 Viet. c. 144), ss. 5, 7 ; and see 
p. 666, post 
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to be exercised in each case, on consideration of the facts of that 
case (k). 

Sub-Sect. 3. — Showing Cause against a Decree . 

(i.) In General . 

1128 . After decree nisi and before decree absolute of dissolution 
or nullity (Z) of marriage has been pronounced, the King’s Proctor {m), 
if the Attorney-General deems it expedient, or any member of the 
public (n) may show cause ( o ) why the decree should not be made 
absolute, by reason of the same having been obtained by collusion (p), 
or by reason of material facts (q) having been withheld from the 
court (?'). It is sufficient to plead that the decree was obtained 
contrary to justice, owing to material facts not being before the 
court (s). If a fact which has been withheld turns out on 
investigation not to be material, a decree absolute will be pro- 
nounced (0 ; and, if it be material, though not withheld inten- 
tionally, the decree may be rescinded (a). A solicitor, whose 
character is assailed by his client in connection with such a charge, 
is not prevented by any question of privilege from clearing himself ; 
nor can a petitioner in such circumstances rely upon privilege so 
as to have material facts (6) kept from the court (c). 

Condonation of adultery, afterwards revived by adultery, unless 
it is concealed, in which case it might be collusive, is no ground for 
rescission of a decree ; but, even if it were collusive and a decree 
were refused, in some cases a fresh petition might be successfully 
presented (d). 


(h) Higgins v. King's Proctor , King's Proctor v. Carter , [1910] P. 151, 0. A.; 
and see Carter v. Carter , [1910] P. 4. 

(Z) Matrimonial Causes Act, 1873 (36 & 37 Yict. c. 31), s. 1 ; and see T. v. 
T. f otherwise T. (1908), 24 T. L. B. 580 (decree in undefended nullity suit 
re cinded on proof of consummation). 

p w) Bowen v. Bowen and Evans (1864), 3 Sw. & Tr. 530 ; Masters v. Masters 
(1 g64), 34 L. J. (p. M. & A.) 7 ; Qladstonev. Gladstone (1875), L. B. 3 P. & D. 260. 

rn) This does not include a co-respondent who has not defended ( Harries v. 
Harries and Gregory (1901), 18 T. L. B. 219); and see Latham v. Latham and 
Gethin (1861), 2 Sw. & Tr. 299 ; Stoate v. Stoate (1861), 2 Sw. & Tr. 384 (a 
respondent who has failed cannot show cause; the proper course is to 
appeaP. 

(o) In strictness, the procedure described at p. 552, ante , is intervention, that 
now described is showing cause, but the latter is often called intervention. See 
the Matrimonial Causes Act, 1873 (36 & 37 Yict. c. 31), title ; Matrimonial Causes 
Act, 1878 (41 & 42 Yict. c. 19), s. 2 ; Divorce Buie 202. 

(p) Whether occurring before or after decree nisi ( Rogers v, Rogers , [1894] P. 
161 ; Hulse v. Hulse (1871), L. B. 2 P. & D. 259, 357). 

(q) Dering v. Dering (1868), L. B. 1 P. & D. 531. 

(r) Matrimonial Causes Act, 1860 (23 & 24 Yict. c. 144), s. 7, following on 
r. v. Y. (I860), 1 Sw. & Tr. 598, where a private person attempted to allege 
adultery oy the petitioner. 

(s) Crawford v. Crawford (1886), 11 P. D. 150. 

(t) Alexandre v. Alexandre (1870), L. B. 2 P. & D. 164 ; Hunter v. Hunter , 
[1905] P. 217 ; but see Roche v. Roche , [1905] P. 142; and see p. 496, ante . 

(a) Howarth v. Howarth (1884), 9 P. D. 218, C. A. ; compare Philipps v. 
Philipps (1878), 4 Q. B. D. 127, 133, O. A. ; Davy v. Garrett (1878), 7 Ch. D. 
473, 488, O. A. 

(b) As to material facts, see Rogers v. Rogers , [1894] P. 161, 169; Pretty v. 
Pretty, [1911] P. 83. 

(c) Lambart v. Lambart (1907), 51 Sol. Jo. 345. 

Rogers v. Rogers , supra ; but see Alexandre v. Alexandre , supra # 
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(ii.) By the King's Proctor , Sbot. 9. 

1129 . When the King’s Proctor desires to show cause, he enters 

an appearance, and within fourteen days thereof files his plea, King’s 
setting out his case, and delivers it to the petitioner. Subsequent Proctor etc. 

proceedings are in general as in an original petition (e), The King’s 

Proctor is not exempt from giving particulars (/), and if he is Procedurc * 
allowed to amend erroneous allegations of dates, it may be at his 
own expense ( g ). 

1130 . The court may permit any accused person to be made a party Evidence, 
to the suit (70, and the evidence is given vivd voce , not by affidavit ( i ). 

If the petitioner does not attend at the trial (/c), a decree 
may be rescinded without evidence being adduced by the King’s 
Proctor (/); and, if there be no opposition, this may be done on 
motion (m), as where, after decree nisi , a reconciliation (n) has been 
effected and cohabitation resumed ; but it is doubtful if one of the 
parties can successfully apply to the court for this purpose (o). 

After the King’s Proctor has filed a plea showing cause against a 
decree, the petitioner is not entitled to prevent the case from being 
heard (p ) ; and, should he consent to its being dismissed, the King’s 
Proctor is still entitled to prove his case (q). Where, however, a 
decree of nullity on the ground of impotence is alleged by the 
King’s Proctor to have been obtained by collusion, and the petitioner 
moves to have the decree rescinded, the petition may, by consent 
of the King’s Proctor, be dismissed (r) ; but not if he opposes («). 

1131 . The costs are dealt with similarly to those of an inter- Costs, 
vention (t). The court may order a party who has intervened 

(e) Divorce Rules 202, 69 ; but, it seems, if the King’s Proctor and other 
persons are showing cause, he only will be allowed to address a jury ; though the 
others may cross-examine witnesses ( Dering v. Bering (1868), L. R. 1 P. & D. 

531 ; and generally as to the subsequent proceedings, see p. 541, ante. 

(/) Jessop v. Jessop (1861), 2 Sw. & Tr. 301 (the character of the collusion 
charged should be given by way of particulars) ; Barnes v. Barnes (1867), L. R. 

1 P. & D. 505 ; liaise v. liaise (1871), L. R. 2 P. & D. 259, 357 ; Gladstone v. 

Gladstone (1875), L. R. 3 P. & 1). 260 ; Crawford v. Crawford (1886), 11 P. D. 

150; Pierce v. Pierce (1892), 66 L. T. 861, where the particulars contained 
charges against a man, who was not a co-respondent, and were struck out. 

(g) Tomkins v. Tomkins (1872), 20 W. R. 497. 

\h) Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), s. 3, which disposes of 
Grieve v. Grieve f [1893] P. 288 ; and Carew v. Carew, [1891] P. 31. 

(i) Studholme v. Stuaholme and Cullum (1876), 25 W. R. 165. 

(7c) Pollack v. Pollack , Deane , and M'Namara (1863), 34 L. J (p. M. & A.) 49. 

u) Sheldon v. Sheldon (1865), 4 Sw. & Tr. 75 ; Crowden y. Orowden (1906), 23 
T. L. R. 143. 

(m) Supported by an affidavit of search ; see note (£), p. 528, ante. 

(n) Flower v. Flower , [1893] P. 290 ; or, on a suit being abandoned, it seems 
that it may be placed in the reserved list till the King’s Proctor’s costs are paid 
and then dismissed on application ( Collins v. Collins and Smith (1881), 44 L. T. 

31). 

(o) Lewis v. Lewis (1861), 2 Sw. & Tr. 394; Boulton v. Boulton and Page 
(1861), 2 Sw. & Tr. 405. 

(p) Gray v. Gray (1861), 2 Sw. & Tr. 263, 266. 

(q) Clapham v. Clapham and Guest (1868), 17 L. T. 584 (before decree nisi), 

(r) A, v. A,, [1901] P. 281. 

(s) Compare Joyce v. Joyce (1861), 33 L. J. (r. M. & A.) 200 (bocause the King’s 
Proctor is entitled to his cos 4 * if he succeeds). 

{t) Matrimonial Causes Act, 1878 (41 & i2 Viet. q. 19), s. 2, which disposes 

II.L.- XVL X 
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to defend a charge made by the King’s Proctor to pay the latter’s 
costs ( a ), and a petitioner who, having concealed nothing, succeeds 
in upholding a decree, may be given costs against the King’s 
Proctor ( L ). If a petitioner in spite of having committed adultery 
succeeds in upholding a decree (c), or if in an undefended case a 
decree of nullity be rescinded on the ground that the marriage had 
been consummated ( d ), or if there is no moral fault, both sides (e) 
may be left to pay their own costs ; so, too, if the King’s Proctor only 
succeeds on a minor plea, after the petitioner has been put to great 
expense (/). 

If a wife’s decree be rescinded owing to her adultery, where 
her husband’s behaviour, though very bad, has not directly 
conduced to it, the King’s Proctor sometimes waives his claim to 
costs (a ) ; but if, after the King’s Proctor has shown cause by his plea, 
a petitioner moves to rescind the decree and dismiss the petition, 
the King’s Proctor may insist that his costs be first provided for (/<) ; 
and he may have an order, for what it is worth, for full costs against 
a pauper suitor whose decree is rescinded (i). It also appears that, 
on an unsuccessful showing of cause, the co-respondent will not be 
condemned in the costs thereof (k). An order for costs in favour 
of the King’s Proctor is enforceable by the holder of that office for 
the time being (7). 

(iii.) By Member » of the Public. 

1132. Where a member of the public (m) shows cause, the pro- 
cedure is different from that followed in the case of the King’s 
Proctor. The former must first enter an appearance in the cause, 
and, within four days, file affidavits, setting forth the facts on 
which he relies, and deliver copies thereof to the petitioner. Affi- 
davits by the petitioner may be filed in answer, and affidavits by 

of the difficulty which occurred in Lautour v. Her Majesty 9 8 rroclor (1864) , 10 
H. L. Cas. 685. 

(a) Davison v. Davison , [1909] P. 308 ; Thompson v. Thompson (1908), Times , 
25th November, where the decree was rescinded, and a solicitor who had 
deceived the court was ordored to pay costs. 

(5) Higgins v. Higgins , [1910] P. 1 ; reversed sub nom . Higgins v. King 9 s 
Proctor , King 9 8 Proctor v. Carter , [1910] P. 151, O. A. (disapproving of Howard 
v. Howard and Drew (1903), Times , 4th February, and approving Weslcott v. 
Westcott , [1908] P. 250); and see Howe v. Howe and IIorwe y [1910] W. N. 30. 

(c) Symons v. Symons t [1897] P. 167 ; Bur don v. Burdon t [1901] P. 52, 59. 

(d) T . v. T., otherwise T. (1908), 24 T. L. E. 5S0. 

{ t ) Rogers v. Rogers , [1894] P. 161, where after cohabitation had been 
resumed, since decree nisi , the husband again committed adultery; yet the 
decree in favour of the wife was rescinded. 

(/) As in Barnes v. Barnes (1867), L. E. 1 P. & D. 505. 

(g) Shaw v. Shaw (1904), 20 T. L. E, 795. 

{h) A. v. A., [1901] P. 284. 

(?) White v. White , [1898] P. 124; Guy v. Guy and Foster (1900), 17 
T. L. E. 4 ; and as to such an order, see also p. 547, ante . 

(k) Blackball v. Blackball and Clarke (1888), 13 P. D. 94 ; sed qitcere, since the 
co-respondent can become a party under the Matrimonial Causes Act, 1907 
(7 Edw. 7, c. 12), s. 3. 

(l) Re Rayner , Ex par le Rayner (1877), 37 L. T. 38. 

(m) Woodhead v. Woodheaa and Jorcs (1907), 23 ^ Ia. E. 334, is an instance 
of a successful intervention, but the court does not lean towards this process ; 
see Lautour v. Her Majesty 9 s Proctor , supra ; Forster v. Forster and Berridge 
(1863), 3 Sw. & Tr. 151 ; Hulse y. Hulse (1871), L. B; 2 P. & P. 259, 357 ; 
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the intervener in reply, each delivering copies to the other, within 
eight days after the receipt of adverse affidavits (n) ; but no affi- 
davit in rejoinder can be filed without leave (o). The questions so 
raised are argued as and when directed on a motion made for that 
purpose to the judge ; and, if he directs that any questions of fact 
shall be tried by a jury, the matter is proceeded with in the same 
way as the trial of any other issue (p). 

The question of costs is governed by the same considerations as 
in other cases (q). A member of the public is in a similar position 
to the King’s Proctor (r), and, if unsuccessful, is condemned in 
costs (s), sometimes as between solicitor and client (f). 

Sect. 10. — Appeals from and in the Divorce Division . 

Sub -Sect. 1. — Appeals, 

(i.) From Decrees Nisi and Absolute . 

1133 . An appeal to the Court of Appeal (a) lies from the grant or 
refusal of a decree nisi for dissolution or nullity of marriage ( b ) as 
of right (c), including, it appears, any decision on a preliminary 
proceeding which goes to the root of the question whether or not 
a dissolution or nullity of marriage may be decreed (d). The 
appeal lies within three months (e) from the date of such grant, 


Stoatev, Stoate (1861), 2 Sw. & Tr. 384 ; Clements v, Clements and Thomas (IS64), 
3 Sw. & Tr. 394. 

f .n) Divorce Rules 70 — 74. 

;o) Of the judge, or, in his absence, of the registrar (Divorce Rulo 75). 

: p) Divorce Rule 76; and see p. 629, ante . 

[q) Matrimonial Causes Act, 1878 (41 & 42 Viet. c. 19), s. 2, which got rid of 
the difficulty in Dering v. Dering (1868), L. R. 1 P. & D. 531, and in Vivian v. 
Vivian (1870), L. R. 2 P. & D. 100 ; and see pp. 547 et seq ante, 

(r) Wood head v. Wood head and Jones (1907), 23 T. L. R. 334 ; Howe v. Hows 
and Howe, [1910] W. N. 30. 

) Forster v. Forster and Berridge (1863), 3 Sw. & Tr. 151. 
j Edwards v. Edwards and Wilson T1899), Times , 17th, 20th June. 

[a) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 12. Interlocutory appeals 
may be heard by two judges, though three often sit. The Court of Appeal is 
to decide in case of doubt what judgments are final. See also title Coubts, 


Vol. IX., p. 62. 

( b ) The Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 19, directs these 
appeals to be made to the Court oi Appeal, instead of to the House of Lords. 
Tho Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 3, gives a right of 
appeal from the Court of Appeal to the House of Lords ; see Cleaver v. Cleaver 
(1884), 9 App. Cas. 631, per Lord Selbobne, L.C., at pp. 633 et seq, Tho Judi- 
cature Act, 1881 (44 & 45 Viet. c. 68), e. 9, does not restrict appeals from the 
docrees under discussion, except by providing that, if there shall be an appeal 
from the Court of Appeal to the House of Lords, it shall be brought within 
one month after the decision appealed against, if the House of Lords be then 
sitting, or within fourteen days after the House next sits. 

(c) Judicature (Procedure) Act, 1894 (57 & 58 Viet. c. 16), s. 1, which forbids 
appeals without leave from interlocutory judgments in general, but, by 
sud-s. (iv.), excepts decrees nisi in matrimonial causes. Judgment includes 
decree (Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 100). 

(i d ) Pagani v. Pagani (I860), L. R. 1 P. & D. 223; see also Sidney v. Sidney 
(1866), L. R. 1 P. & D. 78 ; reversed by the House of Lords (1867), 36 L. J. 
(p. & M.) 73, H. L., per Lord Cranwobth, at p. 74. 

(e) R. 8. 0., Ord. 58, r. 15 (there being no divorce rule governing this). See 
QtUs v. Giles, [1900] P. 17. It is also submitted that, by analogy with tne case 
of a new trial, these appeals are governed by the praotioe of the Court of 
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refusal, or decision (/). There is an appeal from any decision of 
the Court of Appeal to the House of Lords ( g ). 

There is no appeal from a decree absolute in such cases in favour 
of any party, who, having had an opportunity of appealing from 
the decree nisi, on which it is founded, has failed to do so (//). 

(ii.) From other Final Decrees and Orders . 

1134. From the grant or refusal of a decree of restitution of 
conjugal rights or of judicial separation, or in a suit for jactitation 
of marriage, all of which are final decrees, an appeal lies, as of right, 
to the Court of Appeal, within three months after the pronouncing 
of such decree (i). The decision of the Court of Appeal is filial, 
except where leave is obtained to appeal to tho House of Lords on 
a point of law (j). 

1135. An order made by consent of the parties, or as to costs 
only, is subject to appeal, but only by leave (k) 9 and an order which 
might otherwise be interlocutory (Z), but which forms part of a final 
judgment, is subject to appeal without leave (///). 

If a stranger to a divorce suit publish comments thereon, likely 


Appeal, and by the It. S. C. ; see Wilkins v. Wilkins , [1896] P. 108, C. A., per 
Lindley, L.J., at p. Ill ; and note (6), p. 557, ante. 

(/) With fourteen days’ notice ; ii. S. 0., Ord. 58, r. 3 ; and see note (5), 
p. 557, ante. 

(fj) From a decree nisi and, it seems, from other decisions referred to in the 
text, within one month of pronouncement if the House of Lords is then sitting, 
or fourteen days after it sits. 

( h ) Judicature Act, 1881 (44 & 45 Yict. c. G8), s. 10; and see Cleaver v. 
Cleaver (1884), 9 App. Cas. 631, 634. 

(t) Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 55; Judicature 
Act, 1881 (44 & 45 Viet. c. 68), s. 9 (wliich substituted the Court of Appeal 
for the full court, and provided that this provision, so far as is consistent 
with its tenor, shall be construed as ono with the Matrimonial Causes Act, 
1857). It therefore seems that Divorce Rules 77, 78, 79 (appeals to the full 
court) are still in force, in so far as they are not inconsistent with the 
practice of the Court of Appeal. These provide that notice is to be given to 
opponents, and a copy delivered when the appeal is hied, and that within ten 
days (except by leave) a case in support of the appeal is to be filed and 
delivered, and that opponents, within ten days (txoept by leave) of delivery, 
may file a case in opposition, and, if they do, must then deliver copies to the 
appellant, and that after ten days after the time allowed for filing the latter 
the appeal may be heard, thus making a thirty days’ notice of appeal, but 
there is no recent decision on this point, and a fourteen days’ notice would 
probably be sufficient. 

( j) Judicature Act, 1881 (44 & 45 Yict. c. 68), s. 9. Leave was given in 
Bussell v. Bussell, [1895] P. 315, C. A. fa question of cruelty). 

(k) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 49 ; but see the Appellate 
Jurisdiction Act, 1876 (39 & 40 Viet. c. 69), 8. 20, which practically re-enacts 
the Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 51. See also Smith v. 
Smith (1882), 7 P. D. 84, 93; [1882] W. N. 91, O. A. ; Bussell v. Bussell , 
[1892] P. 152, 0. A. ; Carter v. Carter , [1910] P. 4, per Bargrave Deane, J., 
at p. 13; Higgins v. King's Proctor 9 King's Proctor v. Carter , [1910] P. 151, 
C. A. ; Butler v. Butler (1890), 15 P. D. 32, 126, C. A. ; Campbell v. Campbell % 
[1887t W. N. 83, 0. A. ; Bobertson v. Bobertson (1881), 6 P. D. 119, 0. A. 

(l) The practical test is, perhaps, whether a principle is involved or not. 

(m) Fcnrbes-Smith v, Forbes- Smith, [1901] P. 258, 0. A. (order against 
co-respondent to pay costs of a wife’s cross-suit, forming part of final judgment, 
held not interlocutory). 
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to prevent its fair trial, an order of attachment against him for 
contempt is in “ a criminal cause or matter ” (w), and no appeal 
lies (o). A party who is in contempt may nevertheless be heard on 
appeal as to certain, though not all, matters of defence ; but not as 
to a voluntary application (p). 

From the grant or refusal of a declaration under the Legitimacy 
Declaration Act, 1858(g), or the Greek Marriages Act, 1884 (r), it 
seems that the right of appeal is the same (s) as in the case of a 
decree nisi . 

(iii.) From Interlocutory Orders . 

1136. Any person heard on a summons before a registrar, who 
objects to the order, may, subject to any direction as to costs, apply 
to the judge in chambers to rescind or vary the order (t). 

Any person, heard on a summons before the judge in chambers, 
whether original or by way of appeal from a registrar, who is dis- 
satisfied with the decision, should ask the judge whether he desires 
first to hear the matter argued in open court, with q view to an appeal 
from the decision come to there, if adverse, and, if the judge does 
not, for a certificate to that effect, to enable the appellant to go to 
the Court of Aopeal direct (a). If the judge refuse to give a certi- 
ficate, or to adjourn the summons into court, a motion, by way of 
rehearing (h), must be made to him in court to discharge the order ; 
otherwise, no appeal can be brought from the order, unless by 
special leave of the judge or the Court of Appeal (c). If it be desired 
to appeal from an interlocutory (d) order made in court, leave must 
generally be obtained ( e ). 

There is no appeal, on a question of fact, from the Court of 
Appeal to the House of Lords ; but on a point of law leave may 
be granted (/). 

(??) Within the meaning of the Judicature Act, 1873 (36 & 37 Viet. c. 66), 
s. 47 ; and see title Contempt of Court, Attachment and Committal, 
Vol. VII., p. 285. 

(o) O'Shea v. O' Shea and Parnell (1890), 15 P.D. 59, C. A. ; see title Contempt 
of Court, Attachment and Committal, Vol. VII., p. 322 ; and compare 
Seldon v. Wilde, [1911] 1 K. B. 701, C. A. 

p) Gordon y. Gordon , [1904] P. 163, 0. A. 

9) 21 & 22 Viet. c. 93, a. 4; and see Divorce Rule 174. 

[r] 47 & 48 Viet. c. 20, s. 1 ; and compare Divorce Rule 213. 

(a) Compare the Matrimonial Causes Act, 1859 (22 & 23 Viet. c. 61), s. 7 ; 
repealed by the Statute Law Revision Act, 1892 (55 & 56 Viet. c. 19). 

(f) Divorce Rule 184. No time is mentioned, but the practice seems to be 
that the application should be made within five days (R. S. C., July, 1905), see 
Beccham v. Beecham (1903), Times , 14th March ; and see In the Goods of Patrick 
(John) (1889), 14 P. D. 42, C. A. ; and R. S. C., Ord. 54, r. 21. 

(a) Within, it seems, three months ; but, to be quite safe, within fourteen days 
(under R. S. C., Ord. 58, r. 15) with four days’ notice (under R. S. C., Ord. 58, r. 3). 

( h ) Be Giles , Beal and Personal Advance Co. v. Michell (1S90), 43 Ch. D. 391, 
395; Boake v. Stevenson , [1895] 1 Ch. 358. 

(c) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 50; Bigg v. Hughes (1884), 
9 P. D. 68, O. A. ; and see Holloway v. Cheston (1881), 19 Ch. D. 516 ; Boake v. 
Stevenson, supra ; Be Pearce , [1899] W. N. 114, C. A. ; Be Bouse , Bouse v. Trihle 
(1888), 59 L. T. 887. 

(d) See p. 465, ante . 

(e) But not in cases as to custody of children, attachment, receivers, or 
injunctions (Judicature (Procedure) Act, 1894 (57 & 58 Viet. c. 16), s. 1). 

(/) Judicature Act, 1881 (44 & 45 Viet. c. 68), 8. 9. Leave was refused in 
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1137. A new trial, where a suit lias been tried by a judge and 
jury, as distinguished from a rehearing, where a suit has been tried 
by a judge without a jury, is obtained by motion to the Court of 
Appeal (g). The notice of motion is a fourteen days’ notice, and 
must be served within ten days after the trial or judgment on 
further consideration ( h ). Time in vacation is not reckoned in the 
computation of the period for serving the notice of motion (i), and 
there is power to enlarge or abridge this period on terms (j). It 
appears that, where a new trial is applied for on the motion of one 
respondent, it may be ordered in respect of all respondents ( k ). 

It seems that new trials are granted or refused on the same 
principles as in cases from other divisions of the High Court (Z). 
Where the jury can only agree as to some of the issues, they should 
be discharged unless the disagreement be immaterial (m) and the 
case set down again (n), but a partial verdict as to issues not 
interdependent on one another may be accepted (<;). 

The question of an appeal to the House of Lords is governed by 
the same considerations as those in the case of appeals from final 
decrees and orders (p). 


Lowe v. Lowe, [1899] P. 204, 0. A. (application to intervene) ; and granted in 
Cowley v. Cowley , [1900] P. 305, C. A. (use of title derived from divorced 
husband). 

(</) Judicature Act, 1890 (53 & 54 Yict. c. 44), s. 1 ; R. S. 0., Ord. 39, rr. 1, 1a ; 
see Wilkins . Wilkins , [1896] P. 108, C. A., per Lindley, L.J., at p. Ill, 
which seems to dispose of the dictum of Lopes, L. J. (as to It. S. C., Ord. 39, 
r. 6), in Allen v. Allen , [1894] P. 248, 0. A., at p. 255; see also Taplin v. 
Taplin and Holland (1888), 13 P. D. 100. 

\h) E. 8. 0., Ord. 39, r. 4. 

$ Ibid., Ord. 39, rr. lA, 4. 

) Ibid., Ord. 64, r. 7 ; see Wilkins v. Wilkins, supra. 

) Walker v. Walker, Nicoll and Craig (1861), 31 L. J. (P. M. & A.) 26; 
Stone v. Stone and Appleton (1864), 34 L. J. (p. u. & A.) 33 ; Worsley v. Worsley 
arid Worsley (1904), 20 T. L. R. 171. The last case was the outcome of the con- 
viction of witnesses for perjury (see note (e), p. 693, post) ; compare R. v. Hern 
(R. A.) and Winni frith (A. B.) (1897), Times , 18th January (respondent and 
co-respondent sentenced to six and eighteen months’ hard labour for perjury, 
and for o i spiring to obtain anew trial). 

if) New tnals were granted in the following cases : — Fluister v. Fluister , [1897] 
P. 22, 0. A. (undefended case ; surprise ; costs thrown away paid) ; Wilkins v. 
Wilkins, supra (nullity; reappearance of first husband, declared dead in a 
previous suit for judicial separation) ; Butcliart v. Butchart , [1901] A. 0. 
266 (weight of evidence); Jago v. Jago and Graham (1862), 3 Sw, & Tr. 
103 (mistake of witness) ; but refused in Miller v. Miller and Hicks (1862), 2 
Sw. & Tr. 427 (fresh evidence); Gethin v. Gethin (1862), 2 Sw. & Tr. 660 (wit- 
nesses pretending they had only told a part of the truth) ; Scott v. Scott (1863), 
3 Sw. & Tr. 319 (witness discovered wno could corroborate party) ; Ellaytt v. 
Ellaytt, Taylor, and Halse (1864), 3 Sw. &Tr. 603 (somewhat inconsistent verdict). 
As to new trial generally, see title Pbagtioe and Procedure. 

(m) Narracott v. Narracott and Hesketh (1864), 3 Sw. & Tr. 408. 

(») Godrich v. Godrich (1872), L. R. 2 P. & D. 392. 

(o) A recent example of this was Kemp- Welch v. Kemp-Welch and Crumes, 
[1910] P. 233, 0. A. 

(p) Butchart v. Butchart, supra; though in Highton v. Treheme (1878), 48 
L. J. (a B.) 167, 0. A., and Wilks , Trustee etc . v. Judge, [1880] W. N. 98, 
0. A., the court had decided that decisions as to new trials are interlocutory 
orders; and see pp. 667, 668, ante . 
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Sub-Sect. 3. — Applications for Rehearing. Sect. 10. 

1138. If, when n suit has been heard before a judge sitting 

without a jury, it is desired that there should be a rehearing (q), ^ DivorcS 
application must be made to a divisional court (r) by notice of Division, 
motion, filed in the registry, stating the grounds of the application, - — 

and whether all or part of the finding or decree is complained of. Application 

Such notice must be filed and served within eight days (not court!* 10 
counting vacations) after the hearing, and the motion must be made 
eight days after service, or on the first sitting of the divisional court 
after such eight days ( s ). The notice of motion may be amended 
by leave (t). 

An appeal lies to the Court of Appeal (u), and, as in the case of Appeal, 
final decrees and orders, to the House of Lords (v). 

Sub-Sect. 4. — Costs. 

1139. If a wife obtains a decree, and her husband appeals, she is Security tor 
entitled to defend herself, and he must provide her costs of the wife’* coats 
appeal (a). The fact that she has committed adultery does not of appea1, 
necessarily affect the matter ; but if she, being herself found guilty, 
actively brings the matter before the court, he need not make such 
provision ( b ). If she brings a frivolous or hopeless motion for a 

new trial, it will be dismissed with costs ; but her husband will not 
be allowed to take these from the security he gave for her costs 
in the first instance, unless her solicitor has done something to 
justify this (c). 

The question of costB in the Court of Appeal is governed by its Cost* to Court 
practice, and by the Bnles of the Supreme Court (d), and, in the of Appeal, 
House of Lords, although there is no power, pending an appeal, ^ rda> 0U8e 
to grant alimony to a wife, an order may be made on the husband 
to pay a round sum to his wife to enable her to carry on her 
case («). 


(q) Applications were granted in Keane v. Keane (1871), 41 L. J. (p. & M.) 
41, where wife had appeared, though she had not pleaded, and the case was 
heard out of turn ; Lee v. Lee (1872), L. R. 2 P. & D. 409 (surprise) ; Taylor 
v. Taylor and Barg (1899), 81 L. T. 494, where, on documentary and other new 
evidence, a new trial with a common jury was ordered ; see also Durant v. 
Durant (1824), 2 Add. 267 (fresh evidence) ; Hill v. Hill (1861), 2 Sw. & Tr. 407 
(reason for not opposing). 

(r) Smith v. Smith , [1897] P. 293, 0. A. ; Watson v. Watson (1903), 89 L. T. 
78. As to the constitution of the divisional court, see p. 463, ante . 

(s) Divorce Rule 62. 

h) Ihid.y 62a. 

(m) Heclescher v. Crosby , [1891] 1 Q. B. 224, 0. A., per Lord Esiieb, M.R., at 
p. 225. The Matrimonial Causes Act, 1860 (23 & 24 Yict. c. 144), s. 2, which 
made the time fourteen days, has been repealed by the Statute Law Revision 
Act, 1892 (55 & 56 Yict. c. 19), and it seems that the time for appeal is, by 
analogy, the same as for an application for a new trial ; see also Boulting v. 
Boulting (1864), 33 L. J. (p. M. & A.) 81. 

(v) Butchart v. Butchart, [1901] A. C. 266; and seep. 558, ante. 

(a) As to the husband’s Lability for his wife’s costs generally, see p. 547» 
ante. 

(b) Otway v. Otway (1888), 13 P. D. 141, 0. A, 

(c) Hall v. Hally [1891] P. 302, 0. A. 

(a) See JVilhine v. Wilkins , [1896] P. 108, 111, 0. A. ; and title Practice and 
Procedure. 

(«) Robinson v. Robinson (1859), not reported (on petition refused) ; Keqfa y. 
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In a pauper appeal to the House of Lords, a solicitor’s out-of- 
pocket expenses and a reasonable amount for his office expenses 
are allowable under an order for costs, but not the fees of the 
House nor counsel’s fees (/). 

Sub-Sect. 5. — Reversal of Decrees of J udicial Separation . 

1140. Any party against whom a decree of judicial separation 
has been pronounced may, at any time thereafter, having first duly 
entered an appearance in the suit(gr), present a petition to the court, 
setting out the grounds relied on ( h ) to show that it was obtained in 
his or her absence, and, where desertion was the ground of such 
decree, that there was reasonable ground for the alleged desertion. 
The court may, on being satisfied of the truth of the allegations, 
reverse the decree accordingly; but such reversal does not pre- 
judice nor affect the rights or remedies which any other person 
would have had, in case such reversal had not been decreed, in 
respect of any debts, contracts, or acts of the wife incurred, entered 
into, or done between the times of the sentence of separation and 
of the reversal thereof (i). 

A sealed copy of the petition must be personally served, and an 
answer thereto may be filed (in which case a copy of it must be 
delivered to the petitioner or the petitioner’s solicitor) within 
fourteen days (ft). Other proceedings are as in a suit for judicial 
separation (Z), and the question of appeal from an order for reversal 
is governed in the same manner. 

Sub-Sect. 6. — Discharge of Protection Orders. 

1141. When a wife has obtained a protection order, her husband, 
and any creditor or person claiming under him, may apply to the 
Divorce Division (t?i), although it did not make the order for pro- 
tection, or to the magistrate or justices by whom such order was 
made, for the discharge thereof (n). Such discharge does not 


Keats (1859), not reported (petition of appellant (wife) for payment of alimony 
pendente lite refused.) In an unreported case, Campbell v. Campbell , the House 
of Lords ordered the sum of £150 to be paid to the wife to enable her to carry 
on the appeal, and a similar result happened in the case of Yeherton v. Longworth 
or Yelverton (1864), not reported. 

(/) Johnson v. Lindsay & Co. 9 [1892] A. C. 110. 

( g ) Divorce Buie 64. 

(h) Ibid ., 63 ; and see Phillips v. Phillips (1866), L. R. 1 P. & D. 169; com- 
pare Qrossi v. Orossi (1873), L. B. 3 P. & D. 118, where a decree of judicial 
separation, granted per incuriam to a wife guilty of adultery, was rescinded. 

(t) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 23 . As to the effect 
of such a decree upon property acquired by the wife during separation, see 
pp. 346, 370, 379, ante . 

(Zr) Divorce Buie 65. 

(?) Ibid., 66; and as to such suits, see p. 500, ante. 

(m) See Matrimonial Causes Act, 1857 (20 & 21 Yiot. c. 85), a 9 ; Judicature 
Act, 1873 (36 & 37 Viet. c. 66), s. 34. 

(w) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 21. The discharge 
may be obtained even if the wife be dead (Mudge v. Adams (1881), 6 P. D. 64 ; 
Mahoney v. McCarthy , [1892] P. 21). For the practice where the order is made 
by a police or other magistrate, see p. 600, 
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adversely affect persons who had bond fide made payments under 
the order (o). 

The application in the Divorce Division is made on motion (j») 
supported by affidavit. Notice of such motion, and copies of any 
affidavit or other document proposed to be read or used in support 
thereof, must be personally served (q) on the wife eight clear days 
before the motion is heard (?*), and any question of appeal from the 
discharge of such an order is governed by the same considerations 
as an appeal from a decree of judicial separation (a) . 

Sect. 11.— Incidental Proceedings after Decree . 

Sub-Sect. 1. — Orders to support Wife, Husband , or Children . 

(i.) Permanent Alimony . 

1142. A wife who has obtained a final decree of judicial separa- 
tion in her favour, or even if such decree be against her(f), and 
has previously thereto filed her petition for alimony pendente life, 
on such decree being affirmed on appeal, or after the expiration 
of the time for appealing against the decree, if no appeal be then 
pending, may apply for an allotment (u) of permanent alimony ; 
She must, eight days at least before making such application (a), 
give notice thereof to her husband or his solicitor ( l ). The 
application is referred to one of the registrars, as in the case of 
alimony pendente lite(c ). So, too, if no alimony has been allotted 
to her pendente life , a wife may file a petition for permanent 
alimony, which is disposed of on the same principles (d) as are laid 
down for an application for alimony pendente lite. 

1143. As a rule, permanent alimony begins from the final decree 
of the judge or of the Court of Appeal, as the case may be (e). 

Where a wife is undergoing a sentence of penal servitude, her 
application may be ordered to stand over till shortly before her 


(o) Matrimonial Causes Act, 1858 (21 & 22 Yict. c. 108), s. 10 ; and see p. 562, 
aide. As to the effect of a protection order upon property acquired by the wife 
after the desertion, see pp. 346, 370, 379, ante. 

(p) See p. 465, ante. 

( q ) See p. 508, ante. 

(r) Divorce Buie 125. 

(s) Seo p. 562, ante. 

(t) Prichard v. Prichard (1SG4), 3 Sw. & Tr. 523; Forth v. Forth (1867), 16 
L. T. 574; Oooddcn Gooddev, [1891] P. 395; nfiirmed, [1892] P. 1, C. A. 
(overruling White v. White (1859), 1 Sw. & Tr. 591 ; and Part v. Part (1863), 
3 Sw. & Tr. 208 (cases of wife^ cruelty)). 

{ u ) To be made on the basis of the figures previously ascertained (. Bonsor v. 
Bonsor , [1897] P. 77). Where there has been a contest as to alimony pendente 
lite 9 the question must not be re-opened unless the circumstances have mean- 
while changed (Franks v. Franks (1861), 31 L. J. (p. M. & A.) 25; Greenwood 
V. Greenwood (1862), 32 L. J. fp. M. & a.) 136). 

(a) Fisk v. Fisk (1862), 31 L. J. (P. M. & A.) 60, is an authority for saying 
that, if the wife propose to 6how a change of income since alimony pendente lite 
was allotted, a fresh petition should be filed. 

b) Divorce Buie 91. 

c) Ibid. 9 191 ; and as to alimony pendente lite 9 seo p. 516, inte . 

a) Divorce Buie 190 ; and see p. 516, ante. 

ej Divorce Buie 93. 
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release (/) ; and, where a wife enters into a deed covenanting not 
to ask for further alimony, and her husband afterwards is found 
guilty of adultery, she may be held to be estopped from obtaining 
more (g), unless the court finds that the position of the parties 
provided for by the deed is altered by its order ( h ). 

The parties cannot covenant so as to affect the powers of the 
court as to the maintenance etc. of their children (i). 

1144. Where a wife has obtained a decree of restitution of 
conjugal rights which is disobeyed by her husband, she must make 
her election whether she will ask for the financial relief obtainable on 
his refusal to return to her or for a judicial separation, under which 
she can only obtain permanent alimony, which is not secured (j). 

There is no fixed rule (7c) as to what proportion of the joint 
incomes of the husband and wife should be allowed to the innocent 
wife. It has usually been one-third, sometimes less (i), and 
occasionally as much as one-half (?7i). Except for this difference of 
proportion, the allotment is made in practically the same way as in 
the case of alimony pendente lite (n). 

A husband cannot be ordered to give security for payment of 
alimony (o). Payment is enforced in a similar manner to that of 
alimony pendente lite , and applications for injunctions are similarly 
dealt with(p). 

Alimony is not assignable (q). 

(ii.) Maintenance . 

1145. On a decree for dissolution or nullity ( 7 *) of marriage, the 
court may order the husband to secure to the wife (s), to its satis- 
faction, such gross sum of money, or such annual sum, for any term 
not exceeding her life, as it shall deem reasonable, having regard 

(/) Leslie v. Leslie , [1908] P. 99. 

(#) Ross v. Ross , [1908] 2 I. E. 339. 

(h) Bishop v. Bishop , Judkins v. Judkins , [1897] P. 138, 149, C. A., explaining 
Gandy v. Gandy (1882), 7 P. D. 77, 168, C. A. 

(i) Bishop v. Bishop , Judkins v. Judkins , supra ; and as to these powers, see 
p. 521, ante f and p. 578, post . 

(j) Leslie v. Leslie , supra; Theolald y. Theobald (1890), 15 P. D. 2G, 28; and 
see p. 569, post . 

( k ) Otway v. Otway (1813), 2 Phillim. 109 ; L . v. L . (1911), 27 T. L. E. 316, “ the 
amount of the alimony ... is in the discretion of the court, per Evans, P., 
at p. 317. 

(/) Wilcocks v. Wilcocks (1859), 32 L. J. (p. & M.) 205 (large income) ; Louis 
V# Louis (1866), L. It. 1 P. & D. 230 (husband's heavy expenses). 

(m) Taylor v. Taylor (1791), Consistory Court of London, 28th May 
(unreported); Cooke v. Cooke (1812), 2 Philiim. 40; Smithy . Smith (1814), 2 
Phillim. 235; Deane v. Deane (1858), 1 Sw. & Tr. 90, 93 ; Avila v. Avila (1862), 
31 L. J. (p. M. & A.) 176; Haigh v. Uaigh (1869), L. E. 1 P. & I). 709 ; and see 
note (n), p. 567, post. 

(n) See pp. 518, 619, ante . 

(o) Hyde v. Hyde (1865), 4 Sw. & Tr. 80. 

(p) See p. 591, post. For the effect of bankruptcy on future payments of 
alimony, see title Bankruptcy and Insolvency, Vol. II., pp. 62 et eeq. 

(q) Re Robinson (1884), 27 Ch. D. 160, C. A. ; and see title Choses in Action, 
Yol. IV., p. 402. 

(r) See Sharpe y. Sharpe , [1909] P. 20 (a case of impotence, where there hud 
been a marriage settlement). 

(s) Apparently within a year {Robertson y. Robertson (18S3), 8 P. D. 94, C. A.). 
See also Corbett v. Corbett (1888), 13 P. 1). 136; affirmed, 14 P. D. 7, C. A. 0>n 
an estate in fee simple under a will). 
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to her fortune, if any, to the ability of the husband, and to the Sbot - 
conduct of the parties (t). For this purpose it may refer the matter Incidental 
to one of the conveyancing counsel to the court ( u ) to settle and •^ r oce i < *‘ 
approve a proper instrument, to be executed by all necessary decree 
parties, and may suspend its decree till such execution has taken — 
place (a). Except for fraud, such a deed is irrevocable ( b ). Deed to 

In addition to or instead of such an order, the court may order maintenance, 
the husband to pay to the wife during their joint lives a monthly or 
weekly sum for her maintenance (c). 

1146. Although there is nothing to prevent a wife found guilty Conditions, 
of adultery from petitioning for maintenance, it is not the practice ^ 

to permit her to do so (d), and such a petition has been removed 
from the file (e), The court occasionally makes the granting of a 
small allowance a condition precedent to the pronouncing of a * 
decree absolute in favour of a husband (/) (although the proviso 
dum sola et casta vixerit is usually (g), but not always (ft), inserted), 
but such a condition is not usual where a decree of nullity is made, 
on the ground that the woman had a husband living at the time of 
the marriage in question (i). 

1147. Applications for maintenance must not be filed before the Application 
decree nisi (k), nor later (Z) than one month (m) after decree abso- an( * answer, 
lute, except by leave of the judge. By consent the matter may 

be brought on on a summons ; otherwise there must be a separate 
petition (n), a sealed copy of which is served on the husband unless 
substituted service be ordered (o). The husband, after appearing 

(j5) Dunbar v. Dunbar , [1909] P. 90 (petition for an allowance after decree 
absolute for nullity (impotence) dismissed with costs; marriage 1896, decree 
nisi 1907 ; delay). 

(и) As to conveyancing counsel to the court, see title Barristers, Yol.IL,p.381. 

(a) Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), ss. 1 (1), 2, replacing the 
Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), s. 32. 

(b) Bradley v. Bradley (1882), 7 P. D. 237 ; and compare note (p), p. 568 ; and 

р. 5l6,po8t. 

(c) Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12), s. 1 (2). This kind of 
oruer does not apply only to the case of a poor man (see Jardine v. Jardine (1881), 

6 P. D. 213). 

(d) See Robertson v. Robertson (1883), 8 P. D. 94, C. A. ; but the oourt has 
an absolute discretion, and need not require special circumstances. 

(e) Winstone v. Winstone and Dyne (1861), 2 Sw. & Tr. 246. 

(/) Bent v. Bent and Footman (1861 ), 2 Sw. & Tr. 392 ; Edwards v. Edwards , 

[1894] P. 33 ; Parry v. Parry , [1896] P. 37 ; Aslicrojt v. Ashcroft, [1902] P. 

270, C. A. 

(g) Ashcroft v. Ashhroft , supra. 

(h) Lander v. Lander , [1891] P. 161 (guilty wife’s very small allowance). 

(») Bateman v. Bateman ( otherwise Harrison ) (1898), 78 L. T. 472; explaining 
Wilkins v. Wilkins, [1896] P. 108, C. A. 

(к) Divorce Rule, 96 ; see also K. v. K . {otherwise R.), [1910] P. 140 (nullity). 

(Z) It seemj that this also applies in cases of nullity ; see Sharpe v. Sharpe , 

[1909] P.20. 

(m) Divorce Rule 95, which would effectively dispose of Vicars v. Vicars 
(1859), 29 L. J. (p. M. & A.) 20, and of Bradley v. Bradley .(1878), 3 P. D. 47, 
contra, had it been made since the Matrimonial Causes Act, 1907 (7 Edw. 7, 

с. 12). See Stacey v. Stacey (1860), 29 L. J. (p. M. & A.) 63 ; Sharpe v. Sharpe , 
supra, 

{n) Divorce Rule 95 ; neither signed nor supported by affidavit. 

(o) Ibid., 97. An affidavit by the petitioner is not always insisted on; see 
Schraml v. Schraml (1899), 68 L« J. (p.) 47. 
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thereto (p), may within fourteen days file an answer on oath, of 
which a copy must be delivered to the other side (j). Reply and 
rejoinder must be filed within similar periods (?•)• 

1148. The pleadings, when completed, are referred to a registrar, 
who investigates the averments in the presence of the parties and 
their solicitors, and he may require the production of documents 
referred to in the pleadings, call for affidavits (s), order the attend- 
ance of the husband (t) or wife for examination or cross-examination, 
and take oral evidence, as in a reference as to alimony (a). 

After the inquiry the registrar reports in writing to the court 
on the facts of the case and any special circumstances (6). This 
report is filed by the petitioner, who gives notice to the other side ; 
and within fourteen days after notice, or on the first motion day 
after that period, either side may apply by motion to the judge to 
confirm or vary the report (c). The actual order cannot, however, 
be made until the decree becomes absolute (d). 

1149. The amount of maintenance for the wife is decided on 
grounds similar to those considered in the case of permanent 
alimony (e). After a decree of nullity the wife may (/) be placed in 
the same position as if the decree were for dissolution of marriage, 
but there is not any settled rule as to the proportion (g ). In 
addition the following considerations may also apply : — 

A voluntary allowance ( h ) made to the respondent may be taken 
into account ; 

The loss on a business, which was unsuccessful and has been 
abandoned, is not allowed to affect the average earnings (i ) ; 

Where the husband’s income is very large, the wife will only be 
allowed what would be an adequate jointure for his widow (A) ; 


' p) Divorce Rule 99. 

(?) Ibid., 98. 

{ r ) Ibid., 100. 

(s) Ibid L, 101 . If the husband has neither answered nor appeared, there must 
be an affidavit of service. 

(t) Compare Townend v. Townend (1905), 21 T. L. R. 657. 

(a) Divorce Rule 204 ; and see p. 563, ante . A wife, although convicted of 
adultery, may cross-examine her husband as to the deduction he claims to make 
from his income ( Driffield v. Driffield (1891), 65 L. T. 795). 

(b) Divorce Rule 101. 

(c) Ibid., 102. 

(d) Compare Midwinter v. Midwinter , [1892] P. 28, C A. ; Lazton v. Laxton 
(1861), 30 L. J. (P. M. & A.) 208. 

(e) See p. 564, ante. 

f /) Since the Matrimonial Causes Act, 1907 (7 Edw. 7, c. 12 ), s. 1 . 

(< 7 ) Sharpe v. Sharpe, [1909] P. 20. The court has no power to order the 
payment of a lump sum by way of maintenance ; see Twentyman v. Twentymo w, 
[1903] P. 82, where the cases of Morris v. Morris (1861), 31 L. J. (p. M. & A.) 
33 ; Stanley v. Stanley , [1898] P. 227 ; and Kirk v. Kirk, [1902] P. 115, aro 
considered and explained. Hunt v. Hunt (1883), 8 P. D. 161, lays down the 
correct principle ; and see Medley v. Medley (1882), 7 P. D. 122 , 0. A. 

(A) Clinton v. Clinton (1866), L. R. 1 P. & D. 215; Moss v. Moss and Bush 
(1867), 15 W. R. 532; Bonsor v. Bonsor , [1897] P. 77; notwithstanding 
Haviland v. Havihtnd (1863), 3 Sw. & Tr. 114. 

(i) Theobald v. Theobald (1889), 15 P. D. 26. 

(Zc) Kettlewdl V Kettlewell, [1898] P. 13$, 



